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PRETRIAL STIPULATION OF FACT SUBMITTED BY PARTIES

Faintiffs, Erin Otis and Verndlia Randdl, are citizens of Ohio and registered voters
who resde in Montgomery County.

Paintiffs, Howard Tolley and Art Sater, are citizens of Ohio and registered voters who
reside in Hamilton County.

Faintiffs, Effie Stewart and Marco Sommerville, are citizens of Ohio and registered
voters who reside in Summit County.

Paintiff, Linda See, isacitizen of Ohio and registered voter who resides in Sandusky
County.

Plaintiffs, Randdl, Sater, Stawart and Sommerville are African-Americans.

Defendant, J. Kenneth Blackwell, is the Secretary of State of Ohio and chief dections
officer of the State of Ohio.

Defendants, Raymond Butler, Geradine Lewis and Larry Loutszenhiser are members
of the State Board of oting Machine Examiners for the Approva of Electoral Marking
Devices.

Defendants, Alex Arshinkoff, Joseph Hutchinson, Wayne Jones and Rus Pry are
members of the Summit County Board of Elections.

Defendant, Christopher Heizer is Director of the Montgomery County Board of
Elections, Defendant Stephanie Harsman is Deputy Director of the Montgomery
County Board of Elections, and Defendants, Sue Finley, Thomas Ritchie, S., James
Nathenson, and Dennis Lieberman are members of the Montgomery County Board of
Elections.

Defendants, Timothy Burke, Michagl Barrett, V. Daniel Radford and Todd Ward are
and at dl rlevant times were members of the Hamilton County Board of Elections.

Defendants, Harry Heyman, Thomas Y onker and John Rettig are and at al relevant
times were members of the Sandusky County Board of Elections.
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Pursuant to Ohio Rev. Code Ann. 8 3506.06(B) (Anderson 2003), Defendant, J.
Kenneth Blackwell has certified and Defendant, Ohio Board of VVoting Machine
Examiners (* State Defendants’) have gpproved avariety of voting sysemsfor usein
Ohio éections, including equipment that contains a festure which gives voters notice of
overvotes and/or undervotes and also equipment  that does not contain such afeature.

The dection systems that State Defendants have certified and that county officias
currently utilize are: 1) punch card voting; 2) optica scan voting; 3) direct record
eectronic (or “DRE") voting; and 4) lever machines (dso known as * automatic voting
machines’).

Ohio is pervasively apunch card voting state.  Sixty-nine (69) of Ohio’s 88 counties
use punch card voting. Those 69 counties include 72.5% of the states' registered
voters, and 74% of the 11,756 precincts in the State of Ohio.

Among the 19 non-punch card counties in the State of Ohio, 11 use optica scan
equipment, Sx use dectronic voting equipment, and two use lever machines.

Some voting systems have a feature which provides some form of active feedback from
abdlot reeder that ingtantly informs avoter of potentia errors on her balot and alows
the voter to make any needed corrections. This feature is commonly know asa
“sacond chance” feature.

Mot counties in Ohio do not utilize voting machines which have the described “ second
chance’ festure,

Punch card voting machines do not provide voters with actud notice of overvotes and
undervotes.

The punch card system relies on aballot card with pre-scored, square perforations or
“chad.” The names of candidates are not on the ballot card, but each chad isassigned a
number which appearsin smal type on the balot card. The balot card has astub a
one end, with two holes that alow the card to be held in place over pins, when the
bdlot isinserted into the “Votomatic” device. This deviceis placed on atable in front of
the voter and holds the balot card during the voting process. The device has attached
to it aloose-leaf booklet, with the names of candidates or other items to be voted on
listed in the booklet. In the center of the booklet is adot which should line up with
columnsin the balot card. Along the dot are holes. If the balot card is correctly
positioned within the device and the device has been correctly assembled, each chad
lies beneeth a different hole. A voter casts his or her vote by placing the balot card in
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the device, and exerting pressure on a stylus through the hole to “punch” chad in the
ballot card corresponding to the desired choice. After the voter has completed the
voting process, he or she removes the card from the device. The stub is removed from
the balot. The cards are thereafter run through a mechanica tabulator and recorded by
acomputer.

Hamilton, Summit, and Montgomery Counties are among the 69 counties that use punch
card voting equipment.

There are two types of optica scan systems used in Ohio: “central-count” optical scans,
and “precinct-count” optica scans. Precinct-count optica scan systems have an error-
correction feature which gives voters a chance to discover and correct possible mistakes
at the pall, while central-count optical scan systems does not have such afeature.

In the 2000 eection, Sandusky County used a punch card voting system. Beginning with
the 2001 eection and continuing for al subsequent dections, Sandusky County has
utilized a centra-count optical scan system.

Electronic or “DRE” voting machines can be programmed to dert votersthat they have not
made a choice in a particular race. DRE technology advises voters of the choices they
have made, showing whether they have undervoted, and gives them a message dlowing
them to review and verify their choices before casting their votes. Additionally, DRE
technology can be programmed to prevent overvoting.

An “overvote’ occurs when a voter registers more than one choice for acandidatein a
particular race and thereby disqualifies his or her vote for that particular race. An
“undervote’ occurs when avoter does not mark a ballot in aparticular race or votes for
fewer than the alowed number of candidates. “Resduals votes’ are overvotes and
undervotes combined.

The counties in Ohio experiencing the highest percentages of residud votesin the 2000
presidentia electionwere thoseinwhichvoters used punchcard balots, while the counties
experiencing the lowest percentage of residuad votesinthis e ectionused other technology.
The 29 counties in Ohio withthe highest residud vote percentagesinthe 2000 presidentia
election were dl counties that use the punch card method of vating. The seven counties
withthe lowest residua vote percentagesinthe 2000 eectionweredl countiesthat did not
use punch cards as their primary voting system.

The information contained in Tables 1-6 of John Lott’s Report is accurate.
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The information contained in Tables 1 and 2 of Martha Kropf’s Affidavit is accurate.
In the 2000 presidentia eection, the statewide residua vote rate was 1.88%.

The information contained in the Summary Report for the 2000 eection in Ohio is
accurate. See Doc. No. 187, Appendix E.

Some residua votes occur whenvotersintentiondly choose not to cast votesinaparticular
race. Examining ballots does not dlow for intentional and unintentiona undervotes to be
digtinguished.

The information contained in Table 1 of Kropf’s Report is accurate.

The three counties that are the subject of Plantiffs Voting Rights Act daim, Hamilton,
Summit and Montgomery Counties, dl use the Votomatic punch card voting system.

The demographic information for Hamilton, Summit, Montgomery and Franklin Counties
contained in Richard Engstrom’s Report is accurate.

The Census 2000 Summary for Hamilton, Summit and Montgomery Countiesisaccurate.

Dr. Richard Engstrom used three andytic procedures to assess the extent to which the
African-American voters overvoted or undervoted at different rates than non-African-
Americanvotersineach of these counties. Homogeneous precinct (“HP’) anadysessmply
report the percentage of the voters that overvoted or undervoted inthe precinctsin which
over 90 percent of the voting age population was not African American and in those in
which over 90 percent was African American. Ecological Regresson (“ER”) andyses
provide estimates of these rates for African American and non-African American voters
based onthe votes cast indl of the precinctsinandection. The third methodology iscaled
Ecologicd Inference (“EI”). Thisis an estimation procedure that also takes into account
al of the precinctsin which votes are cast.

The information concerning overvoting in Hamilton and Summit Counties contained in
Engstrom’s Report is accurate.

The information concerning undervating in Hamilton and Summit Counties contained in
Engstrom’s Report is accurate.

The informationconcerning overvoting and undervoting in Montgomery County contained
in Engstrom’s Report is accurate.
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The 2000 Ohio Census Data giving rise to State Defendants Table of residual voterates
in fourteen Ohio Countiesis accurate.

Adams County, whichhasatotal of 48 African-Americans living in the entire county, had
492 residud votesfor President inthe 2000 Presidentia Election. Holmes County, which
has 127 African-American residents, had 792 residud balots in the 2000 Presdential
eection. Jackson, Meigs, Monroe, Pike, and Vinton Counties also had more residua
votes for Presdent in the 2000 election than African-Americans living in the jurisdiction.

African-Americans make up 27.4% of the population of Cuyahoga County, and there are
more African-Americans livingin Cuyahoga County thanthere are people in 83 of Ohio’s
88 Counties.

In the 2000 presidentid e ection, Cuyahoga County used punch cards.

Deaware County, Ohio uses punch cards while Franklin County uses eectronic voting
meachines and, in the 2000 eections, Delaware County had 55,959 totd votes cast and
55,403 votes cast for Presdent for aresidua vote total of 556 votes or 0.99% while
Franklin County had 417,800 totd votescast and 414,074 votes cast for President for a
resdual votetota of 3,726 votes or 0.89%.

Shortly after the effective date of the Help AmericaVote Act (“HAVA”), Ohio Secretary
of State J. Kenneth Blackwe | reconfigured his office and required many of his senior saff
to focus on implementing HAVA in the State of Ohio.

InMay of 2003, Secretary Blackwe ' s Officefindized Ohio’ sHAV A Planand published
the document for the public's review.

In September 2003, the Secretary of State' s Office quaified the fallowing four vendors
to offer voting devicesinOhio: 1) Sequoia Voting Systems;, 2) Diebold Elections Systems,;
3) Election Systems & Software; and 4) MaximugHart Intercivic/DFM  Associates,
pending a security review for al prospective voting devices.

Thesecurityreviewsreved ed that there were 57 potentia security riskswithin the software
and hardware for prospective vating devices and, in December 2003, the Secretary of
State ordered the qudified voting device vendors to resolve the identified security
concerns.

The Ohio Secretary of State’ s Office submitted a request to the State’ s Controlling Board
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for release of monies to begin the process of replacing the State's existing voting
technologies, and the request was temporarily delayed. The Ohio General Assembly
created aHouse-Senate Ballot Security committeeto ensurethat dl replacement meachines
will provide accurate, reliable and tamper-proof results.

On May 7, 2004, Governor Bob Taft sgned H.B. 262 into law.

Punch card voting equipment in Hamilton County is maintained on an ongoing basis and
it is cleaned at least annudly by having the displaced chad removed from theinterior tray.
The cleaning includes sharpening the styluses in advance of every eection.

Hamilton County poll workers are trained on how to set up the precinct polling location,
how to conduct the election, and what to do when the polls close.

Hamilton County poll workersareingtructed to ask every voter if they require assstance
or would like a demonstration on how to cast avdid vote.

All Hamilton County polling locations have a demondirator voting machine so that voters
may practice prior to voting.

Hamilton County poll workers are trained on provisond baloting.
Hamilton County poll workers are trained on what to do with a soiled or defaced ballot.

Thereare vating ingructions permanently affixed to dl individud vating booths inHamilton
County. Further, ingructions are included on the ballots themsdalves and handouts of the
ingructions are available to the voter.

The ingructionsin the booths and onthe balotsin Hamilton County are mandated by the
Secretary of State.

The voting indructions placed in each booth in Hamilton County provide a written
description of the 9x step process involved in cagting avalid balot and avisud diagram
on how it isto be accomplished.

The voting ingructions placed in each booth in Hamilton County aso advise the voter: 1)
what to do if they require assistance due to blindness, disahility, or inability to read or
write; and 2) that they may return atorn, soiled, defaced, or erroneoudly marked bdlot to
the precinct eection officid and have anew ballot issued to them.
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The voting ingructions included oneach bdlot in Hamilton County advise the voter to: 1)
insert your ballot card with both hands; 2) be sure the red pins are through the two holes;
3) use only the punching tool attached to the Votomatic; 4) if you make amistake, return
your ballot card to the precinct officia and receive anew one; 5) to write-in a candidate
name, write the candidate name and office on the top of the ballot card.

The Hamilton County Board of Elections has procedures for re-making balots that are
defaced, ripped, or put in backwards.

In Hamilton County, balotsthat are defaced, ripped or may have some problems with it,
or where abalot was placed in backwards in the machine, are identified and, whereit is
possible to determine what the voter intended, the Bdlot is*“remade’” and then counted.

The ballots are remade by a bipartisan team comprised of staff members of the Hamilton
County Board of Elections. If there is adispute regarding remade bdlots, it is brought to
the members of the board.

The Chairman of the Hamilton County Board of Elections is unaware of any specific
ingtance in which the Board has been unable to agree on if, or how, aballot should be
remade.

InHamilton County, in the event abdlot isremade, boththe origind balot and the remade
ballot are retained by the Board of Elections.

When a Sandusky County voter receives her optical scan balot, a poll worker gives
persond ingructions to that voter, including to use only the pencil provided in the voting
booth and to look at the ingtructions printed on the top of the balot. Additionaly, the
voter is shown the candidates and issues and is dso shown the corresponding ovals,
and isdso told to color in the ovd to the left of their choice. Findly, the same
ingructions are written and posted in the voting booth right in front of the voter’s eyes.

In Sandusky County, in order to cast a vote on the optica scan ballot, the voter smply
blackensin the ovd to the left of the voter’s choice with the pencil provided. Voters are
informed that they should return their ballot to the presiding poll judge if they make a
mistake on their optical scan ballot to receive anew bdlot. When the voter has
completed voting on the optical scan balot, she takes it and placesit into the ballot box.
After the polls are closed, the ballot boxes are locked and brought back to the office of
the Sandusky County Board of Elections. These boxes are then opened and severa
employees examine the balots to make sure that they are al facing the correct way.

The ballots are then passed on to a board member who brings them up to the tabulating
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machine (ak.a tabulator), puts the balots into the tabulating machine, and then runs the
bdlots through the tabulating machine. The tabulating machine is operated by ether a
clerk or by the Director of the Board of Elections. If abdlot is rgected by the
tabulating machine, the machine stops and a digita read-out on the machine states what
the problem is. The problem isthat an overvote, an undervote, or ablank ballot was
detected. When this occurs, two board members then look at the ballot, and, according
to the guiddines given by the Ohio Secretary of State, they determine what to do with
the ballot.

In Sandusky County, when abalot is rgected, for example, because a voter did not fill
in the ova enough, and it is clear that the voter did not intend to vote for someone e,
then thet ovad isfilled in completely.

A voter might use an unauthorized device, such as anink pen, to fill out their ballots.
However, in Sandusky County, this only will occur if the voter ignores one explicit ord
ingruction from a poll worker not do that, as well as two written ingtructions.

With the optica scan balot system currently used by Sandusky County, like the punch
card balot system before it, the Director of the Sandusky County Board of Elections
and the Deputy Director hand count at least two precincts after every election in order
to double check that the machines are accurately counting the votes cast. To date,
none of the hand counts has demonstrated a discrepancy. The Director and Deputy
Director will continue to do ahand count. Thiswill continue to occur even when touch
screen balots are utilized.

Sandusky County switched from punch card voting machines because it was difficult to
get the machines repaired. Sandusky County decided to use an optica scan system
with centrd location tabulation, as opposed to an optica scan system with in-precinct
tabulation because the in-precinct tabulation machines are more expensve than the
central tabulation machines and because the in-precinct machines are more
cumbersome.

Sandusky County has and continues to uniformly administer the optical scan balot with
central location tabulation to dl of its voters.

Whileit is not possble to cast an overvote in Franklin County, which uses ectronic
voting equipment, it is ill possible to cast a mistakenly valid vote (cast avaid vote, but
only for someone other than who the voter intended to vote for).

In Franklin County, a voter error occurs when avoter fails to press the “vote” button,
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button before the voter-parent has completed the voting. Nothing can be done to
remedy these errors.

Voters do report that they intentionaly undervoted, or did not cast avote, in
presidentia eections.

Short of violating voters privacy rights, asking voters if they voted in a particular race
or not (through an exit pall) isthe only way to figure out if an undervote is intentiona or
accidentd.

Sandusky County did not use an optica scan balot in 2000, but instead used a punch
card ballot.

Inagpecid eection in Sandusky in May 2003, which only had one issue on the bdlat,
with the exception of one didtrict that had two issues on the ballot, there were only three
overvotes cast that were rg ected by the tabulation machine.

In the 2000 Genera Election in Ohio, 20.93% resdua vote rate occurred in Allen
County (which used optical scan with in-precinct tabulation) and 2.4% residua vote
rate occurred in Mahoning County (which used optica scan with centra tabulation).
The only other county that used an optical scan balot with in-precinct tabulation in the
2000 Presidentid dection was Hancock County, which had aresidud vote rate of
1.2%. Ashland, Geauga, Hancock® and Ottawa Counties al used optical scan balots
with central tabulation in that eection and had the same or alower resdud vote rate
than did Hancock County. Additionaly, Coshocton County only had aresdud vote
rate of 1.5% in that race. Coshocton County used an optica scan ballot with centra
tabulation.

The parties sipulate to the authenticity and accuracy of the following remarks of the
Chairman of the Hamilton County Board of Elections, Mr. Timothy Burke, asmadein a
letter to Congresswoman Stephanie Tubbs Jones, dated July 18, 2001 (Doc.
171-40-7c):

a) “2.25% of the people who voted in the 1999 Cincinnati City Council Election
had their votes disqudified because they overvoted by voting for more than nine
candidates.”

'Hancock County used both optical scan ballots with both in-precinct and central tabulation.
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b) “Twenty-three of the twenty-five precincts in Hamilton County that experienced
the highest rates of overvoting in the 1999 Cincinnati City Council Election
were minority, largely poor precincts.”

) “Of the 25 precincts that had the most overvotes cast in the 2000 Presidential
Election in Hamilton County, al 25 gppear to be minority, mostly poor
precincts.”

In the presidentid dection of 2000, the highest rates of overvoting in Hamilton and
Summit Counties occurred in Cincinnati Precinct 22-F (6% overvote, 95% black) and
Akron Precinct 3-K (6% overvote, 80% black) where substantial percentages of black
votersreside. (Docs. 206-3-c, 206-4-d).

The voting databases from the Ohio Secretary of State' s Office and the Summit,
Hamilton, and Montgomery County Boards of Election, which al counsd and experts
on both sides of the case have used to determine the leve of residua balots, overvotes,
and undervotesin the precincts, wards, and counties of Ohio in the 1992, 1996, and
2000 presidentia and U.S. Senate eections, as well as the City of Cincinnati mayora
and city council ections of 2001 and the Hamilton County Primary Election of 2004,
are authentic and accurate.

The State Help America Vote Act (HAVA) Report (Doc. 115-1) is authentic and
accurate.

All exhibitsin trid binders are authentic.

All named Paintiffs voted in the 2000 presdentid dection, with the exception of
VerndliaRanddl. All named Plantiffs, induding Verndlia Randal, plan to vote in
subsequent presidentia dections.

Thereis no evidence in the record of these proceedings that the named Plaintiffs from
Hamilton, Montgomery, Sandusky, and/or Summit County were denied in any way
equal accessto the palls.

Thereis no evidence in the record of these proceedings that the named Plaintiffs from
Hamilton, Montgomery, Sandusky, and/or Summit County were denied in any way
equal access to the voter ingtructions placed in each voting booth, on each balot, and
available a the polling location.

Thereis no evidence in the record of these proceedings that the named Plaintiffs from
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Hamilton, Montgomery, Sandusky, and/or Summit County were denied in any way
equa access to assstance from poll workersin cagting aballot, if they required it.

Thereis no evidence in the record of these proceedings that the named Plaintiffs from
Hamilton, Montgomery, Sandusky, and/or Summit County were prevented from
attempting to cast their vote in the 2000 generd eection.

All deposition testimony arising out of these proceedings isindeed the withess
testimony, and it may be admitted into evidence.

The information contained in Tables 2, 3, and 4 of Martha Kropf’s Report is accurate.

In the 2001 Cincinnati mayord dection, a Hamilton County eection, 89,000 votes
were cast, of which 113 votes were overvotes — a citywide rate of dightly more than
one-tenth of one percent. (Percentages were obtained by dividing the overvote by the
balots cast.) (Doc. 192; Williams affidavit at 1 2, exhibit 1).

In the 2001 Cincinnati mayora dection, no ward had a percentage rate of overvotes
greater than four-tenths of one percent. Twenty-five precincts had more than one
overvote while no precinct had more than three overvotes. The range of overvotes of al
precincts where more than one overvote occurred was 0.34 to 1.6 percent with six of
these precincts faling within the range of equa to or grester than one percent. (Doc.
192; Williams ffidavit at 1 2, with attached exhibits).

In the Cincinnati City Council election of 2001, out of 376 precincts, 101 precincts had
an overvote rate of 2%, 79 precincts had an overvote rate of 3%, 50 precincts had an
overvote rate of 4%, 18 precincts had an overvote rate of 5%, 10 precincts had an
overvote rate of 6%, 9 precincts had an overvote rate of 7%, 2 precincts had an
overvote rate of 8%, and 2 precincts had an overvote rate of 10%.

In the Republican Party Primary for Hamilton County Commissioner which was held on
March 2, 2004, overvoting occurred within the townships with largely white
populations a a higher rate than the rate of overvoting which occurred in the 2001
Cincinnati mayora dection. All but one of these townships had rates over one percent,
with arange of 0.7 to 2.0 percent.

The percentage of white resdents within Hamilton County Townships together with the
percentage of overvoting occurring in the 2004 Republican Party Primary for Hamilton
County Commissioner are: Anderson Township, 96.57% white population, 1.5%
overvote; Colerain Township, 87.77% white population, 1.1% overvote; Columbia
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Township, 61.74% white population, 1.3% overvote; Crosby Township, 97.89% white
population, 0.7% overvote; Delhi Township, 97.65% white population, 1.8% overvote,
Green Township, 97.53% white population, 2.0% overvote; Harrison Township,
98.23% white population, 1.5% overvote; Miami Township, 98.71% white population,
1.7% overvote; Springfield Township, 67.06% white population, 1.5% overvote.

The parties stipulate to the admissibility of the optical scan balot used by the Sandusky
County Board of Elections in the November, 2002 Genera Election, which is entitled
"Generd Election Bdlot - November 5, 2002, Sandusky County Ohio."

The parties sipulate to the admissibility of the written directions that the Sandusky
County Board of Elections has posted in the voting booth right in front of the voter’'s
eyesin each eection in which an optical scan balot has been utilized.
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