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IN THE DISTRICT COURT OF THE UNITED STATES FOR THE
MIDDLE DISTRICT OF ALABAMA, NORTHERN DIVISION

UNITED STATES OF AMERICA

)
)

V.

)CRIMINAL ACTION NO.
) 2:10cr186-MHT

HARRI ANNE H. SMITH

)

SMITH’S OBJECTIONS TO COURT’S ORAL CHARGE

Comes now Harri Anne H. Smith and submits the
following objections to the Court’s proposed oral
charge,

as

well

as

suggested

revisions.

Smith

objects to the Court’s oral charge to the extent it
does not adopt the suggestions contained herein.
1.

Defendant Smith objects to the following

portion of the Court’s oral charge:
The government does not have to prove that
all the people named in the indictment
were members of the plan, or that those
who were members made any kind of formal
agreement.
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Defendant Smith objects on the basis that if
the government fails to prove all persons charged
in the indictment were members of the conspiracy,
then

that

changes

the

charges

against

each

defendant in violates constitutional rights to a
fair trial including rights to due process.

(Smith

further objects to the Court’s oral charge as it
relates to the Conspiracy Count as it conflicts
with the defendants’ theory of the proof required
under a Conspiracy charge that the object of the
conspiracy must be unlawful as discussed by counsel
for McGregor during the Rule 29 arguments.)
2.

Smith

further

objects

to

the

potential

implication created by the charge that no agreement
is necessary for a conspiracy.
Smith requests the following modification:
The government does not have to prove that
all the people named in the indictment
were members of the plan, or that those
who were members made any kind of formal
agreement,
although
an
agreement
is
required.
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Smith objects to the Court’s Oral charge

where, in describing Count Two, the charge fails to
describe with any specificity the allegations of
the indictment.

At least 4 legislators testified

during the course of this trial.

Count II only

alleges Smith bribed Benjamin Lewis.

Smith asks

the Court’s oral charge be made clear that this is
the transaction to which Count II refers, and no
other.

By including a date range of March 1, 2009

through February 2010, it could be confusing to the
jury as to exactly what Smith is charged with in
Count II.

In the alternative, Smith requests Count

II of the redacted indictment be amended to name
Lewis specifically, rather than referring to him as
“Legislator 1.”

Failure to identify Lewis to the

jury would cause confusion and may allow them to
convict Smith of something with which she is not
charged.
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to
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the

portion

of

the

Court’s Oral charge stating:
An explicit promise or solicitation can be
inferred
from
both
direct
and
circumstantial
evidence,
including
the
defendant’s words, conduct, acts, and all
the surrounding circumstances disclosed by
the evidence, as well as the rational or
logical inferences that may be drawn from
them.
This

explanation

of

the

term

“explicit”

is

contrary to Smith’s understanding of the meaning of
explicit

under

existing

caselaw.

Allowing

“inferences” based on “surrounding circumstances”
contradicts the explicit agreement requirement.
5.

Smith objects to the Court’s oral charge

where the Court states:
It is not a defense that the agent would
have
lawfully
performed
the
specific
official action even without the agreement
for a thing of value or having been
promised or accepted a thing of value. In
other words, it is not a defense that the
agreement for or offer or promise of
anything of value was made to the agent or
official
in
exchange
for
a
specific
official action that is actually lawful,
desirable, or even beneficial to the
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public, or which
taken anyway.

the
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agent

would

have

This portion of the charge is misleading and
unnecessary.
that

a

public

certain

way

support

a

evidence

It is Smith’s position that evidence
official

regardless

defense
of

lack

to
of

was

going

of

a

bribery

to

act

in

contribution

a

can

as

it

serves

as

criminality.

As

such,

the

charge as written is misleading.

If the request to

remove this portion of the charge is denied, Smith
requests

an

explanation

from

the

Court

that

evidence that the official would have taken certain
action anyway CAN be considered as evidence that no
quid pro quo existed.

Smith suggests adding the

following language to the end of the passage:
However, evidence that the agent would
have
performed
the
specific
official
action in the absence of the contribution
can be considered by you as evidence of
the lack of an explicit quid pro quo.
6.

Smith objects to the following portion of

the Court’s charge:
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It does not matter whether or not the
public officer employed force threats or
fear.
Such a charge is contrary to the

indictment

which charges that Smith “pressured” Gilley.

To

charge the jury in this way would alleviate the
government’s

responsibility

to

prove

this

count

against Smith as it was charged and would violate
Smith’s rights to a fair trial and due process.
Additionally,
indictment,

because

this

it

language

is

contrary

would

cause

to

the

the

jury

confusion.
7.

Smith further objects the portion of the

charge which states:
If you decide that there would be any
effect at all on interstate commerce, then
that is enough to satisfy this element.
The effect can be minimal.
As

written,

it

suggests

that

the

jury

be

allowed to base their decision on information not
presented in evidence with no requirement of proof
by

the

Government.

It

also

overemphasizes

minimal effect necessary to prove this element.

the
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Smith suggests the following change:
If you decide that the
proven beyond a reasonable
defendant’s actions have
interstate commerce, then
to satisfy this element.
be minimal.

8.

Smith

objects

to

government has
doubt that the
an effect on
that is enough
The effect can

the

following:

“The

defendant herself need not be a public official”,
on page 36.

Smith is the only female defendant of

9 charged with these honest service fraud counts,
and

the

use

of

“herself”

could

be

singling her out for these charges.

construed

as

It is also

inconsistent with the word “he” used later in the
same paragraph.
9.

Smith

requests

additional

instruction

on

the Money Laundering Counts which begin on Page 40.
Smith would note for the Court that on page 19
under the Federal Programs Bribery counts the Court
properly explains:
For all of the alleged bribes in these
counts, the thing of value promised or
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exchanged took the form of a campaign
contribution.
Campaign contributions and
fundraising are an important unavoidable
and legitimate part of the American system
of privately-funded elections. . . .
(continuing on P. 20)
Therefore, the
solicitation or acceptance by an elected
official of a campaign contribution does
not, in itself, constitute a federal
crime. . .

The lack of such an explanation under the Money
Laundering Counts could be misleading to the jury
and could unfairly prejudice Smith.
a

similar

explanation

be

given

Smith requests

under

the

money

laundering count as it relates to legal uses of
political actions committees.
Smith suggests the following:
The transactions alleged to be money
laundering
are
four
separate
checks
written
to
four
political
action
committees, also referred to as “PACs”.
PACs are commonly used in the privatelyfunded elections in Alabama.
Therefore,
the use of a PAC in disguising the
original source of a campaign contribution
does not, in itself, constitute a federal
crime.
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discussing

the

honest

services fraud counts, the Court stated on Page 38
of the oral charge:
Because the subject of the bribes alleged
in the honest services mail and wire fraud
counts is campaign contributions, the
government must also prove that there was
an illegal quid pro quo before these
contributions could be considered illegal
and before a defendant could be guilty of
these counts.
Smith requests the following similar charge as
it relates to the Money Laundering counts:
Because
the
subject
of
the
unlawful
activity alleged in the money laundering
counts
is
bribery
through
campaign
contributions, the government must also
prove that there was an illegal quid pro
quo before these contributions could be
considered illegal and before Smith could
be guilty of these counts.

11.

Smith objects to the inclusion of a

Pinkerton charge.
12.

Smith objects to the rejection of each of

her requested charges (Doc. 1193) that is not
incorporated in the Court’s charge.
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Smith adopts the objections of all other

defendants raised in regard to the proposed charge.
14.

Smith

additional

reserves

objections

upon

the

right

hearing

to

the

make

Court’s

final charge at the conclusion of the trial.
Respectfully submitted this 4th day of August,
2011.
s/ William C. White, II
ATTORNEY FOR
HARRI ANNE SMITH
Of Counsel:
Parkman, Adams & White, LLC
505 20th Street North
Suite 825
Birmingham, AL 35203
(205) 244-1920
wwhite@parkmanlawfirm.com
Certificate of Service
I hereby certify that I have electronically
filed the foregoing document with the Clerk of
Court and I have served a copy of same upon the
following counsel of record by email on this the 4th
day of August, 2011:
Notice has been electronically mailed to:
Ashley Nicole Penhale penhale@copelandfranco.com,
bryan@copelandfranco.com
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Barak Cohen barak.cohen@usdoj.gov,
barakcohenaccount@gmail.com
Benjamin Joseph Espy bespy@mewlegal.com,
wroberts@mewlegal.com
Brenda K Morris Brenda.Morris@usdoj.gov
Clayton Rushing Tartt tartt@copelandfranco.com,
Edward T Kang edward.kang3@usdoj.gov
Emily Rae Woods rae.woods@usdoj.gov
Eric Olshan eric.olshan@usdoj.gov
Fred Sr. D. Gray fgray@glsmgn.com
Henry Lewis Gillis hlgillis@tmgslaw.com,
lksteele@tmgslaw.com, tvenice@tmgslaw.com
James David Martin martin@copelandfranco.com,
moseley@copelandfranco.com
James P Judkins jjudkins@readyfortrial.com,
fsnavely@readyfortrial.com
James Woodfin Parkman , III
parkman@parkmanlawfirm.com
Jeffery Clyde Duffey jcduffey@aol.com,
jcduffey@bellsouth.net
John Mark Englehart jmenglehart@gmail.com
Joseph Cleodus Espy , III jespy@mewlegal.com,
chead@mewlegal.com
Justin V. Shur justin.shur@usdoj.gov,
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debbie.shaw@usdoj.gov
Larry Dean Simpson lsimpson@readyfortrial.com,
fsnavely@readyfortrial.com
Louis V. Franklin , Sr louis.franklin@usdoj.gov,
debbie.shaw@usdoj.gov
Robert David Segall segall@copelandfranco.com,
bryan@copelandfranco.com
Ronald Wayne Wise ronwwise@aol.com,
melisslinn@aol.com
Samuel H Heldman sam@heldman.net
Shannon Lynn Holliday holliday@copelandfranco.com,
Shannon.holliday@yahoo.com,
smith@copelandfranco.com
Stephen P. Feaga steve.feaga@usdoj.gov,
brittney.boshell@usdoj.gov, debbie.shaw@usdoj.gov
Stephen Wesley Shaw sws@rmclaw.com,
melissa@rmclaw.com
Stewart Davidson McKnight , III
dmcknight@baxleydillard.com
Susan Graham James sgjamesandassoc@aol.com,
Dsimlaw@aol.com, mgaddSJLAW@aol.com
Thomas Martele Goggans tgoggans@tgoggans.com
Tyrone Carlton Means tcmeans@tmgslaw.com,
sdprice@tmgslaw.com, twevans@tmgslaw.com
Walter Edgar McGowan wem@glsmgn.com
William Martin Espy wespy@mewlegal.com,
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chead@mewlegal.com
William Joseph Baxley BBaxley@bddmc.com
William N. Clark wnc@rmclaw.com, Lisa@rmclaw.com

s/ William C. White, II
OF COUNSEL

