IN THE UNITED STATES DISTRICT COURT C e

FOR THE SOUTHERN DISTRICT OF OHIO (R CNINI
EASTERN DIVISION ol =h]
THE STATE OF OHIO ex rel. : 08 Noy '!1 L AM G: Qg
DANA SKAGGS, et al., cv
: Case No. 2 08 1 0 7

Plaintiff - Relator, : (g~ Aq TR Pﬂé
v. Judge JUDGE FROST
JENNIFER L. BRUNNER : pAGIET 477 FAT HING
SECRETARY OF THE STATE :
OF OHIO, et al., :

Defendant - Respondent.

NOTICE OF DEFENDANT OHIO SECRETARY OF STATE
JENNIFER BRUNNER OF REMOVAL

Pursuant to 28 U.S.C. §§ 1441(a) and 1441(b), Defendant Ohio Secretary of State
Jennifer Brunner notifies this Court that she hereby removes the case originally captioned as
State of Ohio ex rel. Dana Skaggs, et al. v. Jennifer L. Brunner Secretary of the State of Ohio, et
al., Ohio Supreme Court Case No. 2008-2206 to this court. Notices of removal have been filed

in this court and in the Ohio Supreme Court. A memorandum in support of removal is attached.



Respectfully submitted,

NANCY H. ROGERS
ATTORNEY GENERAL

/s N. Coglianese
ichard N. Coglianese (0066830) Trial Attorney
Damian W. Sikora (0075224)
Pearl M. Chin (0078810)
Assistant Aftorneys General
Constitutional Offices

30 East Broad Street, 16™ Floor
Columbus, Ohio 43215-3400
rcoglianese@ag.state.oh.us
(614) 466-2872 — phone

(614) 728-7592 — fax

Attorneys for Defendant Jennifer L. Brunner
Secretary of the State of Ohio
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION
THE NORTHEAST OHIO COALITION
FOR THE HOMELESS,
et al.,
Plaintiffs,

Case No. C2-06-896
vs. Judge Algenon L. Marbley
Magistrate Judge Terence P. Kemp
JENNIFER BRUNNER,
in her official capacity
as Secretary of State of Ohio,
Defendant,
RDER
This matter is before the Court for consideration of Plaintiffs’ Motion for Preliminary
Injunction. During the pendency of this Motion, the Ohio Secretary of State issued Directive 2008-
101. The Plaintiffs and the Secretary of State agree that the Directive resolves the issues in dispute
as to Plaintiffs’ Motion for Preliminary Injunction, except issues relating to (1) the effect of poll-
worker error; and (2) the validity of addresses for person without permanent residence. By
agreement of the Plaintiffs and the Secretary of State, the Court ADOPTS and annexes hereafter
Directive 2008-101 as an Order of this Court.

By further agreement of the parties, that portion of Plaintiffs’ Motion for Preliminary

Injunction related to questions as to the constitutionality of various Ohio statutes is withdrawn

without prejudice to refiling.
IT IS SO ORDERED.
1O~ J4-a00%
DATED EDMljgyA. SARGUS, JR.
UNITED STATES DISTRICT JUDGE
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JENNIFER BRUNNER
OHIO SECRETARY OF STATE

180 EasT BROAD STREET, 1 &TH FLOOLR
CoLuMBus, D-1o 43218 UsSA

TEL: |-B77-787-68446 Fax: 1-814-544.0849
WWV, S80S STATE, OM. 1S

DIRECTIVE 2008-101
October 24, 2008

To:  ALL COUNTY BOARDS OF ELECTIONS
MEMBERS, DIRECTORS, AND DEPUTY DIRECTORS

Re :  Guidelines for Determining the Validity of Provisional Ballots

This directive is issued as a means to settle angoing litigation now pending in the United States
District Court for the Southern Dislrict of Ohio, Case No, £2:06-0896 and captioned Northeast
Ohio Coealition for the Homeless v. Brunner.

This directive provides guidelines for Ohio’s boards of elections in processing and conntiug
provisional ballots, This includes guidelines on determining the validity of provisional ballots
under Qhio law and, generally, the timeframes during which boards may process provisioual
ballots to determine their eligibility for counting, This directive complements, but does not
supersede, Directive 2008-81, Guidelines {or Provisional Voting.

1. DEFINITIONS

A. For purposes of this directive, “members of the board” means a majority vote of at
least a quorum of the members of the board of elections taken at a public meeting,

B. For purposes of this directive, “processing” provisional ballots means:

handling provisional ballots in provisional ballot envelopes (“envelopes™) as they
are cast at a board of elections office or other designated site or as they arc
returned from precincts on election night,

maoving or storing provisional ballots at a board of elections office or other
designated site;

revicwing envelopes and affirruation statements to initially determine the
presumptive eligibility of provisional hallots ta be counted;

sorting provisional hallots in their cnvelopes into categories of eligible,
questionable, and ineligible, and il a board so states in its policy and procedures,
into subcategories of inoligible; and

the making by board of elections staff of a recommendation to the members of
the board as to the eligibility and/or incligibility of provisional hallots cast in the
county for the election in question.

L
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C. For purposes of this directive, “counting” provisional ballots means:

» marking the envelope of provisional ballots that the members of the board have
determined are not eligible to be counted;

s moving, and storing in their envelopes provisional ballots that the members of
the board have determined are not eligible to be counted;

« opening the envelopes of provisional ballots that the members of the board have
determined are eligible to be counted;

s removing provisional ballots from their envelopes that the members of the board
have determined are eligible to be counted and separating them from their
envelopes so as to sever the voter's identity from the ballot, thereby preserving
the secrecy of the ballot;

v preparing provisional ballots to be counted for scanning by automatic tabulating
equipment;

e scanning provisional ballots;

e tabulating votes cast by provisional ballots determined by the board to be eligible
to be counted; and

e reporting numbers of provisional votes as part of the board'’s official canvass of
the election.

Generally speaking, and except as otherwise provided in R.C. 3501.183(E)(2) and in this
directive, boards of elections may begin processing provisional ballots beginning the day after an
election. Boards may continue to process provisional ballots during the ten (10) days after an
election, and may continue to do so after the tenth day, If necessary, until all provisional ballots
have been processed. All provisional ballot processing must be completed by the end of the
official canvass, which must be completed not later than the twenty-first day after the efection.

Ultimately, the four members of boards of elections must determine the validity of all votes cast
in an election and must certify the results of all elections. However, nothing in Ohio law
requires that the members of a board of elections must personally, physically complete all tasks
associated with prepering for that certification. Thus, boards of elections may, under a policy
adopted by the board, delegate the processing and some aspects of counting provisional ballots,
as discussed throughout this directive, to board staff. Such processing must be done in
bipartisan teams according to the instructions provided in this directive. To the extent
consistent with Ohio lew and this directive, boards may establish and follow additional policies
and procedures for processing provisional ballots.

If a board delegates the processing of pravisional ballots, it must first adopt a policy setting forth

procedures for the processing of provisional ballots that includes the factors listed in 1. above.

Under a board’s policy, board staff responsible for processing provisional ballots must make a

recommendation to the board as to the eligibility of each provisional ballot cast in the county,

giatll]m on an individual basis, or as to groups or categories of similarly situated provisional
ots.
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Uttimately, the members of the board (see LA. above) of each board of elections
must determine the eligibility or ineligibility of all provisional ballots cast within
the county in accord with Ohio law and this directive.. Boards may not delegate
this task.

Each board of elections must then cause the ballots to be counted by board staff,
and must include the tabulation of that count in its official canvass of the election
results and, to the extent required, its certification of the election results to the

Secretary of State.

It is imperative that boards remember that R.C. 3505.183(D} provides that no provisional
ballots may be counted in a particular county until the board of elections for that county
determines the eligibility, pursuant to R.C. 3505.183 and this directive, of ALL provisional
ballots cast in that county. This means that the board staff responsible for processing
provisional ballots must completely process all provisional ballots and make a recommendation
to the board to zllow the board to vote on the eligibility of provisional ballots cast before the
board or board staff may begin the procedures for counting provisional ballots.

It is also imperative that boards remember that provisional ballots, like all other ballots or other
sensitive election materials, must be handled by bipartisan teams and must be stored in a secure
location. This office has required boards to implement a system of storage using double lock
and key ~ one key held by Democrats and one key held by Republicans — and provisional ballots
must be stored in that environment.

It is also imperative that board members and staff remain cognizant at all times of the
importance of maintaining the secrecy of the votes cast by a provisional voter, and act
accordingly when opening and removing provisional ballots from their envelopes.

Ohio Revised Code (*R.C."} 3505.183 is the primary statutory lens through which boards of
elections must view provisional ballots and affirmations in order to determine the eligibility of
those provisional ballots for counting. It sets forth the steps through which a board or its staff
must go to determine the eligibility of a provisional ballot for counting.

A. Step 1 — Additional Information Required from Voter in Some Cases

R.C. 3505.183(E)(2) provides that boards of elections may not examine the
provisional ballot affirmation on the provisional ballot envelope of any provisional
ballot for which an election official has indicated the provisional voter must provide
additional information to the board of elections in order to ensure that the
provisional ballot will count. Thus, checking for this statement by an election official
must be the first step in determining a provisional ballot’s eligibility to be counted.

1. No additiona) information required
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If no such statement by an election official appears on the provisional ballot
envelope then the board staff responsible for processing provisional ballots
may proceed to Step 2.

2. Additional information required

If such a statement by an election official appears on a provisional ballot
envelope then the board staff responsible for processing provisional ballots
must segregate that ballot and store it, still in its envelope, in accordance with
this directive until the provisional voter provides the required additional
information.

a) Additional information required during 10 days after election

Pursuant to R.C. 3505.181(B)(8), there are only four categories of
provisional voters who are required to provide additional information
to the board of elections during the ten days after the day of an
election in order for their ballots to be counted:

(1) An individual who has but is unable to provide to precinct
election officials any of the forms of identification required under
R.C. 3505.18(A)(1), and who has a social security number but is
unable to provide the last four digits of his or her social security
number under R.C. 3505.18(A)(2);

(2) An individual who is challenged under R.C. 3505.20 and is
determined to be ineligible to vote or whose eligibility to vote
cannot be determined by election officials

(3) An individual who does not have any of the forms of
identification required under R.C. 3505.18(A)(1), who cannot
provide the last four digits of the individual's social security
number under R.C. 3505.18(A)(2) because the person does not
have a social security number, and who declines to execute an
affirmation (SOS Form 10-T) under R.C. 3505.18(A}(4); and

. (4) An individual who has, but declines to provide to precinct
election officials, any of the forms of identification required under
R.C. 3505.18(AX1), and who has a soclal security number but
declines to provide to the precinct election officials the last four
digits of his or her social security number.

b) This section is specific to the aforestated court action and its
attempted settlement. Contacdng voters to provide additional
information during ten days

If a board of elections or board staff determine during the 10-day
period that a provisional voter falls into one of the four categories
listed above, the board must attempt once to contact the voter by
telephone, if a telephone number is available, to remind the voter:
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(1) that he or she is required to provide additional information to
the board by the tenth day after the election for the provisional
ballot to count; and

(2) what additional information is required.

If a board of elections does not have a telephone number for a
particular voter, it need not conduct an exhaustive search to attempt
to locate a telephone number for that voter, but should document any
efforts undertaken to contact the voter,

During the first five days after the day of an election a board of
elections may communicate the information listed in the list
immediately above by postcard or letter rather than by telephone.

c¢) Additional information required at post-election challenge hearing

If a voter’s registration is challenged by another Ohio voter under R.C.
3503.24 and the board of elections considering the challenge
postpones the hearing until after the day of the election, the voter
must vote provisionally at that election and must provide additional
information to the board at the hearing, if so requested, in order to
ensure that his or her provisional ballot will count.

Upon receipt of the required additional information under this step of this
directive, the board staff responsible for processing provisional ballots may
proceed to Step 2.

3. Failure to provide additional required information

A provisional ballot that is cast by any voter who is required by Ohio law or
this directive to provide additional information to a board of elections cannot
be counted unless and untll that voter provides the required information,
pursuant to R.C. 3505.181(A)(7). After the board of elections determines that
the required information was not provided, the board staff responsible for
processing provisional ballots shall proceed to Step 5.

B. Step 2 — Preliminary Analysis on Provisional Ballot Eligibility

R.C. 3505.183(B)(1) provides that the first step in determining the eligibility of
provisional ballots to be counted Is to determine the following:

a) Whether the person who cast the provisional ballot is registered to
vote;

b) Whether the person who cast the provisional ballot is eligible to vote
in the particular election in question; and

¢) Whether the person who cast the provisional ballot completed the
affirmation on the provislonal ballot envelope.
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1. Not Registered or Not Eligible

If the person who cast the provisional ballot is either not registered to
vote or is not eligible to vote in the particular election in question
(e.g., wrong precinct), then the board may not count that ballot, and
this is pursuant to R.C. 3505.183(B){4)(a)(i) and (ii).

2. Registered, Eligible, and Affirmation Completed

If the person is properly registered to vote and is eligible to vote in the
particular election in question, and the person who cast the provisional
ballot completed the affirmation statement on the envelope, then the
board staff responsible for processing provisional ballots must proceed to
examine the affirmation statement executed by the person who cast the
provisional ballot. Pursuant to R.C, 3505.183(B)(1){(a), (b), and {¢), that
affirmation must contain at least the following three items of information;

a) The name and signature of the person who cast the provisional ballot;
b) A statement that the person who cast the provisional ballot is a
registered voter in the jurisdiction in which he or she cast the provisional
ballot; and

c) A statement that the person who cast the provisional ballot is eligible
to vote in the particular electlon in which he or she cast the provisionsl
ballot.

3. Registered, Eligible, but No Provisional Ballot Affirmation

If the person is properly registered to vote and is eligible to vote in the
particular election in question, but he or she did not complete the
affirmation statement on the envelope, the board staff responsible for
processing provisional ballots must proceed, pursuant to R.C.
3505.183(B)(1), to determine whether the voter, or an election official at
the direction of the voter, recorded the voter's name in a written
affirmation. If neither the voter nor an election official, at the voter’s
direction, did so, then the provisional ballot cannot count, and the board
staff responsible for processing provisional ballot shall proceed to step 5.

C. Step 3 —~ Additional Analysis on Provisional Ballot Eligibility

1. In addition to the information required in Step 1, above, and pursuant to R.C.
3505.183(B)(2), the board staff responsible for processing provisional ballots
must, in determining the eligibility of any provisional ballot to be counted, also
examine any Information provided by the person who cast the provisionai ballot:

a) that appears in the affirmation on the provisional ballot envelope;

b) that was made to an election official at the time he or she cast the
provisional ballot pursuant to R.C. 3505.182; and

¢) that was made to the board of elections during the ten days after the
day of the election.
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2, Additional information often provided by provisional voters includes, but is
not limited to, current and former addresses and date of birth. While this
information, if provided, must be considered by boards of elections in
determining the eligibility of provisional ballots for counting, nothing in Ohio law
requires provisional voters to provide this information. Thus, the absence of such
information on a provisional ballot affirmation is not sufficient, on its own, to
disqualify a provisional ballot.

D. Step 4 — Recommendation to Board on Provisional Ballot Eligibility

During this step, board staff responsible for processing provisional ballots must use
the information discussed above, among other things, to determine their

1

recommendation as to the eligibility of particular provisional ballots to be counted.
Ballots Eligible to be Counted

Where ALL of the following apply, board staff responsible for processing
provisional ballots must recommend to the board that a provisional ballot
shall count, and a board of elections shall count the provisional ballot:

a) The individual named on the affirmation is properly registered to

b) The individual named on the affirmation is eligible to cast a ballot in
the precinct and for the election in which the individual cast the
provisional ballot;

¢} The individual provided the following:

(1) His or her name and signature as the person who cast the
provisional ballot;

(2) A statement that he or she, as the person who cast the
provisional ballot, is a registered voter in the jurisdiction in which
he or she east the provisional ballot; and

(3) A statement that he or she, as the person who cast the
provisional ballot, is eligible to vote in the particular election in
which he or she cast the provisional ballot;

or

(4) His or her name recorded in a written affirmation statement
entered either by the individual or at the individual's direction
recorded by an election official;

or

(5} A completed affirmation under R.C. 3505.18(B)(4) (SOS Form
10-T).

d) If applicable, the individual has provided additional information to
the board of elections as may be required, i.e. because he or she falls into
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one of the four categories of provisional voters who mwust provide
additional information to the board of elections during the ten days after
the day of an election, and discussed in more detail below; and

¢) If applicable, the individual has been afforded a hearing conducted
under R.C. 3503.24, which has resulted in the inclusion of the provisional
voter’'s name in the official registration list.

2. Ballots Not Eligible to be Counted

If ANY of the following apply, board staff responsible for processing
provisional ballots shall recommend to the board that a provisional ballot not
be counted, and a board of elections shall neither open nor count the
provisional ballot:

a) The individual named on the affirmation s not properly registered to
vote,

b) The individual named on the affirmation is not eligible to cast a ballot
in the precinct or for the election in which the individual cast the
provisional ballot;

¢) The individual did not provide the following:

(1) His or her name and signature as the person who cast the
provisional ballot;

(2) A statement that he or she, as the person who cast the
provisional ballot, is a registered voter in the jurisdiction in which
he or she cast the provisional ballot; and

(3) A statement that he or she, as the person who cast the
provisional ballot, is eligible to vote in the particular election in
which he or she cast the provisional ballot;

or

(4) His or her name recorded in a written affirmation statement
entered either by the individual or at the individual’s direction
recorded by an election official;

d) The individual has already cast a ballot, including an absentee ballot,
for the election in which he or she cast the provisional ballot;
e) If applicable, the individual has not provided additional information
to the board of elections as may be required, i.e. because he or she falls
into one of the four categories of provisional voters who must provide
additional information to the board of elections during the ten days after
the day of an election, and discussed In more detail below; and
f) If applicable, the individual has been afforded a hearing conducted
under R.C. 3503.24, which has resulted In the exclusion of the provisional
voter's name in the official registration list.
g) The individual failed to provide or execute any of the following:

(1) a current and valid photo identification;

(2) a military identification;

(3) an original or a copy of any of the following bearing the voter’s

name and current address:




Case 2:06-cv-00896-ALM-TPK  Document 142  Filed 10/24/2008 Page 10 of 11

Directive 2008-101 Guidelines for Determining Validity of Provisional Ballots Page 9 of 10

(2) utllity bill;

(b) bank statement;
(c) government check;
(d) paycheck; or

(e) other government document?;

(4) the last four digits of the individual's social security number;
or

(5) an affirmation under R.C. 3501.18(A)(4) (SOS Form 10-T}, or
one of the two affirmations already discussed in this directive,
above.

E. Step 5 — Disqualification of Provisional Ballots and Retention

If a board of elections finally determines that a provisional ballot cannot be counted
for any of the reasons identified in Ohio or this directive, then the board, pursuant to
R.C. 3505.183(C)(1), shall record:

the name of the provisional voter who cast the ballot;

the identification number of the provisional ballot envelope, if applicable;
the names of the election officials who determined the validity of that ballot;
the date and time that the determination was made; and

the reason that the ballot was not counted.

PhrON-

The board shall maintain this record for the duration of the retention period that
applies to the provisional ballot itself,

Further, if a board of elections finally determines that a provisional ballot cannot be
counted for any of the reasons identified In Ohio law or in this directive, that
provisional ballot envelope may never be opened, and the board shall not count the
votes contained on such provisional ballot. Rather, pursuant to R.C. 3505.183(C)(2),
the board shall store that ballot, unopened, for the duration of the retention period
applicable to that type of ballot, and shall then destroy that ballot in its envelope.
Storage of such provisional ballots shall be made in accordance with the
:'lequlrements for storage of provisional ballots, generally, as provided in this
irective.

VIL ADDITIONAL REQUIREMENTS

R.C. 3505.183 does not expressly provide that a board of elections must attempt to match the
signature of the person casting a provisional ballot to the signature on file for that voter,
presumably because the statutory scheme contemplates at least one circumstance where a
provisional voter does not have to provide a signature (i.e., Step 4, Ballots eligible to be counted,
3. d, above). However, signature matching has long been a hallmark of election security, is
explicitly provided for with respect to other types of ballots under Ohio law, and is a basis for

! Ohio law provides that notices of election mailed by boards of elections pursuant to R.C. 3501.19, and
voter registration notices mailed by boards of elections pursuant to R.C, 3503.19 are not valid "other
goverament documents” for voter ID purposes.
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election officials to challenge the right of a person to cast a ballot under Ohio law. As such,
when a signature is provided by a provisiona! voter, boards of elections should, in verifying the
identity of that provisional voter, attemnpt to match the signature with the signature on file for
the voter in question.

Boards of election should bear in mind in doing so, though, that signatures do tend to change
over time, that there are people who do not sign their name identically every timme they sign their
name, and that, pursuant to R.C. 3501.05{AA), voters have the right to update their signatures
with boards of elections using SOS Form 260,

Very recently, the Supreme Court of Ohio provided, in State ex rel. Myles v. Brunner, that in the
absence of any evidence of fraud, unduly technical interprelations that impede the public policy
favoring free, competitive elections must be avoided. Thus, boards of elections should keep in
mind the concerns raised in the immediately foregoing paragraph when matching signatures,
Boards should ensure that their primary concern is achieving confidence in the identity of the
voter casting the provisional ballot rather than ensuriug that every loop and line in a signature
precisely and exactly matches the signature on file for the voter.

VIII, ORSERVERS

R.C. 3505.183(D)} provides that observers, as appointed pursuant to R.C. 3505.21, may be
present al all times that the board is delermining the eligibility of provisional ballots Lo be
counted and counting those provisional ballots determined to be eligible.

That statute further provides that no person shall recklessly disclose the count or any portion of
the count of provisional ballots in such a manner as to jeopardize the secreey of any individual
ballot. By ils plain language, this prohibition applies both to election officials and observers, as
well as others,

If you have any questions about this directive or its implemenlation please contact the elections
attorney in this office assigned to assist your county board of elections.

Sincerely,

) SV

Jennifer Brunner




IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

THE NORTHEAST OHIO COALITION

FOR THE HOMELESS, et al.,

Plaintiffs, CASE NO. C2-06-896

JUDGE ALGENON L, MARBLEY

V. MAGISTRATE JUDGE TERENCE P. KEMP
JENNIFER BRUNNER,
in her official capacity as
Secretary of State of Ohio,

Defendant.

ORDER

This matter is before the Court on Plaintiffs’ Motion for a Preliminary Injunction.
The Court has carefully considered the parties’ submissions in support of and opposing the
preliminary injunction, the oral arguments by counsel, evidence presented by the parties, and the
relevant statutory and case law.

On October 24, 2008, this Court issued an Order adopting the Secretary of State’s
Directive 2008-101. The Court’s October 24, 2008 Order, however, did not resolve the parties’
disputes regarding the effect of poll worker error and the validity of addresses for persons
without permanent addresses. This Order is based upon the agreement of the Plaintiffs and the

Secretary of State and addresses these two issues.

EXHIBIT

£




Poll w r Error

Consistent with this Court’s October 24, 2008 Order and Directive 2008-101, an
eligible voter casting a provisional ballot should not be disenfranchised because of poll worker
error in processing a provisional ballot.

The expedited discovery taken by Plaintiffs has revealed that some county boards
of elections do not currently count a provisional ballot if the poll worker, for unknown reasons,
has not signed the provisional ballot. The failure of a poll worker to sign a provisional ballot,
standing alone, does not constitute a valid reason to reject a provisional ballot.

In addition, no provisional ballot cast by an eligible elector should be rejected
because of a poll worker’s failure to comply with duties mandated by R.C. 3505.181, which
govemns the procedure for casting a provisional ballot.

Accordingly, the Secretary of State is hereby ORDERED to instruct the County
Boards of Election that provisional ballots may not be rejected for reasons that are attributable to
poll worker error, including a poll worker’s failure to sign a provisional ballot envelope or failure
to comply with any duty mandated by R.C. 3505.181.

Addres Persons Without P Addresses

Similarly, some discovery in this case indicated that at least one county might
reject provisional ballots if a person uses their actual residence location if that location is not a
building. Pursuant to Advisory 2008-25 and R.C. 3503.02(T), if a person does not have a fixed
place of habitation, the shelter or other place where the person intends to return shall be deemed

his residence for purposes of voting.




Accordingly, the Secretary of State is hereby ORDERED to instruct the County
Boards of Elections that provisional ballots may not be rejected for failing to list a building

address on the provisional ballot envelope if the voter resides at a Jocation that does not have an

address.
IT IS SO ORDERED.
10 -3 7 ~300R /( —
DATED ED SARGUS, JR.

UNI ATES DISTRICT JUDGE




MEMORANDUM IN SUPPORT

1. PLAINTIFFS’ CLAIMS CANNOT BE RESOLVED WITHOUT ADDRESSING
FEDERAL QUESTIONS BOTH RESOLVED BY AND STILL PENDING
BEFORE THIS COURT.

Plaintiffs’ claims all flow from a single issue: the processing and counting of provisional
ballots in the 2008 general election in Ohio, This Court is intimately familiar with this issue,
having negotiated a settlement over how provisional ballots should be counted in the 2008
general election in Ohio less than two weeks ago. See Northeast Ohio Codlition for the
Homeless v. Brunner, No. 2:06-CV-00896 (S.D. Ohio) (ALM), consolidated with Qhio Republic
Party v. Brunner, No. 2:08-cv-913 (collectively “NEOCH/ORP”). Ignoring the still-pending
litigation before this Court in NEQCH/ORP, Plaintiffs insist that resolution of their claims
involves only state-law issues. Given that those state law issues have been ensconced in federal
case law by this Court, and, that the result of the counting of provisional ballots in Frankling
County will necessarily effect the results of a federal election (that of the United States
Representative for Ohio’s Fifth Congressional District), Plaintiffs’ case cannot be resolved
absent resolution of a number of federal questions, and removal is thus appropriate.

Recently, the Plaintiffs in Northeast Ohio Coalition for the Homeless v. Brunner
(“NEOCH™) supplemented an earlier-filed complaint, adding allegations that Secretary
Brunner’s interpretation of laws affecting the processing and counting and processing of
provisional ballots would result in the disenfranchisement of homeless voters in Ohio. On
October 24, 2008, NEOCH settled with the Secretary of State subject to the stipulation that
Secretary Brunner would issue a state-wide directive regarding the appropriate way to process
and count provisional ballots. Secretary Brunner then immediately issued Directive 2008-101

which was adopted and annexed in an order of this Court later that day. See Attached Order A.



Four days later, in an effort to clarify aspects of Directive 2008-101 dealing with “poll worker
error,” Secretary Brunner issued Directive 2008-103, Again, this Court incorporated and annexed
the Directive in an Order issued on October 27, 2008. See Afttached Order B. In doing so, Judge
Sargus wrote that “an eligible voter casting a provisional ballot should not be disenfranchised
because of poll worker error in processing a provisional ballot.” Whether or not Plaintiffs would
like it to be so, the claims they have brought cannot be decided without construing this Court’s
orders, which clearly implicate federal questions.

Plaintiffs’ filing of this action in the Ohio Supreme Court is a transparent attempt at
forum-shopping, and ignores this Court’s jurisdiction over pending issues that relate directly to
the resolution of Plaintiffs’ claims. Plaintiffs’ claims cannot be dissociated from the claims in
NEOCH/ORP, over which this Court retains jurisdiction. Plaintiffs’ Complaint is based entirely
on an apparent dispute of interpretations of specific language in Directives 2008-101 and 2008-
103. See, e.g., Compl. J 18 (contemplating the meaning of the phrase “his or her name and
signature” in the context of Directive 2008-101); see also Damschroder Affidavit, Exhibit 4
(documenting email discussions about the meaning of Directives 2008-101 and -103 between
Secretary of State Elections Counsel Brian Shinn and Franklin County Assistant Prosecutor
Patrick Piccininni). Any determination of the appropriateness of Plaintiffs’ requested relief will
ultimately turn on an interpretation of Directives 2008-101 and 2008-103, which have been
adopted and annexed by orders from the Federal District Court for the Southern District of Ohio.

2. FRANKLIN COUNTY IS A NOMINAL PARTY AND HAS NOT YET BEEN
SERVED WITH SERVICE OF PROCESS.,

Courts generally require that all defendants join in or consent to a removal petition. See,
e.g., Klein v. Manor Healthcare Corp., 1994 U.S. App. LEXIS 6086, *12 (6th Cir. 1994). There

are three exceptions to that general rule: (1) the non-joining defendant has not been served with



service of process at the time the removal petition is filed; (2) the non-joining defendant is
merely a nominal or formal party; and (3) the removed claim is a separate and independent claim
as defined by 28 USC 1441(c). Id Two of those exceptions are present in this case, First, the
Franklin County Board of Elections is merely a nominal or formal party to this litigation whose
presence as a Defendant appears to be a strategic attempt by Plaintiffs to defeat the Secretary’s
ability to remove this case. The Board’s Deputy Director, Mr. Matthew Damschroder has signed
an affidavit in support of the Plaintiffs. The Board’s interests, as expressed by its Deputy
Director, appear to be aligned with the Plaintiffs, not Defendant Secretary Brunner.

The fact that the Franklin Couunty Board of Elections is a nominal party is further
reflected in the prayer for relief. The Plaintiffs request that the Supreme Court issue a writ
compelling the Secretary to correct her interpretation of RC 3505.183(B)(1)(a) (Prayer A),
correcting her interpretation of RC 3503.181 (Prayer B), compelling the respondents to reject
any provisional ballots that do not include both the name and signature of the voter on the
provisional ballot (Prayer C), and issuing a temporary res'training order. (Prayer D). The Ohio
Supreme Court does not have any jurisdiction to issue any type of a temporary resiraining order.
State ex rel. Smith v. Industrial Commission, 139 Ohio St. 303 (1942). Thus, the last prayer for
relief is impossible. Furthermore, Mr. Damscrhoder’s affidavit claims that the Board will
deadlock 2-2 on whether they should count provisional ballots that do not have the voter’s
printed name on the envelope.'! Since the Deputy Director has testified that the board will tie 2-
2, State law mandates that Secretary of State Brunner break the tie. RC 3501.11(X). Since the

Franklin County Board of Elections has apparently already determined to tie on this issue, in

! The Deputy Director has signed an affidavit claiming that “internal discussions indicate the Board of Elections
will tie in its vote on whether it would reject as ineligible Provisional Ballot Applications that do not bear both the
voter's “Name AND signature... .” Damschroder Aff. § I8.



which case Secretary Brunner has the legal authority to summarily decide the issue, the Franklin
County Board of Elections has no specific interest in this litigation—it is merely a nominal party.
Finally, the second exception to unanimity also applies: the Franklin County Board of
Elections has not yet been served with a summons and complaint. Thus, there is no need to
receive the Board’s consent in the filing of this removal petition.
CONCLUSION
For these reasons, Defendant Secretary of State Jennifer Brunner asks this court to find

that removal of this action is proper under 28 U.S.C. § 1441(a) and (b).
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