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A. Removal Was Improper Because The District Court Lacked Subject
Matter Jurisdiction Over The Removed Action And Secretary Brunner
Failed To Comply With The Rule Of Unanimity.

1. Despite Secretary Brunner’s Attempt To Recharacterize Relators’
Well-Pleaded Complaint, The Actual Allegations Reveal That
Only State Law Claims Are Asserted.

Remarkably, in the more than 18 pages Secretary Brunner expends
attempting to recharacterize the Complaint, Brief at 16-34, she fails to even
mention its most critical allegation:

No federal law claims are asserted. . . .

[Rec. Entry 3, Complaint { 1 (emphasis added).]
Since Relators are “the master of [their] complaint, . . . where [as here] a choice is

made to assert only a state law claim, the general rule prohibits recharacterizing it

as a federal claim. ... Federal jurisdiction can therefore generally be avoided by

relying exclusively on state law. . ..” Valinski v. Detroit Edison, 197 Fed. AppxX.

403, 406 (6" Cir. 2006) (emphasis added) (Merit Brief, ADD-15)."
Rather than confront this fatal bar to her claim of federal question
jurisdiction, Secretary Brunner attempts to rewrite the Complaint to assert claims

that were never alleged. Her efforts fail: the Complaint, as written, asserts only a

! Under 28 U.S.C. § 1441, the threshold issue is whether the procedural
requirements, here specifically the rule of unanimity, were satisfied. They were
not, as outlined in the Merit Brief at 17-22 and infra at pp. 14-19. However, given
the extent to which Secretary Brunner has sought to rewrite Relators’ complaint, it
Is, perhaps, helpful for the Court’s analysis to begin by properly identifying the
claims actually advanced.



single state law claim and simply does not state a cause of action that can be the
basis of federal question jurisdiction.
Let’s examine what the Complaint really says. As an initial matter, the first
paragraph of the Complaint could not be clearer:
No federal claims are asserted; rather, Relators seek a
writ requiring Respondents to comply with the state law
statutory requirements of R.C. 3505.18, 3505.182,

3505.183 and 3505.18 in determining the eligibility of
such provisional ballots to be counted.

[Emphasis added.]
Relators announce right up front that they “rely[] exclusively on state law,” thereby

avoiding any claim of federal jurisdiction. Valinski, 197 Fed. Appx. at 406.

The remainder of the Complaint also reflects that Relators expressly limited
their claim to one arising under state law. Jurisdiction is predicated solely under
Article IV, Section 2 of the Constitution of Ohio and Chapter 2731 of the Ohio
Revised Code. [Rec. Entry 3, Complaint 12] Only a single cause of action is
asserted; the Complaint seeks nothing more than a state writ of mandamus
compelling Secretary Brunner to properly interpret and apply two Ohio statutes,
R.C. 3505.183(B)(1)(a) and 3505.181, to preclude the eligibility of provisional
ballots that lack affirmations in which the voter included both her name and

signature and compelling Secretary Brunner and the Board of Elections to reject




such provisional ballots. [Id. at 7 29-31; Prayer] No federal cause of action is
asserted. Indeed, no allegation includes any mention of “constitutional rights,” the
“Fourteenth Amendment of the United States Constitution,” or Consent Orders
entered by the United States District Court. Rather, the Complaint asserts a state
law cause of action seeking a state law remedy, a writ of mandamus under a state
constitution and a state statute, compelling state officials to comply with state law.
This exclusively state claim simply cannot be tortured into an allegation of a
federal question.

Secretary Brunner nonetheless seeks to avoid an Ohio Supreme Court
adjudication of her compliance with an Ohio statute by boldly and inaccurately
recharacterizing the Complaint. She asserts:

Appellants have explicitly pled three separate federal
questions:

(1) They have sought relief for vote dilution under the
Fourteenth Amendment to the United States
Constitution. [Complaint 1 4-5];

(2) They contend that the Secretary has violated
Directive 2008-101, which she is only obliged to
follow by virtue of a federal court order. (Hence,
the determination of whether she did in fact violate
Directive 2008-101 will inevitably require

2 Secretary Brunner again misstates the Complaint in asserting “Appellants do

not state any cause or action or statutory claim against the board and as such the
board has no interest in the result of this case. [Brief, at 28.] To the contrary,
Relators seek both mandamus and injunctive remedies against the Board.
[Complaint 1 31,35, 37-39; Prayer C, D.]



interpretation of the federal court’s order.)
[Complaint 1 18, 27]; and

(2) They explicitly challenge the Court’s October 27,
2008 Order, which determined that, as a matter of
law, the duty to ensure provisional ballot
affirmation forms are complete falls upon the poll
workers, not the voters, and therefore incomplete
forms reflect poll worker error and cannot be
disqualified. [Complaint 11 32, 34].

[Brief at 17 (emphasis added).]

Let’s compare each of Secretary Brunner’s three “explicitly pled” “federal
questions” to the actual allegations of the Complaint. The inaccuracy of her
characterizations is aptly demonstrated by her first asserted basis for a federal
question: the Complaint “sought relief for vote dilution under the Fourteenth
Amendment to the United States Constitution, [Complaint {1 4-5].” But this isn’t
even close to true. Review of the Complaint makes clear that neither paragraphs 4
or 5, nor any other allegation, makes any reference, “explicit” or otherwise, to the
Fourteenth Amendment of the United States Constitution. Rather, what paragraphs
4 and 5 do say is clear: as part of the description of the “Parties” to the case, these

two paragraphs describe the Relators and explain their standing as voters to bring

an Ohio mandamus action under Ohio Supreme Court authority. See State ex rel.

Barth v. Hamilton County Board of Elections, 65 Ohio St. 3d 219, 221 (1992) (In a

mandamus action relating to an election, “a citizen has the capacity to sue even if

the duty only generally affects him.””) As both paragraphs allege, Relators bring:



“this action to assure that [their] vote is not diluted as a
result of the misdirected instructions of the Secretary of
State to count provisional ballots that are not lawful or
valid under Ohio law.”

[Complaint ] 4-5 (emphasis added).]

Relators’ standing allegations are explicitly limited to vote dilution that is
the “result’” of Secretary Brunner’s failure to comply with Ohio law.*> Nothing is
stated or even implied that permits recharacterization of paragraphs 4-5 as seeking
“relief for vote dilution under the Fourteenth Amendment to the United States
Constitution.” [Brief at 17]

Secretary Brunner’s characterization of paragraphs 18 and 27 as alleging the
“Secretary has violated Directive 2008-101,” her second alleged basis for a federal
question, similarly misstates the Complaint. [Brief at 17.] In reality, paragraph 18
Is part of a series of allegations in paragraphs 17 through 21 asserting that, prior to
the election, the Secretary of State interpreted R.C. 3505.183(B)(1)(a) as barring
the eligibility to be counted of any provisional ballots that did not contain “the
individual’s name and signature” but that she changed her instructions after the

election based on a request by a lawyer for the Kilroy campaign. Contrary to

3 Inasmuch as the allegations in Paragraph 4 and 5 relate solely to Relators’

standing to bring their mandamus action, the Secretary’s analysis of standing in
Arkansas and Indiana, and her conclusion that dilution is not *“actionable under
[Ohio] state law” is simply offpoint. [Brief, at 17-18.] No independent claim for
dilution is asserted, either under federal or state law. If it was, it would not be
included in the section of the complaint describing the “parties.”



Secretary Brunner’s claims, nothing in paragraph 18 alleges that she “violated
Directive 2008-101.” Rather, paragraph 18 simply quotes the provision of
Directive 2008-101 mandating that a provisional ballot that lacks a name or

signature or both “shall neither [be] open[ed] nor count[ed],” to show that the

Secretary did, in fact, do an after-the-election about-face. Alleging Directive
2008-101 as a historical indicator of the Secretary’s pre-election position is simply
not a claim that she violated it.

The same is true of paragraph 27: it simply does not mention Directive
2008-101 either “explicitly” or otherwise. Rather, it expressly alleges that the

Secretary will violate the “mandatory requirements of Ohio’s voting statutes. . . .”

when called upon to break the expected tie vote of the Board of Election (which, in
fact, she did). [Rec. Entry 3, Complaint §27 (emphasis added).] Like
paragraph 18, the sole focus of paragraph 27 is state law and not Directive 2008-
101, which is not even mentioned.

Secretary Brunner’s third claim that a federal question lurks in the
Complaint fares no better. The Secretary claims that Relators *“explicitly
challenged the [District] Court’s October 27, 2008 Order,” citing “[Complaint
1132, 34].” But her “explicit challenge to the October 27, 2008 Order” is
apparently a silent one -- neither paragraphs 32 and 34, nor any other provision of

the Complaint, even mentions the October 27, 2008 Order. Nor do paragraphs 32



and 34 challenge the Order that they fail to mention. Rather, the allegations of
paragraph 32 assert that the Secretary’s interpretation of R.C. 3505.183(B)(1)(a) as
allowing a provisional ballot to be counted “even if it does not include” both the

“individual’s name and signature” “is erroneous and contrary to the express
requirements of Ohio law.” (Emphasis added.) And paragraph 34 like
paragraph 32, makes no reference, direct or otherwise, to the Order of October 27,
2008. Rather, on its face this allegation simply asserts that the two Ohio statutes
identified in the preceding two paragraphs (paragraphs 32-33) imposed the duty of
properly completing a provisional ballot on the voter and not the poll worker. Just

as in paragraph 32, it simply references, and seeks relief solely under, “Ohio’s

election laws” and “Ohio’s election statutes.” [Complaint § 34 (emphasis added).]

Secretary Brunner’s three attempts to twist the clear state law allegations of
the Complaint are but a simple acknowledgement that no federal question exists
unless the Complaint is read to say what it clearly does not allege. But since
“[f]ederal courts examine the well-pleaded allegations of the Complaint for a
federal question on its face, and ignore potential defenses,” the efforts of Secretary
Brunner to recharacterize the Complaint can be of no avail. Valinski, 197 Fed.
Appx. at 406 (emphasis added). Whatever defenses Secretary Brunner may wish
to assert under the Fourteenth Amendment, Directive 2008-101, or the Order of

October 27, 2008, they are simply not alleged on the face of the Complaint. As the



“masters of their Complaint,” id. at 406, Relators have asserted only a single state
law claim, stating unequivocally what is otherwise clear from a reading of the
Complaint: “[n]o federal law claims are asserted. ...” [Rec. Entry 3, Complaint
T1]

Under the well-pleaded complaint rule, this necessarily ends the Court’s
inquiry. This action was improperly removed.

2. Even If The District Court’s Consent Orders Were Somehow

Implicated By Relators’ State Law Claims (And They Are Not),
No Federal Question Is Presented.

But, even if the Complaint could be construed as somehow implicating the
District Court’s prior consent orders (and it cannot), the result would be no
different. Indeed, it has long been settled that federal question jurisdiction does not
exist simply because a well-pleaded state-law claim implicates or otherwise calls
into question the construction or effect of a prior judgment of a federal court.

“Even if the action were viewed as based upon a prior judgment of this
Court, it still would be of no help to the plaintiffs. The fact that a suit involves the
construction or effect of a judgment of a federal court does not, for that reason,

make it one arising under federal law.” Brooks v. Nezperce County, 394 F. Supp.

869, 875 (D. Id. 1975), citing Metcalf v. Watertown, 128 U.S. 586 (1888). In

Prairie Band v. Puckkee, 321 F.2d 767 (10th Cir. 1963), the court held:

The fact that a suit involves the construction and
effect of a judgment of a federal court or tribunal does




not, for that reason, make it one arising under the
Constitution or laws of the United States. . . . The . . .
[underlying] judgment undoubtedly has its origin in
federal law, in the sense that it was authorized and
promulgated thereunder. But the suit does not purport to
involve the construction and effect of the federal statute
which authorized the judgment or under which it was
rendered. Rather, it seeks a declaration of the rights of
the parties under a judgment, the execution of which is in
no way controlled or conditioned by the federal statute.

[Id. at 770 (emphasis added).]
This lack of jurisdiction is particularly evident where, as here: (1) the
federal judgment in question is a consent order; (2) the plaintiff was not a party to
the consent order; and (3) on the face of its well pleaded complaint, the plaintiff is

presenting purely state law claims. This Court’s decision in City of Warren v. City

of Detroit, 495 F.3d 282 (6™ Cir. 2007) is, once again, directly on point.

In that case, the plaintiff-municipality alleged contract and state statutory
claims against the defendant-municipality arising out of the defendant’s rate-
making for water services. The defendant-municipality removed the case to
federal court, contending that the plaintiff’s action necessarily presented a
substantial disputed question of federal law because the defendant-municipality
had previously entered into a consent decree with the United States Environmental
Protection Agency under the Clean Water Act that included certain requirements as

to defendant’s rate-setting for water services. 1d. at 286-87. This Court held that



the prior consent decree, even though based on federal EPA law, did not convert
plaintiff’s state law claims into a federal question:

At the outset, it is important to note that Warren is
not a party to any of the consent judgments, is not bound
by the judgments, and is entitled to its own day in court
to challenge actions taken under the judgments. . . . The
question for this Court is where such disputes may be
litigated, specifically, whether the district court had
jurisdiction pursuant to 28 U.S.C. § 1441(b) because the
instant action arises under federal law due to the EPA
case. . ..

Warren’s . . . claims are based upon contract law
and a Michigan statute that requires rates be “based on
the actual cost of service as determined under the utility
basis of rate-making.” . . .

A substantial disputed question of federal law is
not a necessary element of either of Warren’s state law
claims. .. .. Although a consent judgment is enforceable
by the court, the source of the court’s authority to require
the parties to act is the parties’ acquiescence, not rules of
law. . . . Therefore, parties who choose to resolve
litigation through settlement may not dispose of the
claims of a third party, and a fortiori may not impose
duties or obligations on a third party, without that party’s
agreement. . . . As Warren was not a party to the consent
judgments, its contractual rights remain intact. Because
a consent judgment’s force comes from agreement rather
than positive law, the judgment depends on the parties’
authority to give assent. . . . To the extent that . . .
[Michigan statute] restricts Detroit authority to set water
rates, Detroit could not consent to an inconsistent
judgment. Therefore, the consent judgments have no
impact on whether the disputed costs are reasonably
included in the water rates under the contract or are
included in the actual cost of service as determined under
the utility basis of rate-making under the Michigan

10



statute, and Warren’s claims do not raise a question of
federal law.

[1d. at 286-87 (emphasis added).]*

See also Illinois v. Tarkowski, 2006 WL 18916, *2 (N.D. Ill. Jan. 3, 2006)
(“[a] claim made under state law does not present a federal question simply
because the opposing party contends that the claim somehow impacts or

undermines an earlier federal ruling”) (ADD-1).°

4 EBI-Detroit, Inc. v. City of Detroit, Inc., 279 Fed. Appx. 340 (6" Cir. May
22, 2008), which addressed a party’s express claims against the defendant for
abuse of his discretion as a court-appointed special master pursuant to a consent
order, does not impact the settled rule, as reflected in City of Warren, that a well-
pleaded state law claim that implicates or otherwise requires construction of a
federal consent order does not raise a federal question.

° Accord: Local No. 93, Int’l Ass’n of Firefighters, AFL-CIO C.L.C. v. City
of Cleveland, 478 U.S. 501, 522 (1986) (“Indeed, it is the parties’ agreement that
serves as the source of the court's authority to enter any judgment at all. ... More
importantly, it is the agreement of the parties, rather than the force of the law upon
which the complaint was originally based, that creates the obligations embodied in
a consent decree.”) (emphasis added); Martin v. Wilks, 490 U.S. 755, 762 (1989),
superseded by statute on other grounds, 42 U.S.C. § 2000e-2(n) (“A judgment or
decree among parties to a lawsuit resolves issues as among them, but it does not
conclude the rights of strangers to those proceedings.”).

11



Secretary Brunner’s unsupported assertion that the state-law claims asserted
in Relators’ well-pleaded Complaint necessarily implicate and/or require
construction of the District Court’s prior consent orders is, thus, irrelevant to
federal jurisdiction in this case. Even assuming arguendo that the state court
would be required to construe and/or consider the impact of the District Court’s
consent orders in addressing Relators’ state statutory claims, no federal question
arises therefrom.

3. The “Rule Of Unanimity” Bars Removal.

Apart from these substantive deficiencies, the notice of removal also was
procedurally defective inasmuch as Secretary Brunner failed to satisfy the rule of
unanimity. And it is clear that none of the three exceptions she invokes to
circumvent this settled rule apply here.

a. The Board, Which Is The Ultimate Decision-Making Body,
Is Not Merely A “Nominal” Party.

Secretary Brunner concedes that Relators sought injunctive relief against the
Board, and it is likewise undisputed that Relators sought substantive relief against
the Board compelling compliance with the General Assembly’s legislative mandate
for the consideration and counting of provisional ballot applications. [Rec. Entry
3, Complaint pp. 15-16.] Nevertheless, Secretary Brunner declares that the Board
Is somehow a nominal party, and then cites Rule 17(a) of the Federal Rules of

Civil Procedure and a number of cases for the proposition that an action must be

12



prosecuted in the name of the real party in interest. That may be true, but Rule
17(a) does not apply to defendants, or in this case, respondents. Rather, it sets
forth the rule for identifying the correct “plaintiff.” The remaining subsections of
Rule 17 likewise do not afford Secretary Brunner any relief. They address such
items as business entities’ capacity to sue; who may proceed on behalf of a minor
or incompetent person; and the manner of suing a public official. Quite frankly,
the significance of Rule 17 or the related case citations is lost upon Relators
inasmuch as it is undisputed that the instant Relators are proper parties for
prosecuting this action.

So let’s be clear. For purposes of the rule of unanimity, the issue is not
whether a party is the “real party” in interest under Rule 17, but whether a
defendant is either a party or merely a “nominal” party. In this regard, we
emphasize that a litigant cannot declare, as Secretary Brunner would have this
Court do, that there is a sliding scale of importance among parties and, thus, for
example, supposedly less “important” parties can be casually cast into a “nominal”
category to avoid the unanimity rule. A litigant’s party status is yes or no, black or
white, not gray.

So what is a “nominal” party or defendant?” According to Black’s Law

Dictionary:

A person who is joined as defendant in an action, not
because he is immediately liable in damages or because

13



any specific relief is demanded as against him, but
because his connection with the subject-matter is such
that the plaintiff’s action would be defective, under the
technical rules of practice, if he were not joined.

[(Emphasis added).]

See Barcena v. State of Ill., Dept. of Ins., 1992 WL 186068, at *2 (N.D. Ill. July

27, 1992) (according to Black's Law Dictionary, 946 (5th ed. 1979), a nominal
defendant is *... a person who is joined as defendant in an action, not because he is
immediately liable in damages or because any specific relief is demanded as

against him ...”) (ADD-4); Saxe, Bacon & Bolan, P.C. v. Martindale-Hubbell, Inc.,

521 F. Supp. 1046, 1048 (S.D.N.Y. 1981) ("A party to an action is nominal or
formal if no cause of action or claim for relief is or could be stated against him or
on his behalf, as the case may be.").

Here, “specific relief was demanded against” the Board, and thus by
definition, the Board was not merely a “nominal” party.

b.  The Board Entered An Appearance In The Supreme Court
Action, Thus Actual Service Of Process Was Unnecessary.

The Secretary of State would next have this Court fashion a new “forum-
shopping” exception to the rule of unanimity that would, in many cases, swallow
the rule in its entirety. According to Secretary Brunner, in an action involving two
defendants, the first defendant can circumvent the rule of unanimity by simply

filing a notice of removal before the second defendant is served with process, even

14



where the first defendant has the ability to contact the other and indeed knows the
identity of that defendant’s legal counsel; even though the second defendant’s legal
counsel entered a notice of appearance; and even where neither party has received
service of process.

That is, of course, what occurred here: the Secretary of State raced to file a
notice of removal, literally within twenty-four hours of the initiation of the
litigation before the Supreme Court. She did so with complete indifference as to
the consent of, let alone consultation with, the Board.” We submit that this Court’s

precedent may not be so easily circumvented. See, e.g., Harper v. Auto Alliance

Intern., Inc., 392 F.3d 195, 201 (6™ Cir. 2004) (notice of removal is ineffective

unless all defendants have been properly joined in the notice).

Of course, no such exception exists, nor does the case law support such a
notion. The two cases cited by Secretary Brunner as permitting a single defendant
to effectuate a removal in a multi-defendant case have done so where the other

defendants did not exist or their whereabouts were unknown. See Kralj v. Byers,

Case No. 4:06 CV 0368, 2006 U.S. Dist. LEXIS 16404 (N.D. Ohio April 5, 2006)

(holding that co-defendant's consent not required for removal because he was not

! Secretary Brunner speculates as to the exact time the Board’s counsel’s

Notice of Appearance was filed on November 14. Such speculation is insincere as
the certificate of service reflects that it was served, via facsimile, the day before,
November 13. [Rec. Entry 12, Motion to Remand, Exhibit A (notice of appearance
in Ohio Supreme Court).]

15



served with amended complaint upon which removal was based, and noting that
co-defendants "exhausted all reasonable efforts to obtain his consent” to no avail

because his whereabouts were unknown); Hicks v. Emery Worldwide, Inc., 254 F.

Supp. 2d 968, 975 (S.D. Ohio 2003) (holding consent for removal not required of
co-defendant that was a nonexistent entity).

This is not the case here and we submit the Court should reject Secretary
Brunner’s request for not just a new exception, but an exception that would
swallow the rule in its entirety by allowing a single defendant to unilaterally dictate
the removal of an action to federal court where it can file a notice of removal prior
to service of process on the other defendants.

C. No Basis For Realignment Of The Parties Existed.

At bottom, the fact that a defendant shares the plaintiff’s “desire to return to

state court jurisdiction” does not justify realignment. Folts v. City of Richmond,

480 F. Supp. 621, 624 (E.D. Va. 1979). But that is the import of the District
Court’s decision.

Perhaps this question of realignment is ultimately best answered by a
rhetorical question: What is the claim by the Board against Secretary Brunner?
The answer, of course, is none. What then is the claim by Relators, first, against
the Board and, second, against Secretary Brunner? It is the same as to both:

injunctive and substantive relief. [Rec. Entry 3, Complaint pp. 15-16.] The fact

16



that the Board’s counsel or one of its employees, but not the Board itself, disagrees
with Secretary of Brunner is hardly grounds for realigning the Board with the
parties that sued it, especially given that, as Secretary Brunner now claims, her
“tie-breaking authority” is dispositive of the Board’s position. The
unreasonableness of the Secretary’s position is magnified by the posing of another
rhetorical question: What if Relators had simply sued the Board but not Secretary
Brunner, would there still be a basis for realignment? The answer is obviously no.
Thus, irrespective of the fervor of her arguments, no one can deny—not
even Secretary Brunner—that there is, at the very least, “some adverse interest”
between Relators and the Board. This is all that is required to render realignment
improper, especially where it was specifically done to circumvent the rule of

unanimity. See, e.g., Arnold v. Drake, 1993 WL 255140 (E.D. La. June 18, 1993)

(Merit Brief, ADD-37.)
In sum, the notice of removal was both substantively and procedurally
defective.

B.  Secretary Brunner Is Not Authorized To Rewrite The Plain Language
Of Section 3505.183 Of The Ohio Revised Code.

The plain and unambiguous language of Section 3505.183(B)(1) makes clear
that, except where a voter expressly declines to execute an affirmation, a

provisional ballot shall not be counted where the required affirmation does not
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include both the provisional voter’s name and signature.® No provision is made for
poll worker error in this mandatory provision.’

This result attains from a simple reading of the statute and the application of
its plain and unambiguous language. Indeed, no less than four basic propositions
of statutory construction compel this result. [Merit Brief, at 29-41.]

1. Secretary Brunner’s Asserted Defense That The District Court’s

Consent Orders Can Override The Plain And Unambiguous
Language Of Section 3505.183 Is Simply Contrary To Law.

Nonetheless, Secretary Brunner ignores these basic rules of statutory

construction and seeks to assert as a defense to Relators’ claim for mandamus

8 Secretary Brunner is correct that the Complaint challenges affirmation forms

that lacked both signature and printed names but is wrong in asserting that the
issue as to ballots with dual defects is “resolved” and “not part of this appeal.”
[Brief, at 9.] Either defect or both defects in the written affirmation makes the
ballot “[in]eligible to be counted” under the mandatory provisions of R.C.
3505.183(B)(1)(1).

? Secretary Brunner concedes that if a provisional voter “declines” to sign the

affirmation for religious reasons or otherwise, “the election official is required to
note that fact on the affirmation form. R.C. 3505.181(B)(6).” (Brief, at 36).]
Here, there is no evidence that any of the disputed provisional ballots involve an
affirmative declination by the voter to sign. Rather, the provisional ballots at issue
here are simply defective; that is why Secretary Brunner attempts to compare a
decision by a voter to “decline” to execute the affirmation with a “refusal” to do
so. [Brief, at 36.] If the voter fails or refuses to sign the affirmation but does not
“decline” to so as indicated by the poll worker’s notation on the ballot envelope,
R.C. 3505.183(B)(1) expressly states the ballot cannot be counted. As such,
Secretary Brunner is wrong in suggesting that ballots without signatures are the
functional equivalent to ballots on which the provisional voter’s declination is
noted.
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relief' that the District Court’s consent orders (which simply memorialized the
private agreement of the parties to that particular case) can overwrite this
mandatory, statutory language. She is simply wrong.

This Court has previously made this clear. A “consent judgment” entered

into by a state entity or subdivision “lack[s] the power to supersede ... [a state]

statute.” City of Warren v. City of Detroit, 495 F.3d 282, 287 (6th Cir. 2007). In

other words, a state entity or subdivision may not consent to a judgment that is

inconsistent with its statutory obligations. Thus, in City of Warren, this Court

held: “To the extent that Mich. Comp. Laws § 123.141(2) restricts Detroit’s

authority to set water rates, Detroit could not consent to an inconsistent judgment.”

Id. (emphasis added). That is, Secretary Brunner was, and remains, without
authority to voluntarily consent to any agreement that is inconsistent with the
provisional ballot counting requirements established by the General Assembly.

The Sixth Circuit’s view on this is hardly unique. As the Seventh Circuit

stated in Perkins v. City of Chicago Heights, 47 F.3d 212, 216 (7th Cir. 1995),

“[wi]hile parties can settle their litigation with consent decrees, they cannot agree

to “‘disregard valid state laws....”” Perkins v. City of Chicago Heights, 47 F.3d

10 Under the well pleaded complaint rule, the Secretary’s defenses related to

the District Court’s consent orders that, as here, are not set forth as claims in the
complaint cannot be the basis of removal. Valinski, 197 Fed. Appx. At 406
(federal courts are to “ignore potential defenses” not set forth on the face of the
well pleaded complaint).
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212, 216 (7th Cir. 1995) (emphasis in original) (quoting People Who Care v.

Rockford Bd. of Ed. Sch. Dist. No. 205, 961 F.2d 1335, 1337 (7th Cir. 1992)

(emphasis added)). In Perkins, the court held a proposed consent decree involving
the City of Chicago Heights invalid where the parties’ proposed agreement would
have contradicted an Illinois statute. Id. at 215. In so holding, the court
recognized that parties “cannot consent to do something that they lack the power to
do individually”, including the modification of state statutory requirements. Id. at
216. Specifically, the court noted:

[S]Jome rules of law are designed to limit the authority of

public officeholders .... They may chafe at these

restraints and seek to evade them, but they may not do so

by agreeing to do something state law forbids.

[1d. at 216.]"

Likewise, in Kasper v. Bd. of Election Comm’rs. of the City of Chicago, 814

F.2d 332 (7th Cir. 1987), the parties filed a proposed consent decree that would
have made several changes to the statutory scheme for canvassing invalid voter

registrations. The district court rejected the consent decree and the Seventh Circuit

- Perkins recognized a limited exception to the general rule, in noting that a

federal court may enter a consent order that conflicts with a state statute only
“upon properly supported findings that such a remedy is necessary to rectify a
violation of federal law.” Perkins, 47 F.3d at 216 (emphasis in original). No such
findings are found in the consent orders upon which Secretary Brunner wishes to
base her defense. Rather, both the District Court’s October 24, 2008 and October
27, 2008 consent orders state only that they are issued per “agreement” of the
parties. [Rec. Entry 2, Exhs. A & B to Notice of Removal.]
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affirmed the denial, explaining that the consent decree would require the Board of
Election Commissioners to violate state law:

When it is the parties’ agreement that serves as the
source of the court’s authority to enter any judgment at
all, the court may not readily approve a decree that
contemplates a violation of law. The Board may not
“consent” to a higher budget or a new organic statute. Its
Commissioners could not consent to be free of the threat
of removal by the circuit court; it is equally outside the
power of the Board to agree to violate state law in other
ways. Because a consent decree’s force comes from an
agreement rather than positive law, the decree depends
on the parties’ authority to give assent. . . . A consent
decree is not a method by which state agencies may
liberate themselves from the statutes enacted by the
legislature that created them.

[Id. at 341-42 (emphasis added) (citations
omitted).]

See also Cleveland County Ass’n for Gov’t by the People v. Cleveland

County Bd. of Comm’rs., 142 F.3d 468, 476 (D.C. Cir. 1998) (“Read on its face,

state law denies the Board the authority unilaterally to alter its structure and

manner of election simply by agreeing to do so.”) (emphasis added).

Simply put, the private settlements struck by Secretary Brunner on the eve of
the election and memorialized in consent orders do not trump the mandatory
prohibitions imposed on the Secretary of State by the Ohio General Assembly.
Nor do they afford Secretary Brunner the means she seeks to rewrite the statutes,

as she would now, in the middle of the counting of ballots, purportedly on the basis
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of complying with consent orders. She simply has no authority to agree to any
consent order that requires action directly contrary to the mandatory dictates of
Section 3505.183(B)(1)(a). To the degree she has done so, her consent is illegal

and void. 15 O Jur. 3d Civil Servants § 378 (“A failure to follow a mandatory

provision [such as that in R.C. 3505.183(B)(1)(a)] renders [Secretary Brunner’s]
act to which it relates illegal and void.”]

2. The Plain, Mandatory Language Of Section 3505.183 Reveals
That Relators Are Entitled To Mandamus Relief.

“[T]he judiciary’s job is to enforce the law Congress
enacted, not to write a different one that judges think
superior.”

[Rittenhouse v. Eisen, 404 F.3d 395, 397 (6" Cir.
2005) (emphasis added).]

It is not the province of a court to rewrite a plain and unambiguous statute.
Nor is it the province the Secretary of State to do so. Rather, as the Ohio Supreme
Court has recognized, a court’s task is simply to “apply the statute as written.”

State v. Lowe, 112 Ohio St. 3d 507, 509 (2007).

Secretary Brunner dedicates five pages of her brief trying to explain how she
would like Section 3505.183(B) of the Ohio Revised Code to read, and why she
would prefer to avoid a “technical” reading of the statute’s plain, unambiguous and
mandatory language. She then spends an additional two pages attempting to

establish her “discretion” to unilaterally determine that, when the Ohio General
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Assembly chose the word “shall,” it didn’t actually mean it. Along the way, she
makes a calculated effort to avoid any discussion of the four propositions of
statutory construction cited in Relators’ Brief. These are rules of construction that,
once applied to Section 3505.183(B), compel relief in favor of Relators.

But the Ohio General Assembly was careful not to leave the interpretation of
this important election statute, which specifically relates to the evaluation and
counting of provisional ballots, up to the discretion of an elected official. For good
reason, as evidenced by the facts underlying this case. No election official should
be permitted to “change” the rules for counting provisional ballots after the votes
are cast.

Rather, the General Assembly, using terms that the Ohio Supreme Court has
expressly recognized as “mandatory,” established a clear demarcation that instructs
Ohio boards of elections, free of the influence of political partisanship, as to their

specific duties in evaluating and counting provisional ballots. See, e.q., State ex

rel. Myles, et al. v. Brunner, 2008-Ohio-5097, { 18 (2008) (“shall contain” in

election statute indicates mandatory requirement that must be strictly applied).*

12 Secretary Brunner misstates the record when she asserts that “apparently,

some voters signed their names in cursive in the blanks for ‘name’ and printed
their names on the signature line.” [Brief, at 40.] No evidence exists to support
this claim; rather, the issue is whether a name or signature on the provisional ballot
envelope that is not set forth where it belongs (that is, as part of the statutorily
required affirmation) is sufficient under Section 3505.183(B)(1)(a). Such random
identification outside the affirmation simply fails to meet the statutes’ mandate that
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The General Assembly made the test simple, having set forth specific objective
requirements, including, both the voter’s printed name and signature. This makes
the end result simple to determine. A ballot satisfying the statutorily-prescribed
objective requirements will be counted. If the ballot does not, it will not be
counted. It is black or white. The gray area and uncertainty has been eliminated.
Also eliminated was an elected official’s discretion to rewrite or “interpret”
the statute to accomplish a particular result. The clear, mandatory language in
Section 3505.183 leaves no room for interpretation, and Secretary Brunner, in her

attempt to re-write this plain language is due no deference. See, e.g., State ex rel.

Stokes v. Brunner, 2008-0Ohio-5392, { 29 (Oct. 16, 2008) (“[W]e need not defer to
the secretary of state’s interpretation because it ... fails to apply the plain
language” of the statute.) Section 3505.183(B)(1) unequivocally instructs boards
of election that, except where a voter declines to execute an affirmation, a
provisional ballot shall not be counted unless the provisional ballot affirmation
contains both the voter’s name and signature. Contrary to the assertions of
Secretary Brunner, this requirement is neither a technicality nor a hyper-technical
requirement. Rather, it is the law of Ohio that the people, through their General

Assembly, have imposed as a mandatory obligation.

the voter’s “name and signatures” “shall be included in the written affirmation in
order for the provisional ballot to be eligible to be counted.”
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Under 42 U.S.C. § 15482(a)(4), this determination is expressly reserved to
the Ohio General Assembly. It is not the province of the courts or Secretary
Brunner to rewrite Section 3505.183’s unambiguous, mandatory language simply
because they disagree with the statutory mandate.**

CONCLUSION

For all of the reasons set forth herein and Relators’ Merit Brief, the District
Court lacked jurisdiction, and this Court should vacate all orders issued by the
District Court, and remand this case (a) directly to the Ohio Supreme Court, or (b)
to the District Court with instructions that the District Court then immediately
remand this case to the Ohio Supreme Court.

In the alternative, should the Court find jurisdiction present, it should reverse
the District Court’s order granting Secretary Brunner’s motion for summary
judgment, and order the District Court to grant Relators’ motion for summary

judgment as to all claims. The Court should further issue a writ of mandamus or

13 The amici in support of the Secretary offer an assortment of additional

arguments not relied upon by the District Court. Each of these arguments is
similar in one significant respect: the lack of any case law to support the argument
advanced. Instead, the amici interject a series of issues and offer a conclusion, but
precious little analysis is provided. Thus, for example, Section 1971 of the Voting
Rights Act of 1964 was somehow violated, even though the Sixth Circuit has held
that no private cause of action exists. McKay v. Thompson, 226 F.3d 752 (6" Cir.
2000). Similarly, Equal Protection claims are generally advanced, notwithstanding
the District Court’s conclusion that the constitutionality of Section 3505.183 was
not at issue. Suffice it to say, given the time constraints flowing from the
expeditious treatment of this appeal, Relators will not guess as to the basis for the
conjecture of these amici or manufacture and then address straw arguments.
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such other relief: (1) compelling Ohio Secretary of State Jennifer Brunner to
correct her office’s erroneous instruction to the Franklin County Board of
Elections, based on an erroneous interpretation of Section 3505.183(B)(1)(a) of the
Ohio Revised Code, and compelling her to advise the county boards of elections
that any Provisional Ballot Application cast in the November 4, 2008 election must
include both the voter’s name and signature in the statutorily required affirmation
and if it does not, it is not eligible to be counted; and (2) compelling the Secretary
of State and the Franklin County Board of Election to reject any Provisional Ballot
Applications as not eligible to be counted if the Application does not include both
the name and signature of the voter on the provisional voter affirmation required

by Section 3505.183(B)(1)(a).

RESPECTFULLY SUBMITTED this 25th day of November, 2008.

/s/ John W. Zeiger
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