EGOPY

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIVIL DIVISION

CHRISTINE JENNINGS, a nominee of the
Democratic Party for Representative in Congress
from the State of Florida’s Thirteenth Congressional

District, CASE NO. 2006 CA 2973

Plaintiff,

V.

ELECTION CANVASSING COMMISSION
OF THE STATE OF FLORIDA, et. al.,

Defendants.

ELLEN FEDDER, et. al.,

CASE NO.2006 CA 2996
Plaintiffs, (Consolidated)

V.

TOM GALLAGHER, et. al,,

Defendants.

RESPONSE OF VOTER PLAINTIFFS TO PLAINTIFF CHRISTINE JENNINGS’S

MOTION TO STAY PROCEEDINGS

Plaintiff Christine Jennings (“Jennings”) has moved to stay proceedings in her case
contesting the November 2006 Congressional election. Plaintiffs’ Ellen Fedder, et al.

(collectively, “Voter Plaintiffs”) case contesting that same election has been consolidated before
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this court with Jennings’s case. To the extent that a stay in Jennings’s case would necessitate a
stay in Voter Plaintiffs’ consolidated case, Voter Plaintiffs oppose such a stay.

First, it must be noted that not one party in the Voter Plaintiffs’ case (Fedder, et al. v.
Gallagher, et al., Case No. 2006 CA 002996) has requested a stay, and indeed, all oppose such a
stay. If a stay in Plaintiff Jennings’s case is to be granted, it would be appropriate to de-
consolidate the cases, and permit Voter Plaintiffs’ case to proceed, as all parties to that case
desire. Should this Court determine that severance is proper, then the Voter Plaintiffs
respectfully suggest that referral to the judge originally assigned to their case would be
appropriate.

The Voter Plaintiffs’ case is not the same as Jennings’s case and should not be carried
with it carte blanche. Voter Plaintiffs are not party to Jennings’ election contest in Congress. In
fact, the Federal Contested Elections Act differs from Florida law in that it only provides for
proceedings brought by unsuccessful candidates, not disenfranchised voters. 2 U.S.C. §§381 er
seq. The Voter Plaintiffs’ case retained its independent status even after consolidation with
Jennings’s case. See, e.g., Wagner v. Nova Univ., Inc., 397 So. 2d 375, 377 (Fla. 4" DCA 1981).
In Wagner, the court held that each suit in consolidated proceedings retains its independent status
and that the trial court cannot take action with respect to one case that would prejudice the ri ghts
of the parties in the other. /d. The appeals court reversed a trial court’s ruling transferring
venue of both cases, when the transfer would prejudice the interests of a party to one of the
cases. /d. It remanded and ordered the trial court to consider whether severance of the cases was
proper. /d. Similarly, as no parties to Voter Plaintiffs’ case have requested a stay, and since
such a stay would prejudice all parties’ interests in that case, and since this court is the sole

venue available to Voter Plaintiffs, no stay in that case should be granted.



Even if this Court were to grant Jennings’s motion, it should not allow that grant to cause
any delay in the Voter Plaintiffs’ case. Because stays of proceedings frustrate public policy
favoring prompt resolution of cases, they are the exception rather than the rule under Florida law.
This 1s particularly so when, as here, the Voter Plaintiffs have an express statutory right to
expedited treatment. § 102.168(7), Fla. Stat. The case of Neale v. Aycock, 340 So. 2d 535 (Fla.
1" DCA 1977), is instructive. In Neale, the trial court granted a stay of proceedings until a
related dispute in another forum was concluded. 7d. at 536. The First District Court of Appeal
reversed, finding an abuse of discretion. 7d. The appeals court noted that when a party to the
stayed action is not party to the now-dominant action, and cannot protect itself or pursue its
interests in the other proceeding, “[i]t is manifestly unjust to require appellant to await the whims
and delays” caused by the stay. 7d.

The same is true here. The Voter Plaintiffs are not party to Jennings’ election contest in
Congress. Therefore, even if this Court were to stay the Jennings contest, that stay should in no
way be allowed to interfere with the prompt resolution of the Voter Plaintiffs’ independent
contest.

Further, many of the defendants assert the state’s strong interest in seeing that proper
deference is paid to the rule of law as interpreted by the state courts. While it may be arguable
the degree to which Congress will pay any deference to the judgment of the state’s courts,' one
thing that is not arguable is that Congress will only take final judgments of the state courts into
account. However, we are not yet at the final judgment stage in these cases. This was one of the
main reasons that Congress acted to begin its own investigation into the 18,000 disappeared

votes in Sarasota County.

" And we agree that the state has a legitimate interest in seeing that its final judgments are considered by Congress.



Indeed, Congress has made clear that they intend not only to investigate the loss of votes
fully, but also to independently examine the source code, software, and voting machines at the
center of the disenfranchisement. Contrary to the assertions of some defendants, the
Congressional Task Force charged with the Florida-13 election contest voted at its public
meeting to assign the nonpartisan Government Accountability Office (“GAO”) the responsibility
of conducting an independent investigation, including examination of the reliability of the
machines and code. Indeed, the Task Force unanimously voted to require GAQO to submit
“testing protocols™ to the Task Force for approval.? Additionally, at least one member of the
majority on the Task Force, Rep. Zoe Lofgren (D-CA), indicated that she expected that the
investigation by GAO could be completed within 45 days.

While Congress intends to move forward to obtain an independent review -- one not
conducted solely by one of the parties in these cases — of the voting machines and software,” the
Voter Plaintiffs agree with the defendants that the state has a strong interest in seeing its election
contest laws applied by its courts. The Voter Plaintiffs again state their hope that a full,
independent examination of the voting machines and software be ordered conducted under

oversight of this court, as expeditiously as possible, so that Congress may give due deference to

this court’s findings.

? While it appears a transcript of the meeting is still not available, the press release issued by the House Committee
on House Administration is located here --
http://cha.house.gov/index.php?option=com_content&task=view&id=196&Itemid=40. The release states in
relevant part: .
[TThe Government Accountability Office ... shall be requested to design and propose testing protocols to
determine the reliability of the equipment used in the FL-13 election, taking into account recommendations
by the contestant and contestee. The Task Force shall approve any testing protocols prior to execution by
the GAO.
> The Chair of the Task Force, Rep. Charlie Gonzalez (D-TX), a former judge himself, indicated at the meeting that

such an examination solely by one party does not satisfy the traditional notions of fairness that one expects from our
adversarial litigation system.




For the above-stated reasons, Voter Plaintiffs respectfully oppose the motion to stay the

consolidated cases, and in the alternative, support severing the cases to permit Voter Plaintiffs’

case to proceed with all due diligence.

Respectfully submitted,

Regmald J. Mitchell, Esq.

Florida Bar No.0621293

PEOPLE FOR THE AMERICAN WAY
FOUNDATION

1550 Melvin Street

Tallahassee, FL 32301

Telephone: (850) 877-0307 ‘//P\;
Facsimile: (850) 402-1999/
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R¢dinald J. Mitche\}/.l//isqf*’
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COUNSEL FOR VOTER PLAINTIFFS

John C. Bonifaz, Esq.

(Pro hac vice application Pending)
VOTER ACTION

9 Revere Street

Boston, MA 02130

Telephone: (617) 529-4611
Facsimile: (617) 522-1140 (fax)

Matthew J. Zimmerman

(Admitted Pro Hac Vice)

ELECTRONIC FRONTIER FOUNDATION
454 Shotwell Street

San Francisco, California 94110

Telephone: (415) 436-9333 x127

Facsimile: (415) 436-9993



Muslima Lewis

Florida Bar No.: 0158305

Randall C. Marshall

Florida Bar No.: 181765

Aziza Naa-Kaa Botchway

Florida Bar No.: 017803

ACLU FOUNDATION OF FLORIDA, INC.
4500 Biscayne Boulevard, Suite 340
Miami, FL 33137-3227

Telephone: (786) 273-2729
Facsimile: (786) 363-1448

Reginald J. Mitchell

Florida Bar No.0621293

PEOPLE FOR THE AMERICAN WAY
FOUNDATION

1550 Melvin Street

Tallahassee, FL 32301

Telephone: (850) 877-0307

Facsimile: (850) 402-1999

Rebecca Harrison Steele

Florida Bar No.: 067326

Zeina N. Salam

Florida Bar No.: 653632

ACLU FOUNDATION OF FLORIDA, INC.
West Central Florida Office

P.O. Box 18245

Tampa, FL 33679-8245

Telephone: (813) 254-0925

Facsimile: (813) 254-0926

Judith E. Schaeffer

David J. Becker

(Admitted Pro Hac Vice)

PEOPLE FOR THE AMERICAN WAY
FOUNDATION

2000 M Street N.W. #400

Washington, D.C. 20036

Telephone: (202) 467-4999

Facsimile: (202) 293-2672

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above has been furnished by e-mail

and U.S. Mail on this 21* day of May 2007 to the following:

Kendall Coffey, Esq.

Florida Bar No.: 259861

Coffey & Wright, LLP

2665 South Bayshore Dr.

PH-2, Grand Bay Plaza

Miami, FL 33133

Telephone: (305) 857-9797

Facsimile: (305) 859-9919

Attorney for Plaintiff Candidate Christine
Jennings

Ron Labasky, Esq.

Florida Bar No.: 206326
Young Van Assenderp, P.A.
225 South Adams Street
Suite 200

Tallahassee, F1. 32301-1700
Telephone: (850) 222-7206
Facsimile: (850) 561-6834

Attorney for Defendants Supervisor of Elections

Kathy Dent and Judge Phyllis Galen



Sam Hirsch, Esq.

Jessie Amunson, Esq.
Donald E. Vernlli, Esq.
(Admitted Pro Hac Vice)
Jenner & Block, LLC

601 Thirteenth Street, NW
Suite 1200 South
Washington, DC 20005
Telephone: (202) 639-6000
Facsimile: (202) 661-4900
Attorneys for Plaintiff Candidate Christine
Jennings

Mark Herron, Esq.

Florida Bar No.: 199737

Messer, Caparello & Self, P.A.

2618 Centennial Place

Tallahassee, Florida 32308

Telephone: (850) 222-0720

Facsimile: (850) 558-0659

Attorney for Plaintiff Candidate Christine
Jennings

Richard T. Donelan, Jr., Esq.

Florida Bar No.: 198714

Chief Counsel

Department of Financial Services

200 East Gaines Street

Tallahassee, FL 32399-4727

Telephone: (850) 413-3010

Facsimile: (850) 413-3029

Attorney for Defendant Tom Gallagher, Chief
Financial Officer

Glenn Thomas Burhans Jr., Esq.
Florida Bar No.: 605867
Hayden R. Dempsey, Esq.
Florida Bar No.: 0014435
Greenberg Traurig, P.A.

101 East College Avenue
Tallahassee, FL 32301
Telephone: (850) 222-6891
Facsimile: (850) 681-0207
Attorneys for Defendant Candidate Vern
Buchanan

Pete Antonacci, Esq.

Florida Bar No.: 280690

Allen C. Winsor, Esq.

Florida Bar No.: 16295

Gray Robinson, P.A.

300 South Bronough Street

Suite 600

Tallahassee, FL 32301

Telephone: (850) 577-9090

Facsimile: (850) 577-3311

Attorneys for Defendants, Governor Jeb Bush,
Secretary of State Sue M. Cobb and State
Senator Daniel Webster

Stephen Demarsh, Esq.

Florida Bar No.: 335649

Frederick J. Elbrecht, Esq.

Florida Bar No.: 314609

Office of the County Attorney

1660 Ringling Boulevard, Second Floor
Sarasota, F1. 34236-6870

Telephone: (941) 861-7272

Facsimile: (941) 861-7267

Attorneys for Defendant County Commissioner
Paul Mercier



Harry O. Thomas, Esq.

Florida Bar No.: 195097

Radey Thomas Yon & Clark, P.A.
Post Office Box 10967
Tallahassee, Florida 32302

301 S. Bronough Street, Suite 200
Tallahassee, FL. 32301-1722
Telephone: (850) 425-6654
Facsimile: (850) 425-6694
Attorney for Defendant Election Systems &
Software, Inc.

Miguel A. DeGrandy, Esq.

Florida Bar No.: 332331

Miguel DeGrandy P.A.

800 S. Douglass Road, Suite 850

Coral Gables, FL 33134-2088

Telephone: (305) 444-7737

Facsimile: (305) 374-8743

Attorney for Defendant Election Systems &

Software, Inc.
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Regfffald J. Mltchél




