IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIVIL DIVISION

CHRISTINE JENNINGS, nominee of the
Democratic Party for Representative in
Congress from the State of Florida’s
Thirteenth Congressional District,

Plaintiff, CASE NO. 2006-CA-2973
Consolidated with Case No. 2006-CA-2996

VS.

ELECTIONS CANVASSING COMMISSION
OF THE STATE OF FLORIDA, consisting of
Governor Jeb Bush, Chief Financial Officer

Tom Gallagher and State Senator Danicl Webster,
et al.,

Defendants.
/

DEFENDANT ELECTION SYSTEMS & SOFTWARE, INC’S RESPONSE TO
PLAINTIFF JENNINGS’ MOTION TO STAY PROCEEDINGS

Defendant Election Systems & Software, Inc. (“ES&S™) opposes the request by Plaintiff
Christine Jennings (“Plaintiff Jennings™) for an indefinite stay of this state election contest in
deference to a later-filed federal election contest. In effect, Plaintiff Jennings is arguing that this
Court lacks jurisdiction over this disputed election given the fact that the United States House of
Representatives has initiated an investigation into the same election and will ultimately decide
the election winner. However, if this Court lacks jurisdiction, or if the state election dispute is
now moot because the House of Representatives has started an inquiry, then the appropriate
remedy would be to dismiss rather than to stay the state election contest.

Alternatively, if the Court deems a stay to be appropriate, then the stay should not be

open-ended or-indefinite, as it would be if it were tied to an incipient congressional investigation




which as yet has no clear timetable or scope. In this regard, ES&S would not object to a stay of
the trial court proceeding which remains in effect until the First District Court of Appeal has
ruled on Plaintiff Jennings’ petition for certiorari, which the parties have now fully briefed.
Indeed, regardless of what is happening in the federal election contest, it makes little sense to
continue discovery in the trial court proceeding until the appellate court has resolved the parties’
dispute as to the permissible scope of discovery. However, once this discovery matter has been
resolved, the trial court will be in a better position to evaluate the need to proceed to a final
disposition of the state contest, as it will be able to take into account the appellate court’s ruling,
the progress of the federal investigation, as well as other facts and circumstances that exist at that
time.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent by
electronic transmission and U.S. Mail on this 16th day of May, 2007, to all counsel of record on
the attached mailing list.
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Y O. THOMAS (Florida Bar #195097)
IE FREY L. FREHN (Florida Bar #817562)
301 S. Bronough Street, Suite 200
Tallahassee, Florida 32301-1722
(850) 425-6654 -- (850) 425-6694-Facsimile

Miguel A. De Grandy (Florida Bar #332331)
Migue] De Grandy P.A.

800 S. Douglas Road, Suite 850

Coral Gables, Florida 33134-2088

(305) 444-7737 -- (305) 443-2616-Facsimile

COUNSEL FOR DEFENDANT
ELECTION SYSTEMS & SOFTWARE, INC.



MAILING LIST

Kendall Coffey

Coffey Burlington

2699 S. Bayshore Drive. PH-1

Miami, FL 33133

Telephone: (305) 858-2900

Facsimile: (305) 858-5261

E-mail: keoffey@coffeyburlington.com

Mark Herron

Messer, Caparello & Self, P.A.
2618 Centennial Place
Tallahassee, FI. 32308
Telephone: (850) 222-0720
Facsimile: (850) 558-0659
E-mail: mherron@lawfla.com

Donald B. Verrilli, Jr.
Sam Hirsch

Jessica Ring Amunson
Jenner & Block, LLP
601 13™ Street, NW

‘Suite 1200 South

Washington, DC 20005
Telephone: (202) 639-6000
Facsimile: (202) 639-6066
E-mail: dvemilli@jenner.com
shirsch@)jenner.com
jamunson(@jenner.com

Attorneys for Plaintiff/Pefitioner Jennings

Frederick J. Elbrecht

Deputy County Attorney

Sarasota County Attorney’s Office
1660 Ringling Blvd., 2™ Floor
Sarasota, Florida 34236-6870
Telephone: (941) 861-7272
Facsimile: (941) 861-7267
E-mail: relbrecht@scgov.net

Attorneys for Defendant, Sarasota County
Canvassing Board

Peter Antonacci

Allen C. Winsor

Gray Robinson, P.A.

P.O. Box 11189 (32302)

301 S. Bronough St., Ste. 600

Tallahassee, FL 32301

Telephone: (850) 577-9090

Facsimilie: (850) 577-3311

E-mail: pva@gray-robinson.com
awinsor@gray-robinson.com

Attorneys for State Defendants

Hayden R. Dempsey

Glenn T. Burhans, Jr.

Greenberg Traurig, P.A.

101 East College Avenue

Tallahassee, FL 32301

Telephone: (850) 222-6891

Facsimile: (850) 681-0207

E-mail: dempsevh@gtlaw.com
burhansg@gtlaw.com

Attorneys for Defendant Vern Buchanan

Ronald A. Labasky

Young Van Assenderp, P.A.
225 South Adams Street
Tallahassee, FLL 32301
Telephone: (850) 222-7206
Facsimile: (850) 561-6834
E-mail: rlabasky@yvlaw.net

Attorneys for Defendant Kathy Dent

David J. Becker

Judith E. Schaeffer

People for the American Way

Foundation

2000 M. Street N.W., #400

Washington, D.C. 20036

Telephone: (202) 467-4999

Facsimile: (202) 293-2672

E-mail: emincberg@pfaw.org
jschaeffer@pfaw.org




Reginald J. Mitchell

People for the American Way
Foundation

1550 Melvin Street

Tallahassee, FL 32301

Telephone: (850) 877-0307

Facsimile: (850) 402-1999

E-mail: rmitchell@pfaw.org
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Randall C. Marshall

Aziza Naa-Kaa Botchway

ACLU Foundation of Florida, Inc.

4500 Biscayne Boulevard, Suite 340
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Telephone: (786) 273-2729

Facsimile: (786) 363-1448

E-mail: mlewis@aclufl.org
mmarshall@aclufl.org
abotchway@aclufl.org

Rebecca Harrison Steele

Zeina N. Salam

ACLU Foundation of Florida, Inc.

P.O. Box 18245

Tampa, FL 33679-8245

Telephone: (813) 254-0925

Facsimile: (813) 254-0926

E-mail: rsteele@aclufl.org
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Matthew J. Zimmerman
Electronic Frontier Foundation
454 Shotwell Street

San Francisco, CA 94110
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