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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

TRACIE HUNTER, €t al. :  CASE NO. 1:10-cv-820

Plaintiffs :Judge Susan J. Dlott

VS.
DEFENDANTSHAMILTON
HAMILTON COUNTY BOARD OF :  COUNTY BOARD OF ELECTIONS
ELECTIONS, et al. AND BOARD MEMBERS
. TRIANTIFILOU, BURKE,
Defendants GERHARDT, AND FAUX

REPLY IN SUPPORT OF ITS
MOTION TO DISMISSAMENDED
COMPLAINT

Defendants Hamilton County Board of Elections asdMembers, Alex Triantifilou,
Timothy Burke, Caleb Faux, and Charles Gerhardijrsuthis Reply memorandum in
support of their Motion to Dismiss the Amended Ctaind of Intervenor/Plaintiffs
NEOCH and ODP.

A. ThelLaw of the Case Doctrine does not Protect the NEOCH Consent Decree

NEOCH and ODP revisit the standing arguments mad¢hé Response to the
Board’s Motion for Summary Judgment in their Resg®mno the Board’s Motion to
Dismiss that the law of the case doctrine prohitiiess Board from challenging the fact
that theNEOCH consent decree is void. At the outset, it sho@ddmembered that the
law of the case doctrine only “directs a court’'sadetion, [but] it does not limit the
tribunal’s power.”Arizona v. California 460 U.S. 605, 618 (1983) (quoted by the Sixth
Circuit in Scott v. Churchill 377 F.3d 565, 567 (6th Cir. 2004)). Accordinglye Sixth
Circuit has held that the “law of the case doddtims ‘directed to a court’'s common

sense’ and is not an ‘inexorable commantKenzie v. Bell South Telecomm.,|8&9
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F.3d 508, 5123 n.3 (6th Cir. 2000) (quotidgnover Ins. Co. v. American Eng’'g C&05
F.3d 306, 312 (6th Cir. 1997)).

NEOCH and ODP claim that the Sixth Circuit “haseally resolved the validity of
the NEOCH Consent Decree.” (NEOCH and ODP Response, Doal®) The Sixth
Circuit, however, never addressed or was askeddoeas whether thdEOCH consent
decree was void and invalid. Cases Keith v. Bobby618 F.3d 594 (6th Cir. 2010) and
Mitchell v. Rees261 F.App’x 825 (6th Cir. 1994) are not on pastthey actually dealt
with the matters specifically ruled upon by thetrit$ and circuit courts. To get around
this problem, NEOCH and ODP claim that the Boardusth have raised the argument
that theNEOCH consent decree is void in the appeal from thisr@danuary 12, 2011
order and because the Board did not, they claitnttieaBoard may not do so now.

There are at least three problems with the abowet.piéirst, the Board did not
challenge the&NEOCHconsent decree from the January 12, 2011 orderusechere was
no factual predicate to do so at that point. NEBOCH consent decree is void because
the Ohio General Assembly did not adopt, acceptabfy that decree or act to allow
Ohio law to be changed or suspended as set fottieiconsent decree. Art. 1 § 18 of the
Ohio Constitution provides that only the Ohio Gethétssembly has the power to change
or suspend Ohio laws. Thus, the voidness of theserdndecree depends on a fact—
whether the Ohio General Assembly acted upon tleeedeby approving, adopting or
accepting it. The factual predicate for this Caufflovember 22, 2010 and January 12,
2011 orders was set at the TRO and preliminaryngtjon hearing on November 22,
2010. The Board was given notice of just a few bdar that hearing. The Board was not

obligated at that hearing to put on facts relatedhe validity of theNEOCH consent
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decree and it did not, had no reason to, and hddatoal basis to do so. Consequently,
when the Board appealed this Court’s January 12] 2der, there was no basis in the
record to challenge the validity of the consentreec

Second, no challenge to the validity of ttNEOCH consent decree was
appropriate from this Court’s January 12, 2011 olseause, at the time the appeal from
that order was taken, the validity of the conseadrde was irrelevant to the proceedings.
The November 22, 2010 preliminary injunction grantiee “Plaintiffs motion . . . [for]
an order commanding Defendants to investigate vengthovisional ballots cast in the
correct polling location but wrong precinct werepioperly cast because of poll worker
error” (doc. 13 at 1) and ordered the Board to stigate “whether poll worker error
contributed to the rejection of the 849 provisioballots now in issue . . . ” (doc. 13 at
9). The 849 ballots refer to the “wrong precinctdysional ballots unanimously rejected
by the Board because they were cast in the wroagnmt. (11/22/10 Order, Doc. 13 at 3,
5, 7,8 and 9.) Indeed, NEOCH and ODP in theirinalgcomplaint only raised an issue
as to the 849 wrong precinct provisional ballodEQCH and ODP Complaint, Doc.98
at 11 10, 14, 17 and 20.) Thus, the NEOCH/ODP caimmipand the November 22, 2010
order were specifically limited to wrong precinctopisional ballots. The Board
completed its investigation of those ballots by &uaber 31, 2010 as ordered by
Secretary of State Jennifer Brunner, includinghNdiOCH ballots that may have been a
part of the 849 wrong precinct provisional ballotie level of review ordered by this
Court for the 849 ballots was the same for all diall including anyNEOCH ballots
within the 849 ballots. Thus, objecting to the gy of theNEOCH consent decree from

the November 22, 2010 or January 12, 2011 orderemip had no factual support at that
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time, but was pointless and irrelevant and woublkehaeen a request for an inappropriate
advisory opinion. Any ruling on the validity of ttédEOCH consent decree from the
January 12, 2011 order would not have changedaittetiatNEOCH ballots, included in
the 849, were to be given the same review andntesait as all of the other ballots
pursuant to this Court’s November 22, 2011 ordde Validity of theNEOCH consent
decree, therefore, did not matter, or at leasBiberd reasonably so believed, based upon
NEOCH/ODP'’s original complaint and the November 2210 order.

Subsequent to the Sixth Circuit's decision andrétern of the case to this Court,
the Plaintiffs made it clear prior to and during tbre-trial conference, in the joint pre-
trial statement and the Plaintiffs’ Trial Brief ththey were seeking to include in the
Court’s review not just the 849 wrong precinct psmnal ballots, but alsNEOCH
ballots not counted because of affirmation isstiéss made the validity of thHEOCH
consent decree relevant, and the Board promptlgsinyated its validity and then raised
the fact that the decree was void in its Responsed Plaintiffs’ Trial Brief. (Doc.112 at
12.) There was no “procrastination” by the Boardtlois issue at all. Once it was made
clear that the Plaintiffs were attempting to addfdEOCH ballots with problems other
than voting in the wrong precinct, the Board iniraely and proper fashion raised the
issue of the consent decree’s validity.

Third, and most significantly, the Board’s positimmthat theNEOCH consent
decree is void. A void order may not be enforced aray be challenged at any time,
directly or collaterally. (See Board’'s Motion to dbiiss, Doc.194 at 6-8; Reply in
Support of the Board’s Motion for Summary Judgm®&ug¢.181 at 16-21.) A void order

is a nullity. To argue that the Sixth Circuit ruled the voidness of tidEOCH consent
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decree “implicitly” or by “inference” (NEOCH and O Response, Doc.194 at 5)
misunderstands the fundamental nature of the probléth the decreé.Likewise, the
suggestion that the Board “waived” this issue biymagsing it in the initial appeal, which
is false given the first two points above, alsoap@ehends the nature of the problem
with the decree. The voidness of the decree wasmmmted, rectified, corrected or
waived, nor could it be, by the fact that this ssvas not raised in the appeal from this
Court’s preliminary orders. The decree is void rdigss of the fact that this issue was
not addressed initially. The voidness of the dedsea jurisdictional bar to its being
enforced and is a problem regardless of the conoliutie Board. Because void orders
may not be enforced and are nullities, this Cobdutd and must rule on the merits of
this contention directly.

Next, NEOCH and ODP’s attempt to get around the ddwVilcox D.O., P.C.
Employees Defined Benefit Trust v. United Sta888 F.2d 1111 (6th Cir. 1989) is
without merit. The Sixth Circuit irHunter, with regard to this Court's November 22,
2010 and January 12, 2011 ordevas dealing with orders relating to preliminaryttsat
findings of this Court before a final hearing ore tmerits had been held, before the
validity of the NEOCH consent decree was relevant and before any facis walidity
had been developed or presented to the CMidhigan State AFL-CIO, International
Union v. Miller, 6 F.Supp.2d 634 (E.D. Mich. 1998), relied uporN&sOCH and ODP, is

not on point. It only held that when a “legal isshad been determined directly by the

! The citation tdBurrell v. Henderson483 F. Supp. 595 (S.D. Ohio 2007) is irrelevaFie Sixth Circuit
only affirmed this Court’s order to investigate tiEOCHballots because the Defendants had not
contested that part of this Court’s order of Japda, 2011 for the reasons set forth in the t&tie Sixth
Circuit would have had to be clairvoyant to hawaglicitly” or by “inference” have ruled upon the
Board’s subsequent challenge to the NEOCH conszared based upon the yet to be developed and
introduced facts that the decree was issued wittih@uapproval, consent or ratification of the OGieneral
Assembly contrary to the Ohio Constitution therefoendering it void under Ohio law.
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Sixth Circuit in an interlocutory appeal, it is tteav of the casdd. at 637. InMiller, the
Sixth Circuit actually ruled on the legal issuegmestion, which was about the level of
constitutional scrutiny to be given in a challertigea Michigan law’. In this case, the
issue of the voidness of tiNEOCH consent decree is a combined issue of law and fact
Most importantly, there is a key factual questionkatvdid the General Assembly do
with regard to the consent decreeMitler, the court distinguished/ilcox by noting that
the ruling in Wilcox involved issues “which needed considerably moretua
development . . . .1d. at 638. That is precisely the Board’s point. AS\Nilcox the law

of the case doctrine does not apply here becawsetdrlocutory ruling in question at
best dealt with a factual and legal issue whicldededevelopment.

NEOCH and ODP attempt to deal with the exceptianthe “law of the case”
doctrine set forth inWestside Mothers v. Olszewskb4 F.3d 532 (6th Cir. 2006) by
claiming that the Board, prior to the remand of tlhse from the Sixth Circuit, “did not
raise evidence relating to the validity of the NB®C€onsent decree in this Court or the
Sixth Circuit.” (NEOCH and ODP Response, Doc.1947 atThe only time when the
Board may have presented such evidence was atrehmimary injunction hearing. The
Board had no obligation or burden to put on anyglewce on November 22, 2010, much
less to develop what was at that time an irrelepantt concerning thelEOCH consent
decree. While the purpose of the law-of-the-caseroi® may be to promote “finality
and efficiency of the judicial process by ‘protegtiagainst the agitation of settled

issues™ Christianson v. Colt Indus. Operating Corg86 U.S. 816 (1988), the doctrine

2NEOCH and ODP’s citation @onnection Dist. Co. v. Rend6 F. App’x 837 (6th Cir. 2002) is also not
on point as it only stands for the proposition @atinterlocutory decision on a legal issue invadvihe
level of constitutional scrutiny to be applied icl@allenge to a law is the “law of the casédnnection
does not involve a fact issue which had not bet@drupon or presented and which was not ripe faere
in the interlocutory appeal as is the case here.
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was never intended to foreclose the litigation sfuies that were not tried, settled or
litigated.

NEOCH and ODP further state that the Board did “povperly introduce any
evidence on this topic at the hearing [in July 30ldither.” (NEOCH and ODP
Response, Doc.194 at 7.) That is obviously falée Board submitted the Resolutions of
the Ohio General Assembly as Defense Exhibit 1088 @hio Constitution Article 1 §
18 as Defense Exhibit 1052(D). Both exhibits wetméted and this Court properly took
judicial notice of such evidence. (TR (8/5/11), Dot at 12-7, 12-9.)

NEOCH and ODP also citéGR, Inc. v. Thomasville Furniture Industries, Inc.
550 F.3d 529 (6th Cir. 2008JGR is not relevantJGR applied the law of the case
doctrine to a factual finding by a jury after aatrivhere the jury determined that the
plaintiff was not entitled to recovery for lost jfite and this determination by the jury
was not appealed. Because the jury determinatiarmocaward of lost profits had not
been appealed, the Sixth Circuit ruled that in eghsnt proceedings after remand that
the jury finding of no lost profits was the law tife caseld. at 532-33. INJGR the
precise factual question in issue was tried, datexdhby a jury and not appealed. The
Sixth Circuit held that there was a “waiver” of thest profits issue because there had
been a final decision on the question from whiclappeal had been taken. That is not at
all the case here. The issue of the validity of NMiEEOCH consent decree was not tried
prior to January 12, 2011; no evidence was predemtéad to be presented on the issue
prior to January 12, 2011; and the voidness ofdéeee was not addressed, much less

determined, by this Court or the Sixth Circuit myagrior decisions.
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While this Court ordered the Board to investigdteOCH ballots on January 12,
2011, this was based upon and in furtherance o€that’'s preliminary injunction order
of November 22, 2010 which was limited to the 84®mwg precinct provisional ballots as
explained abové The Board had complied with that order and ingeséd theNEOCH
ballots as part of the investigation of the 849ldial The Board’s investigation was
completed by December 31, 2010. There was no fabags or reason to contest the
order to investigatedlEOCH ballots when that investigation had been complatetiwas
the same investigation ordered for all 849 ballttsaddition, the Board was given no
opportunity to put on evidence related to the Csuidanuary 12, 2011 order.
Consequently, even had the Board had reason téenbal the validity of th&NEOCH
consent decree prior to January 12, 2011, whidafidtnot have, it was not given an
opportunity to do so.
B. TheNEOCH Consent Decree may be Collaterally Attacked

NEOCH and ODP rely upon the “impermissible collatettack” doctrine developed
in discrimination consent decree cases prior t®188EOCH and ODP failed to mention
that the cases cited to this Court by Plaintiffgl ahat the “impermissible collateral
attack” rule in discrimination cases had been ms@rby the U.S. Supreme Court in
Martin v. Wilks 490 U.S. 755 (1989). NEOCH and ODP ironicallydehthe Board for
not mentioning the Civil Rights Act of 1991 evemtgh NEOCH and the ODP failed to
cite theMartin case. NEOCH and ODP suggest thathetin Court’s reversal of case
law cited by NEOCH and ODP as well as the “impesihig collateral attack” rule itself

was reversed by Congress when it passed the CGgfit®RAct of 1991. That is not true.

3 It was not until the first day of the hearing,yJtiB, 2011, that this Court specifically ruled thay
NEOCH ballots other than wrong precinct NEOCH Hlalleere at issue. (TR (7/18/11), Doc.118 at 1-141.)
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Congress passed in 1991 a series of amendmentslé¢oVT, including new rules on
when a Title VII consent decree could be challenggdon-parties, but that did not
change the reversal of the common law “impermissitllateral attack” rule, which
NEOCH and ODP have tried to transmogrify into s@oe of general rule relating to all
consent decrees, which it never was. Indéddrtin is still cited and followed. E.g.
Richards v. Jefferson County, Al&17 U.S. 793, 798 (1996) (“[a] judgment or decree
among parties to a lawsuit resolves issues as ar@mg, but it does not conclude the
rights of strangers to those proceedings” (quolitagtin at 762));City of Warren v. City

of Detroit, 495 F.3d 282, 286 (6th Cir. 2007) (“it is impartdéo note that Warren is not a
party to any of the consent judgments, is not bdunthe judgments, and is entitled to its
‘own day in court’ to challenge actions taken unttex judgments” (quoting/artin at
761-62)). NEOCH and ODP’s citation &fafferty v. City of Youngstowb4 F.3d 278
(6th Cir. 1995) for the proposition that tMartin case only applies to cases arising prior
to the passage of the Civil Rights Act in 1991qsally curious. The Board citddartin
because it reversed the pre-1989 cases cited byORE&nd ODP and the pre-1989

“impermissible collateral attack” rufe.

* NEOCH and ODP relied updfhaggard v. City of JackspB87 F.2d 66 (5th Cir. 1982) aidack &
White Children of Pontiac School System v. Schésttibx of the City of Pontigcd64 F.2d 1030 (6th Cir.
1972), both pre-1991 cases, for the applicatiothefimpermissible collateral attack” ruldartin
expressly overrule@haggardand Striff v. Mason849 F.2d 240 (6th Cir. 1988), which had reliedmup
and citedBlack & White Childrenn its following of the “impermissible collaterattack” rule in consent
decree cases. While NEOCH and ODP seem to jettfiminreliance oiThaggardthey try to hold on to
Black & White Children (See NEOCH and ODP Response, Doc.194 at 14) iHe Board already
demonstrated whBlack & White Childreris inapposite on its facts (Board’s Motion to Diss) Doc.191
at 8-9), but it is also highly suspect law simgartin. The Sixth Circuit irStriff relied uporBlack & White
Childrenfor its ruling on not allowing collateral attaciksconsent decree cases and t8#iff was
reversed. Th&lartin case reverses the notion that “consent decree’saaay not be collaterally attacked.
The only cases that support this doctrine areMmetin cases. The reason it has no pgdattin support is
because it is no longer good law. This is why NECsRd ODP can only cite cases from the 1970s and
early 1980s.
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NEOCH also claims that the Board was adequatelsesgmted in th&€lEOCH case
by the Ohio Secretary of State. Even if that wene,tand it is not, this does not change
the fact that theNEOCH consent decree is void. Once again, void ordezsabrays
subject to collateral attack and may not be enfbeeer. Likewise, the Ohio Secretary of
State did not adequately represent the Board, gr @hio board of elections, by
consenting to a void order contrary to the Ohio €itution. Consenting to a void order
cannot be considered “adequate” representatiommbliely, the question comes down to
whether theNEOCHconsent decree is void. If it is not void, theraageneral rule it may
not be collaterally attacked, but if it is void,dan be attacked at any time and in any
proceeding, and no claims about “adequate” reptasen matter. This Court should
address the merits of the voidness claim.

NEOCH and ODP argue that Judge Marbley had subjatter jurisdiction over the
NEOCHcase and therefore suggest that he had powesue any type of consent decree
he wanted to issue, including a consent decreefgmoegiOhio law contrary to the Ohio
Constitution. Subject matter jurisdiction referstihe@ power or authority of a court to act
or issue orders on a matter before the court. ToerdBis claiming that Judge Marbley
had no power or authority under any federal lawtange Ohio law by creating a “poll
worker error” exception in determining whether psianal ballots should be counted
from the wrong precinct or whether voters had dilteut the provisional ballot envelopes
correctly. Only the General Assembly may do soJufige Marbley had the power to
modify or suspend Ohio law in a consent decreeawiithhe consent or action of the Ohio
General Assembly contrary to the Ohio Constituttben this should be squarely so held,

but, if he did not have such authority, the conskatree is void.

10
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NEOCH and ODP also never explain why a “poll wor&aor” exception is required
by the US Constitution or any other federal lawwtry Ohio’s laws on precinct voting
and uniform rule on not counting ballots cast ie throng precinct on Election Day
regardless of poll worker error is a violation efdéral law. No explanation has been
given for why a “poll worker error” exception ismstitutionally mandated for those who
identify themselves only with the last four digaStheir social security number, but not
for all other voters. And then because of the disjgetreatment mandated by tREOCH
consent decree, it has been suggested that thalé lse an equal protection problem
because of that disparate treatment itself. (11@Zrder, Doc.13 at 5.) NEOCH and
ODP assert that theIEOCH consent decree is “a narrowly tailored remedy he t
constitutional claims presented in tiNEOCH case.” (NEOCH and ODP Response,
Doc.194 at 25.) That is as close as they get pdagxng why the “poll worker error”
exception, which only applies to a miniscule humb&rOhio voters, is mandated by
federal law. In fact, NEOCH and ODP make no atteta@xplain why the “poll worker
error” exception is required by federal law or wédiych an exception is constitutionally
required for voters who lack identification, buttnmters in general. All other Ohio
voters have to vote in their correct precinct airtivote does not count, except perhaps
for provisional voters in Hamilton County’s 2010/@nile court race where an exception
may be imposed just for this race if Plaintiffs .

NEOCH and ODP’s argument that the doctrines ofdadind equitable estoppel bar
a challenge to the validity of the consent decieewnithout merit. Void orders are
nullities. They cannot be saved by doctrines l&ehks or estoppel. Moreover, the Board

had no basis to contest a consent decree to wiwedsi not a party and certainly was not

11
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going to do so contrary to the Ohio Secretary @ité&Stwho was a party to the consent
decree, particularly when the Secretary of Statereanove and replace board members.
R.C. 3501.06. The Board and its members had naesiteor reason to address the
validity of the consent decree when it was issuethe spring of 2010. They were not
negligent in failing to “protect” their interestShey had no interests until they were sued
and until the consent decree was relevant to thitersaas to which the Board had been
brought into court. That is completely differemdrit U.S. v. City of Loveland, Ohi621
F.3d 465 (6th Cir. 2010), in which a party was h&ldchave failed to protect its rights
over a matter as to which it had notice and as hechwvit had a direct and significant
interest, Loveland’s sewer system. As soon asNB®CH consent decrees’ relevance
and significance became clear, the Board and itsilmees challenged it. There was no
procrastination or laches.

The application of equitable estoppel is even nfaréetched. It requires that the
Board must have misrepresented a fact to NEOCHQ@D®&, that NEOCH and ODP
must have relied upon that fact and that NEOCH @ were prejudiced by their
reliance. The Board never made any relevant missgmtation to NEOCH or ODP.

C. TheOhio General Assembly was not Involved with the Consent Decree

NEOCH and ODP argue that the State of Ohio andGaeeral Assembly are the
same party. ThBIEOCH case does not list the General Assembly as a.pdttg motion
to intervene mentioned by NEOCH and ODP did notest that the General Assembly
be made a party, only that the State of Ohio beemaa@arty. While the Ohio Attorney

General noted that the intervention of Ohio wouldeghe state the ability to defend

12
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“interests” of the General Assembly different fraime Ohio Secretary of State, the
General Assembly was not made a party.

The claim made by NEOCH and ODP that the Generaewmbly “presumably
authorized its counsel to enter into the Decreelrisupported conjecture and assumes
that the General Assembly was a party and wassepted by counsel in the case. There
IS no evidence to support such a contention. Tkee@l Assembly is a separately
defined entity under Ohio law and by the Ohio Casbn. The General Assembly was
created by Article 2 § 1 of the Ohio Constitutiomdathat body is given the power to
enact legislation. Thus, the General Assembly &s legislative body of Ohio, not the
State itself. The Ohio Constitution also creat€soaernor in Article 3 8 1 who is given
the “executive power” of the State, and it createsourt system in Article 4 § 1 vested
with the “judicial power” of the State. Just as Beneral Assembly is not the State of
Ohio, neither is the Governor or Supreme Court laiibO Ohio is a separately recognized
entity.

During oral argument, counsel for NEOCH asserted tihe attorney/client privilege
prevented it from knowing what communications thedOAttorney General had with the
General Assembly related to the NEOCH consent de¢iieR (9/7/11), Doc.195 at 22,
23.) Therefore, counsel for NEOCH indicated thate oeould assume such
communications took place and suggested that NE@UHilure to present direct
evidence of this was not a problem because suohnmattion was not obtainable. Id. That
is false. Even if the General Assembly had heldeaecutive session with the Ohio
Attorney General on this topic, that would be retiéel in the records of the General

Assembly. Pursuant to Article 2 8 9 of the Ohio &dntion, all action of the General

13
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Assembly must be kept in a “journal of its procegdi. . . .” There is no record of an
executive session on the NEOCH consent decree.dMergthe substantive advice of
counsel may be privileged, but the fact of coumskiice and consultation is not. NEOCH
could have obtained and presented evidence thaG#meral Assembly met and/or
addressed the NEOCH consent decree with the Oty General if such evidence
existed. That evidence is not privileged. NEOCH aiaP did not do that because such
evidence does not exist and the General AssemlolyttenOhio Attorney General never
met on this topic. Such meetings and consultatetwéen the General Assembly and the
Ohio Attorney General understandably never occubredause the General Assembly
was not a party in the NEOCH case. Under the dthites for lawyers, had the General
Assembly been a party to the NEOCH case, the Ottaridey General would have been
required ethically to inform the General Assemblgmptly of the proposed terms of the
NEOCH consent decree and to have obtained the Adganiinformed consent” to the
decree. Ohio Rules of Professional Conduct § 1.4{alse Bill 194 also has nothing to
do with the NEOCH consent decree and does not ratify that decregarBless, the
provisions of HB 194 are not even effective yet.

NEOCH and ODP steadfastly refuse to address tegast question. Did the General
Assembly agree to suspend or modify Ohio law byiraglda “poll worker error”
exception, and if so how and when did the Asserdblyhat? As there (1) is no evidence
of this, (2) has been no relevant action takenheyGeneral Assembly on this issue and
(3) is no basis to find that the General Assemlaly $uspended or modified Ohio Law on
this point, theNEOCH consent decree is void. The Ohio Constitutioneig/\specific. As

this Court recognized, only the General Assembly suspend, modify or change Ohio

14
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law. Ohio Const. Art. 1 § 18. (TR (8/5/11), Doc.15512-140.) NEOCH and ODP just
ignore this issue by making all sorts of spuriomsl ainsupported claims instead of
pointing to clear action of the General Assemblyze TOhio Constitution does not
authorize the Ohio Secretary of State or the OhtorAey General to suspend or modify
Ohio law. Only the General Assembly may do this.sésh, some action by the General
Assembly supporting the change made in tHEOCH consent decree must be
demonstrated. NEOCH and ODP fail to do that.

NEOCH and ODP also attempt to deal witfooks v. State Board of Electioréi8
F. Supp. 1548 (S.D. Ga. 1994). The Board broughBtbokscase to the attention of this
Court because it stands for the proposition tha ihappropriate for a federal district
court and an “abuse of its power” to force a chavfggtate law in a consent decree when
there has been no finding that the law for whiathange is sought violates and that the
change itself is required by federal laid. (at 1564-1569), and because it holds that a
state attorney general my not settle a law suitnagja state in contravention of state law
(id. at 1563). TheNEOCH consent decree made a fundamental change in @widy
adopting a “poll worker error” exception which waast required by the U.S. Constitution
or any other federal law. NEOCH and ODP point cuins differences between the
Brookscase and thBlEOCH case, like the fact that tH&rookscase was a class action
and that it involved objections from interveningtpes, which have nothing to do with
the relevant holdings drooks As recognized iBrooks a federal district court “abuses
its power” when it enters a consent decree changfiaig law when such a change is not
required by U.S. law and a state attorney geneagl mot bind the state to such a consent

decree. NEOCH and ODP are clearly concerned abdwmBtooks case because it
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supports the Board’s claim that thNEEOCH consent decree is void, that Judge Marbley
had no authority to enter that decree and thatthi® Attorney General could not bind
the state to a decree in violation of state law.

Next, NEOCH and ODP attempt to distinguBfooksby claiming that it dealt with
more significant changes to Georgia law than thengkes made in the NEOCH consent
decree to Ohio law. The law 8irooksis not based upon some quantitative or qualitative
analysis of the number or significance of the clesnp a state law, but to the fact that
there is a change of state law that is not requimgdederal law. NEOCH and ODP
blithely comment without explanation that tNEOCH consent decree “creates a narrow
category of provisional voters whose ballots wik le rejected for reasons attributable
to poll worker error—a narrowly tailored remedyth@ constitutional claims presented in
the NEOCH case.” (NEOCH and ODP Response, Doc.194 at 2%) “pbll worker
error” exception is a huge change to Ohio laweftect will be - as in this case - a whole
new class of challenges to state elections in &deourt. The resolution of Ohio
elections will be impeded for months, if not yeas,it has in this case. Be that as it may,
NEOCH and ODP once again also fail to explain wieg {poll worker error” exception
is mandated or required by federal law. That iskiénye question and they simply will not
address it.

D. NEOCH and ODP do not have Standing to Bring Their Claims

NEOCH and ODP claim that a standing objection trthght to file their amended
complaint is without merit because as interventasading is “irrelevant” if the Plaintiff
has standing. (NEOCH and ODP Response, Doc.198.atStanding of intervenors is

irrelevant when the “petitioner seeks only to présvidence and argument in support of
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[plaintiff's] complaint.” Trbovich v. United Mine Workers of Amerie®4 U.S. 528, 537
(1972). This is not true here. Unlike the intervenim the cases cited in their Respdnse
NEOCH and ODP have alleged different and distifaihts which were not asserted by
Hunter and seek different remediés. at 537, fn 8. (Compare NEOCH/ODP Amended
Complaint Counts |-V, Doc.180 at 15-18 and Huntenmplaint, Doc.1 at 13-14.)
Because each of NEOCH and ODP’s claims rest entiteir right to enforce the
NEOCH consent decree — a claim not made by Huntidrei standing is squarely at
issue. Therefore, NEOCH and ODP must satisfy norstahding requirements as
explained in the Motion to Dismiss the Amended Clanmp.

ODP now claims that it has the right to intervemebehalf of Democratic voters in
the November 2010 election and relies uf@endusky County Democratic Party v.
Blackwell 387 F.3d 565, 573 (6th Cir. 20043anduskyloes not support standing in this
case for ODP. As the Board has demonstrated, ldiatiffs in this case are seeking
retroactive relief. Specifically, Hunter, NEOCHd&@ODP are seeking an order requiring
the Board to change the votes it took on Novemifer2010 on the counting of certain
provisional ballots. ODP is not representing ienidcratic voters on an issue relating to
a prospective violation of their rights or an a#dgdisenfranchisement of their future
voting rights as to which ODP is seeking prospectslief. InSanduskystanding of the
ODP was found because it was seeking to proteduthee voting rights of its members.

The Sanduskyourt noted that ODP had standing because it wesumg “’prospective

® Cherry Hill Vineyards, LLC v. Lilly553 F.3d 423 (6th Cir. 2008yurnell v. City of Akron925 F.2d 941
(6th Cir. 1991). These cases are further inappbsite because they dealt with whether the intemgeinad
Article 111 jurisdiction to appeal from an order tife district court without the plaintiff, and n@hether the
intervenors had standing to assert certain claintie first instance.
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injunctive relief.” (Id. at 573-74.) In this case, at best the ODP ikisgdo represent
individual claims of a few individual voters whosetes were not counted by the Board
on November 16, 2010. That is not an injury to Eremocratic Party or to Democratic
voters in general. If the Board should have cadinkee voter’s ballots at issue in this
case, that is a claim the individual voters mayehawvight to raise, but the ODP has no
right to do so on behalf of them or Democratic veia generaf.
E. The Stateisa Necessary Party if a State Law isBeing Challenged
NEOCH and ODP do not contest the point that thegtrbting in the State if they are
challenging Ohio Election Law. NEOCH and ODP ingisty are not challenging Ohio’s
precinct rules and law on not counting votes aashé wrong precinct regardless of poll
worker error. This in turn proves that the NEOCHhgent decree is void as it modified
Ohio law on this point without federal warrant asahtrary to the Ohio Constitution.
F. NEOCH and ODP are not Seeking Prospective Relief
NEOCH and ODP seek only remedial, retroactive frétie past actions of the Board
and for which the Board is entitled to Eleventh Awmment immunity as explained in its
Motion for Summary Judgment. (Doc.94.)
G. The Amended Complaint does not Conform to the Evidence
The only ballots at issue here (as wrong precinEORH ballots are dealt with
elsewhere and reviewed as part of the review of8é#@ ballots) are alleged NEOCH

ballots with affirmation issues. NEOCH and ODP mlaihat the Board merely

® Since NEOCH and ODP have failed to indentify afiyt® members that were allegedly injured by the
Board’s actions, they have only shown a “conjedtwa“hypothetical” injury. A federal court’s Artile 11
jurisdiction, however, can only be invoked when peantiff has suffered “some threatened or actojairy
resulting from the putatively illegal actionWarth v. Seldin422 U.S. 490, 499 (1975)etz v. Supreme
Court of Ohig 46 F. App’x. 228, 232-233 {&Cir 2002).
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“discussed” this issue. To the contrary, the Boaoth “discussed” and voted on the

ballots and found, in a three to one vote, thatetheas no poll worker error.

Respectfully submitted,
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