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Plaintiffs Willie Ray, Jamillah Johnson, Gloria M&g Rebecca Minneweather, Reuben
Robinson, Eddie Jackson, and the Texas Democrattg,®y and through undersigned counsel,
respectfully submit this opposition to Defendarftfiie State’s”) summary judgment motidn.

INTRODUCTION

The State’s motion for summary judgment should ér@etl because it seeks judgment
based upon disputed material facts and becausgtaiteis not entitled to prevail on Plaintiffs’
claims as a matter of law. Plaintiffs are entitlech trial on their claims that several provisions
of the Texas Election Code largely enacted in 2008 “challenged provisions”), separately and
in conjunction, violate Plaintiffs’ federal consiitonal and statutory righfs.As the State’s
motion all but concedes, Plaintiffs’ serious chadjes in this lawsuit already have led the State to
revise the design of the carrier envelope thaseluor returning mail-in ballots, and to revise
the instructions sent to voters for casting sudiotss® Prior to the State’s proposed redesign,
the carrier envelope, along with other materiatgopgated by the State, provided inadequate and
misleading notice of the challenged provisionspdnticular, voters and potential assistors
would not reasonably have known that Texas Eled@iode Section 86.006(f) criminalizes the
mere consensugbssessionf another’s ballot or carrier envelope, subjecbnly a few narrow
exemptions, or that all who come into contact whig ballot must provide identifying
information, even if they do no more than posskedallot to mail it. Plaintiffs appreciate the

State’s efforts to remedy the statutory failingst, tespectfully submit that the proposed changes

! The State incorrectly claims that Defendant treeSof Texas has been dismissed from this c8seDefendants’
Motion at 3. At the preliminary injunction stadgbe Court dismissed the State only with respe&iaintiffs’
constitutional claims.SeeFindings of Fact and Conclusions of Law at 8 fPlaintiffs’ statutory claims against the
State are proper because Congress has abrogdt=s] stevereign immunitySee, e.g.Tennessee v. Lang41 U.S.
509, 519 n.4 (2004) (explaining that “measuresqutirig voting rights are within Congress’ poweetdorce the
Fourteenth and Fifteenth Amendments, despite theéelms those measures placed on the States” (oitatiitted)).

2 Specifically, Plaintiffs challenge Sections 64.3864), 84.003(b), 84.0004, 86.0051 and 86.00G@fftexas
Election Code.

® The State’s proposed redesign of the carrier epeeivas conceived and announced in the middleabfogument
before the Fifth Circuit in December 2007, on appéthe preliminary injunction issued by the Court2006.
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alone do not cure the serious defects in the Blec@iode identified by Plaintiffs.

As discovery has uncovered, the two state offiguailarily responsible for enforcing
the Election Code — the Secretary of State andtteeney General — have indicated their
conflicting interpretations of the statutory prawiss at issue, which are so broad and vague that
they have allowed the arbitrary and unfair enforeetithat has existed to date. Indeed, it is
undisputed that African-Americans, Latinos and Derats comprise the great majority if not
the entirety of those criminally prosecuted by 8tate under the challenged provisions since
2003. Moreover, the great majority of those prasieas were for mere consensual possession
under Texas Election Code Section 86.006(f) andluadno allegation, proof, or conviction of
any actual fraud. In contrast, the State hasdddenvestigate or prosecute other non-minority,
non-Democrats who also have “technically” violagsttion 86.006. For example, as discovery
has shown, the “Escapees” — a vast organizatioacoéational vehicle (“RV”) users, whose
membership is predominantly non-minority and nomrderat — use mail distribution and
collection procedures for mail-in balloting thabMte the plain terms of Section 86.006, but
their efforts have been activedypportedoy the State. The vague and overbroad statutory
provisions that make such unfair enforcement ptessidnnot withstand scrutiny.

Discovery also has made clear the vast chillingafbf the challenged provisions on
political and expressive activity — of voters, afliwg helpers, and of party activists. Plaintiffs
have alleged this chilling effect since the inceptof this lawsuit; it was confirmed with
testimony and other evidence at the preliminamynnofion stage of this case; and it has been
confirmed further in the discovery that has takkc@in the last several months. As Plaintiffs
will show at trial, there has been a massive clgleffect on individuals’ longstanding efforts —

particularly in Democratic and minority communitieso associate politically and get out the



vote by helping voters with mail-in balloting. Thembination of the vagueness and breadth of
the challenged provisions and the State’s unfatepaof enforcement has created this
demonstrable chilling effect. The State’s motion@y ignores the record evidence to the
contrary, which creates a material factual iss@elpding summary judgment.
STATEMENT OF THE CASE

Plaintiffs filed their initial complaint in this s on September 21, 2006, challenging
several unduly restrictive provisions of Texas Bamcerning mail-in ballotingFollowing an
evidentiary hearing, this Court, on October 31,808sued a narrow preliminary injunction
against enforcement of Sections 86.006(f) and {theTexas Election Code in certain and
limited circumstance$. The Court concluded that Section 86.006 “previPiintiffs] and
dissuades others, under the pain of prosecutiom frarticipating in legitimate organizational
efforts designed to maximize early voter turnoutfie Court thus enjoined the State from
enforcing Sections 86.006(f) and (h) “in circumstsin which a person, other than the voter,
has merely possessed the official ballot or officarier envelope and such possession is with
the actual consent of the voter.” The Court pre=gthe State’s ability to require identifying
information from thosenailing ballots for voters, stating that the State waspnetvented “from
enforcing Tex. Elec. Code 8§ 86.0051 under the onstances in which a person, other than the
voter, deposits the carrier envelope in the mawibin a common or contract carrier and does not
provide the person’s signature, printed name, asalence address on the reverse side of the

envelope.” In other words, this Court’s injunctibarred the prosecution of a person who

* This Court made clear that its preliminary injtioe ruling pertained solely to Plaintiffs’ challgé to Section
86.006, because “even assuming that [Plaintifisedtclaims are meritorious, the court could noaedvmeaningful
relief in the form of a preliminary injunction girghe current timetable governing the election.”
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consensually possessed the mail-in ballot or cagngelope of another but did not actually mail
the ballot for the votet.

The State immediately moved for a stay of thannojion in the Fifth Circuit Court of
Appeals. The State claimed that the “district tsunjunction has thenmediateeffect of
enjoining [the State] from preventing voter fraushorrectly describing the injunction as
having “enjoined any enforcement of 88 86.006(fjhd. of the Texas Election Code.” Stay Mot.
at 3, 15 (filed Nov. 1, 2006). Plaintiffs oppogbd stay motion on November 2, 2006.

On November 3, 2006, a panel of the Fifth Cirguénted the State’s motion to stay, but
denied the State’s motion to expedite the appadhe Dennis concurred, but found it “difficult
.. . to say that the district court abused itsmigon in its carefully drawn preliminary injunati
of what appears to be the state’s overly broadinahzation of conduct intended to assist
disabled voters and its resulting disqualificatodrdisabled voters’ mail-in ballots.” Plaintiffs
thereafter sought emergency relief from the Supr€mart, which denied review, over the
dissent of Justice Souter.

Following a full briefing on the merits of the &t& appeal of this Court’s limited 2006
injunction, oral argument in the Fifth Circuit wiasld on December 4, 2007. At oral argument,
counsel for the State Defendants for the first tsuggested that the State intended to revise its
procedures for those voting by mail. In a post-argument submission to the Court of Appeals,
the State said that it was acting because “thetJolAppeals] raised certain concerns

regarding Texas’s early-voting, mail-in ballot azadrier envelope[.]” The State advised the

® In addition to granting Plaintiffs’ motion for agliminary injunction in part, this Court ruled aspects of the
State’s motion to dismiss necessary to the dispositf the Court’s injunctive order. The Court gieshin part the
State’s motion to dismiss the State as a Defendatermining it was immune from suit only on thestitutional
claims. The Court also stated that it had subjexitenjurisdiction over Plaintiffs’ constitutionahd Voting Rights
Act claims, although it relied only on the condiitnal right to vote claim as a basis for grantihg injunction.
Finally, the Court rejected the State’s motion igniss or transfer for lack of venue basedHatk v. Humphrey
512 U.S. 477 (1994), concluding thd¢ckdid not bar the claims of Plaintiffs Ray and Johmsowarrant transfer.
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court of appeals that “the Secretary of State nhéeinto modify the ballot envelope instructions
and carrier envelope[.]” App. Ex. 1 (State’s 120IBletter to the Fifth Circuit). The State’s
proposed changes to the carrier envelope (the @peeised for sending mail-in ballots to
election officials) were two-fold. A warning woulte placed on the carrier envelope stating that
“knowingly possessing another person’s ballot erieaenvelope may be a crime unless you
provide your signature, printed name, and addreisk.4t 2’ Second, on the back of the carrier
envelope, where the envelope contains a placdéosignatures of witnesses or assistants, there
would be placed two hash marks to provide thoséimgaa ballot for another with a place to sign
the envelope. The language underneath the signiéteron the carrier envelope would be
changed from “Printed names and Signatures of fssgs Witnesses” to “Printed names and
Signatures of all Assistants, Witnesses or Pergandling ballot or carrier envelope.”

The Plaintiffs submitted a response to the Fifitc@t Court of Appeals concerning the
State’s proposed changeSeeApp. Ex. 2. While the Plaintiffs welcomed the t8ta effort to
attempt to begin to rectify the failings of the &sxelection law, Plaintiffs noted that the
proposed changes not only failed to resolve Pféshbtbjections, but also did not address the
basis for this Court’s narrow injunction of Secti@®.006(f) of the Texas Election Code. For
example, the Texas Election Code imposes crimiakllity for mere possession of another’s
mail-in ballot and does not exempt from liabilitgrpons who handled the ballot and who signed
the ballot envelope. Thus, for example, a persba signs the ballot envelope as an assistor is

not exempt from the criminal sanctions of the Teikkestion Code, 8 86.006(f); there are six

“App. Ex. __ " refers to those exhibits includectlire appendices being filed simultaneously witk #Mbtion.
Plaintiffs also cite exhibits received into eviderat the 2006 hearing on plaintiffs’ motion for lprénary
injunction, and those exhibits are cited hereitPa¢ _". Under Fed R. Civ. P. 65(a)(2), evidenceaduced at the
preliminary injunction hearing is part of the regdor trial and need not be reintroducegieeJohn v. State of La.
Bd. of Trustees for State Colleges and Universigesal.,757 F.2d 698, 705 (5th Cir. 1985)

" The state also intended to include the warnirthéninstructions sent to each voter mailed a aaereelope.
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exemptions under 86.006(f) and signing as an asssshot one of the six exemptions.
Similarly, a person who incidentally handles thalamaballot of another with their permission,
such as a prison guard or a nursing home attenilainivho does not actually mail the ballot, is
criminally liable under the statute. So while ti@anges to the carrier envelope and the revised
instructions proposed by the State provide somiea@lbeit not entirely clear or accurate) to
those mailing the ballot of another that they nigesign the carrier envelope and if they do so
they will exempt themselves from prosecution, thanges made to the envelope (with the
proposed warnings) do not alter the underlying lenmbwith the statute: the criminalization of
legitimate handling and possession of a ballot ewitrany fraudulent activity whatsoever.
Moreover, even the State’s proposed warnings tersa@re inadequate, because certain
possession of another’s ballot can never be cwyesilgning the carrier envelope (such as a
nursing home attendant, or any person who conskysoay handle another person’s mail but
does not actually mail the ballot for the voter).

The Fifth Circuit decided the appeal on Janua30®8, and did not address the State’s
proposed changes to the carrier envelope or theeginstructions. Rather, in light of the
changes to Texas election law that have occurrex ghe time of the 2006 injunction, the
State’s proposed changes to the carrier envelogpéhanPlaintiffs’ opposition thereto, the Court
of Appeals remanded the case to this Court foluéisa of all issues in the first instance.
Accordingly, the Court of Appeals vacated the imjizn and remanded the case to this Court
noting that “[i]n the light of the November 200&etions, we are confident this action will be
resolved well in advance of them.”

On remand, an agreed-upon order was entered ondfgll, 2008, which severed two of

the claims in that complaint, Counts V and VI, whaontained allegations of racial



discrimination by defendants. Those claims willsbiject to further proceedings with discovery
not commencing until after December 1, 2008. Tofedll remaining non-severed claims in the
complaint is scheduled for May 29-30, 2008.

STATEMENT OF FACTS

A. Plaintiffs And Others Have A History Of Legitimate Efforts To Assist Texas Voters
With Mail-In Balloting.

Voting by mail is a part of Texas’s establishedtsgn of “early voting,” whereby
individuals may cast ballots before Election Dayperson or by mail. Tex. Elec. Code 8§ 81.001
et seq.Texas law provides a statutory right to cast a+imdtallot for any qualified voter who is
65 years or older on Election Day, who will be atiseom the county of residence on Election
Day, or who is disabled or illld. 88 82.001-82.003. As the Secretary of State hagyrezed,
casting a ballot by mail in Texas is synonymous\Wetxercis[ing] your right to vote.” PX8. To
vote by mail, an eligible registered voter “mustk@an application for an early voting ballot to
be voted by mail.”ld. 8 84.001(a). After receiving a mail-in ballot, at@r must “mark a ballot
voted by mail in accordance with the instructiongtee ballot envelopejd. § 86.005(a), and
then “place it in the official ballot envelope atien seal the ballot envelope, place the ballot
envelope in the official carrier envelope and teeal the carrier envelope, and sign the
certificate on the carrier envelopéd: 8 86.005(c). The marked ballot “must be returrcethe
early voting clerk in the official carrier envelapdd. § 86.006(a).

Because many voters who vote by mail-in ballotedderly or physically impaired, there
is a longstanding practice in Texas — by Plaintffisi others similarly situated — of providing
assistance to mail-in voters. Tr. 61-65,72-76,88: BX14 at 10-17; PX15 at 8-14; 1.R.75-7612.

The Director of Elections at the Secretary of Ssabéfice, Ann McGeehan, testified that she had

8 «Tr.__" references the transcript from the OctoB@r 2006 hearing on plaintiffs’ motion for prelimairy
injunction. “R.” references the Record on Appeal.



anecdotal information that it was an important jpathe get-out-the-vote effort in the black
community in Texas for elderly and disabled voterbe assisted by their neighbors and friends.
App. Ex. 3 at 17. Efforts to assist mail-in voteee been conducted by both major political
parties and other civic organizations. Tr. 86-8X1® at 10-17; 1.R.7818. For example, Plaintiff
Texas Democratic Party has long undertaken efforéssist mail-in voters in order to maximize
voter turnout, particularly among the elderly amshlled. Tr.86-87; 1.R.75-762. In 2006, the
Party expected to spend approximately $100,00€fdante to assist mail-in voters. 1.R.7613. The
Party has also implemented efforts to increaservtotaout in minority communities, including
black and Hispanic communities in Texas, becausmut there is typically lower than in Anglo
communities, due in large part to the long histiryoting discrimination by the State.
1.R.7899. Assisting voters with mail-in voting takeany forms. For example, the efforts of
Plaintiff Texas Democratic Party have includedoyiding assistance to voters in completing
applications for mail-in ballots, including mailirigre-filled” applications to voters, who then
need only sign and return the application; helpiaters who have received mail-in ballots with
marking their ballots (particularly voters who &tand or cannot read or write); and physically
placing sealed ballots in the mail or otherwisewideing the ballots to election officials. Tr.61-
65,72-76, 86-87; PX14 at 10-17; PX15 at 8-14; 1527/

Some voters need assistance for the entire apiphcand voting process. 1.R.767 4. In
all cases, the assistor merely provides whateverthe voter requests. 1.R.77Y6. Where the
assistance needed involves reading the ballovtdea or providing instruction in marking the
ballot, the voter’s decision is made by the votghaut influence or pressure from the assistor.
1.R.776. In many cases, an assistor is spetyfiagked to take the voter's completed ballot,

which must be sealed in the carrier envelope, aaitithmt ballot for the voter. Tr.63-64,75,86-



87,122-23; PX14 at 13-17; PX159911-12; 1.R.77-787YBecause it was often infeasible or
inefficient to immediately deposit a completed baih the mail or with a common carrier, the
Party’s practice before 2003 was to allow assigtmexccumulate completed ballots during the
day, and, at the end of the day, a Party representanot necessarily the assistor who
interacted with the voter — would deliver the badlto the clerk. Tr.86-87; 1.R.77-7817. In past
years, a significant number of individuals workioig behalf of campaigns and the Democratic
Party at the county level have been involved imstisg mail-in voters, including mailing voters’
ballots. Tr.61-65,72-76,86-87; PX14 at 10-17; PX18-14; 1.R.75-76Y2. Mail-in voters
regularly inform the Party that they appreciats #ssistance. Tr.65; 1.R.7693. Absent such
efforts by the Party and the individual Plaintififsassist mail-in voters, many potential mailing
voters would find it difficult or impossible to reive a mail-in ballot or properly complete and
cast a ballot. Tr.64,68,86-87,123; PX14 at 17; PAtL52; 1.R.788.

The need for such assistance is exemplified leyRéintiff Parthenia McDonald, who at
the time of her videotaped deposition in 2006, w@8-years old, homebound, and severely
physically handicapped woman living in Fort Wordind who required assistance to receive and
cast her mail-in ballot. Tr.119-23. Plaintiff Rmn Robison is another severely handicapped
voter who requires assistance to cast his balMst. Robinson, a paralyzed veteran who resides
in Texarkana, is wheel-chair bound and has suffees@ral strokes. App. Ex 4 at 5. Because he
cannot use his right hand, he needs assistandadmg a ballot in the carrier envelopd. (@t pp.
10-11), and it is “hard” for him to mail his ballod. at 12. If Plaintiff Willie Ray or her
granddaughter (Plaintiff Jamillah Johnson) werewifiing to help him vote, he probably would
not get to vote because he does not know anyoaews could help himld., at 13, 18. Eddie

Buchanan, another stroke victim who is severelglded and lives in Karnack, also requires



assistance. He resides with his wife, but if skkeamno longer able to help him, he would need to
call upon Plaintiff Eddie Jackson to help him, hessahe needs help in mailing a ballot, filling
out the ballot, and applying for the ballot. Afgx. 5 at 15. Buchanan testified that if he could
not receive assistance in mailing his ballot, heildmot be able to votdd. at 8.

B. Texas Voter Fraud Law And The Challenged Provi®ns.

Texas law — like the law of other states — hag ljprovided for criminal and other
penalties to combat voter fraud. In provisionsliagple to both in-person and mail-in voting,
Texas criminalizes “illegal voting” +e., voting by ineligible individuals, multiple votingnd
voting while impersonating another person. TerecECode § 64.012. Texas law also makes it
an offense to provide “unlawful assistance” to vete completing their in-person or mail-in
ballots —.e., by assisting ineligible voters, by acting agathst will of the voter, or by
suggesting to the voter how to votel. 88 64.036(a) (1)-(3). Texas also criminalizes the
provision of false information on an applicatiom éomail-in ballotid. § 84.0041.

Despite these broad provisions empowering Texasal$ to combat actual voter fraud,
the Texas Legislature amended the Texas Electiale @02003 to create a series of novel,
vague and broad additional prohibitions relateth#ol-in voting. SeeHouse Bill 54, 2003 Tex.
Gen. Laws 393 (78th Legislature 2003). At the ttht the Legislature considered House Bill
54, it was in the midst of one of the fiercest leatin Texas legislative history — the mid-decade
redistricting of the Texas congressional distrid®25-2612. Accordingly, the Bill proceeded
through the Legislature quickly and without exteesilebate. PX25-2612. As several legislators
explain, “the hasty process and the vague wordirspme of the provisions of House Bill 54

may have left it unclear how those provisions wdagdapplied in practice.” PX25-2613.
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As the legislative hearings concerning these prorgsindicate, the Texas Legislature received
no evidence of fraud concerning individuals andaoigations who provided assistance to voters
with mail-in ballots, such as PlaintiffSee, e.g.PX21-2495, PX25-2674. Many witnesses
simply assumed that such fraud was a problem.ekample, Representative Wolens, the Bill's
sponsor, indicated that he was acting on unprouspisions that fraud had occurred in elections
involving him and his wife and newspaper accoutlegmg voter fraud. 3.R.660-61. As he
explained, what motivated him was eliminating appearancef fraud: “I'm not here
complaining that there is widespread fraud, | aratsaying that there are minimum
improprieties that on the face of it look wrong.R3672;see3.R.667 (seeking to “absolutely
eliminate the appearance of impropriety”); 3.R.@21¢‘[w]hen | read about it anecdotally in the
newspapers, | don’t need to go make certain theaetis a fraud or not a fraud, it is announced
that it just looks bad”). Ultimately, RepresentatiWolens sought to stop what he described as
“pushy” people, R.3.777, not “vote harvesters, qfrof which did not exist.

Throughout the proceedings, some legislators gurest whether the provisions were
targeted at legitimate get-out-the-vote effortstipalarly those of African-Americans and
Hispanics.See, e.9.3.R.735. Nonetheless, the understanding oflkgis (including
Democrats) voting for the legislation “was that #leendments would be used to investigate and
prosecute actual instances of voter fraud” and dook be used to prosecute those who simply
mailed ballots for other voters or to otherwiseetigteople from providing assistance to voters in
need. PX2214; PX2513; PX2613. In contrast, Deats@pposing the Bill feared that its

provisions, including Texas Election Code §86.006uld “have a chilling effect on [their]

°“\ote harvesting” is not a recognized term undekds law, but, according to a news article quoting
Representative Wolens, “vote harvesting” occurswiiee mail-in ballots of elderly or other vulnetaltitizens are
illegally collected by campaign operatives.” 2.RL50
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constituents’ [right] to vote in cases where vdtaud had not and would not be an issue.”
PX2495;seePX2114; PX2394.

The 2003 legislation added several restrictionssehwimary effect is to deter legitimate
and constitutionally protected voting and expressigtivity:

Section 64.036(a)(4)The 2003 legislation added a new, broad categbtynlawful

assistance,” providing for criminal penalties ifiadividual “provides assistance to a

voter who has not requested assistance or seldwtgubrson to assist the voter.” Tex.
Elec. Code 864.036(a)(4).

Section 84.003(b) The 2003 legislation created a restriction oflaar and potentially
broad scope, establishing penalties for anyone‘white presence of an applicant
otherwise assistan applicant in completing an early voting ballppkcation” without
following the documentation procedure for withes3es. Elec. Code § 84.003(b)
(emphasis added). The term “otherwise assistfignprovision is undefined, and to
make matters even more confusing for voters andtass, the specific definition of
“assisting a voter” set forth in the 2003 legislatdoesot apply to Section 84.003(b).
See id§ 64.0321.

Section 84.004The 2003 legislation altered the title of thisysion, which
criminalized witnessing more than one mail- inldtahpplication in the same
election, even if all the required information #owitness is provided. Tex. Elec.
Code § 84.004.

Section 86.0051 Section 86.0051 establishes criminal penaltesegitimate
assistance provided to voters related to the if@aenvelope” that holds a mail-in
ballot. Relevant here, Section 86.0051 providasiths a criminal offense if “[a]
person other than the voter . . . deposits theecanvelope in the mail or with a
common or contract carrier” without “provid[indje person’s signature, printed
name, and residence address on the reverse dide efivelope.” Tex. Elec. Code
88 86.0051(b), (c). Itis no defense “that theeveoluntarily gave another person
possession of the voter’s carrier envelope.’s 86.0051(c), although there is a
narrow exception for immediate family members antividuals registered to

vote at the same addregk,§ 86.0051(e).

Section 86.006 The 2003 legislation added Sections 86.006() @) to the Texas
Election Code, criminalizing the mepessessionf another’'s mail-in ballot or carrier
envelope:

() A person commits an offense if the person knmaghy possesses an official
ballot or official carrier envelope provided undleis code to another. Unless the
person possessed the ballot or carrier envelogeimtgnt to defraud the voter or
the election authority, this subsection does nptyafp a person who, on the
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date of the offense, was:

(1) related to the voter within the second degifesffity or the third
degree of consanguinity, as determined under Stibedg, chapter 573,
Government Code;

(2) registered to vote at the same address astke v
(3) an early voting clerk or a deputy early votolgrk;

(4) a person who possesses the carrier envelopelén to deposit the
envelope in the mail or with a common or contractier and who provides the
information required by Section 86.0051(b) in ademrce with that section;

(5) an employee of the United States Postal Sewmarking in the normal
course of the employee’s authorized duties; or

(6) a common or contract carrier working in themar course of the
carrier's authorized duties if the official balistsealed in an official carrier
envelope that is accompanied by an individual @eliveceipt for that particular
carrier envelopé?

(9) An offense under subsection (f) is:

(1) a Class B misdemeanor if the person possessessaone but fewer
than 10 ballots or carrier envelopes unless thegmepossesses the ballots or
carrier envelopes without the consent of the votarg/hich event the offense is a
state jail felony;

(2) a class A misdemeanor if the person posses$easa 10 but fewer
than 20 ballots or carrier envelopes unless thegnepossesses the ballots or
carrier envelopes without the consent of the votara/hich event the offense is a
felony of the third degree; or

(3) a state jail felony if the person possessesraf@iore ballots or carrier
envelopes unless the person possesses the balt@gier envelopes without the
consent of the voters, in which event the offesse fielony of the second degree.

Tex. Elec. Code §§ 86.006(f), (g).

91n 2007, the Texas Legislature amended Sectio®086f) of Texas Election Code to provide for these
exemptions. Prior to 2007, these six categoriea®in@rovided a person with an affirmative defettsprosecution.
Although that is a positive step, such amendmentidvizave Section 86.006(f) constitutionally defieet because
the statute contains no exception for one who meressesses the ballot of another voter with thégns consent
and does not mail the ballot.
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Thus, Section 86.006(f) and (g) provide that & idass B misdemeanor—subject
to up to 180 days in jail and up to a $2,000 fseeTex. Penal Code § 12.22—t0 possess
even just one mail-in ballot of another voter. é&gon possessing such a ballot may
escape liability only if he or she falls within oakthe six narrow exemptions provided
by Section 86.006(f). Moreover, by its plain tefrBection 86.006(f) applies and
provides no potential exemption from liability fimdividuals who, for example: (1)
provide lawful assistance to voters, provide idgirtg information on the carrier
envelopes, but do not mail the voters’ ballots, &)dncidentally or consensually
possess but do not mail another’s ballot.

Violations of Section 86.006 result in the compleémial of voters’ right to vote:
“[a] ballot returned in violation of this sectionaynot be counted.1d. § 86.006(h)):*

C. The Challenged Provisions Have Been Used To Tget Legitimate Activities Of
Disfavored Groups, Creating A Chilling Effect On Protected Expression And
Association.

Defendants have enforced the challenged provisigrerticularly Section 86.006(f) — in

a discriminatory manner, targeting Democrats anchb@s of minority groups for prosecution.

Indeed, through public statements, website postiags testimony before legislative oversight

committees, the Attorney General has acknowledigadall individuals prosecuted under the

2003 legislation were Democrats. 1.R.81114. Intemhd it appears that all but one of those

prosecuted was African-American or Hispanic. 1.3l In contrast, the Attorney General's

office has refused to properly investigate violat@f the election laws allegedly committed by

Republicans, such as those involving the impropdrikegal handling of ballots. 1.R.81-

821915-16.

This selective enforcement of the challenged @ions is unsurprising, given that the

State’s own training materials for local electidfiadals encourage targeting enforcement on a

racially discriminatory basis by making the unfoadduggestion that a correlation exists

" Newly amended Section 86.006 also restricts paliparties’ ability to return carrier envelopes vVoters,
prohibiting return from any “office” of a politicglarty,id. 8 86.006(d)(1), and requiring that “[c]arrier elopes
may not be collected and stored at another locdtioaubsequent delivery to the early voting clefd. §
86.006(e). Section 86.006 also now provides tltareer envelope may be delivered to officialsydny mail or
common carrier, and not methods (e.g., hand-defjwesditionally used by political partiekl. § 86.006(a).
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between membership in a minority group and engaiginvgter fraud. For example, a
PowerPoint presentation prepared by the officettdraey General Abbott contains a
photograph of African-American voters standinginelto vote to emphasize that “all laws
apply” to early voting. PX10 at 25. That samespraation uses a graphic of the “sickle cell
stamp” — a postage stamp used widely by African Acaes, whom sickle cell disease
particularly affects — to exemplify “unique stam@ssociated with voter fraud, despite no
legitimate basis for making that connection. PXi61a5.

In early 2006, Plaintiffs Ray and Johnson, botiwbbm are African-American, were
indicted by State officials for possessing and im@iballots for voters who required assistance
with their mail-in ballots, and they pleaded gutityviolating Tex. Elec. Code § 86.006(f). PX1.
There was no allegation or proof of any actual voeud. Tr.78-79; PX1. The Attorney
General widely publicized these indictments in 20089, PX11. These two Plaintiffs were
never assessed a finding of guilt, but pursuaatptea bargain, received a deferred adjudication
of the alleged violations. Plaintiffs Meeks andnileweather, both also African-American, were
contacted by state officials concerning their imeohent in efforts to assist mail-in voters,
leading them to believe that they may be subjecémonvestigation. Tr.65-66; PX15 at 16-18.

As the early and mail-in voting period nearedtf@ November 6, 2006 election, the
chilling effect of the challenged provisions maadiried acutely, as Texas voters and volunteers —
including many affiliated with the Texas DemocrdRiarty — reported being intimidated and
chilled by the State’s enforcement of the challehgevisions. Tr.66,88; PX14 at 23-31; PX15
at 17-18; 1.R.78-81,82-8311110-14,17. Democratmepzagn official Jane Hamilton testified
about how Defendant Abbott’s investigations andsponitions of African-Americans was

having, in her words, “a chilling effect”:
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[T]he elderly who need help [with voting] are hearithe rumors, the phoners [in the
phone banks] are hearing the rumors. This is ales¢hare all the same people who are
all hearing that people are going to jail, heatimaf there was a private investigator that
peeked into someone’s window. Next thing you knshe has a stroke. Next thing you
know she is in a nursing home. Next thing you krshw is not the same person that she
was years ago. We all hear about these thingsewagryone has been affected by it.

* * *

It's a chilling effect. | mean, that's what it iShat’s the best way to describe it.
App. Ex. 6 at 31.

Similarly, Plaintiff Rebecca Minneweather alsatifesd about “a very chilling effect for
me[.]” App. Ex. 7 at 10. As a result of the Attely General’s investigation of her activities
assisting elderly voters with their mail-in balbgiplications, Plaintiff Minneweather, who helped
between 80 and 100 voters with their mail-in ballotior to 2006, has stopped assisting voters
altogether and has not assisted a single votee 006.1d. at 4. Ms. Minneweather’s
testimony underscores the personal intimidatingatfthat the State’s enforcement efforts have
had on her:

At that time when they did the investigation oreimbgation or however you want to put

it, because it was very intimidat[ing], it was ayehilling effect for the mere fact that it

was very stressful. | didn’t appreciate them ogllime a criminal in the newspaper and
judge me because you [the Texas Attorney Genesdlte] didn’t know me, and | didn’t
appreciate that. And that really hurt my character

....And it really upset me that | didn’t get a chancepend any more time with my

senior citizens because, again, | render a setwittee public, and that's what it’s all

about. And for you to come in and suggest the ththgt have been suggested that really
hurt my feelings as an individual, and | feel ly@u need to know that.

And you also interrogated a lot of the senior eltiz to the point they don’t want to have

anything to do with anybody else because theyfaagdebecause of how y’'all handled

the situation.

App. Ex.7 at 10. Plaintiff Willie Ray similarly s#ified that there was a “chilling effect” in the

Texarkana as a result of the Attorney General'®effoing door to door in the black community
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and interrogating voters. App. Ex. 22 at 14-1% Ms. Ray put it, the chilling effect produced
by the Texas Attorney General's investigations pratecutions produced “a spirit killing”
among the elderly black voterdd. at 17.

Democratic voters and volunteers were confusedtalbat activities would trigger
investigation and prosecution, despite the Texand2eatic Party’s efforts to educate its
members about the challenged provisions. Tr.66884 at 23-31; PX15 at 17-18; 78-71,82-
8311110-14,17This confusion and fear was exacerbated by theliattall but one of the State’s
voting prosecutions since 2003 had been targetbtheit or Hispanic individuals: and all were
Democrats, 1.R.2130; 1.R.811f4nd in light of public comments by State officiasch as
the Texas Solicitor General's false and defamastagements about the individual Plaintiffs in
this case, 1.R.80-831113,17. In particular, Se@®.006(f), which criminalizes the mere
possession of another’s mail-in ballot, had a eigleffect on those who sought to assist mail-in
voters. Although the Section provided for sevafitmative defenses (now exemptions) to

prosecution, including for an individual who depeshe envelope in the mail and provides

13 This Court has severed out the Plaintiffs’ claimgarding racially discriminatory implementatiordan
enforcement of the challenged provisions. Nevégts the evidence already in the record regartthisgclaim
(offered at the 2006 preliminary injunction heajiigrelevant to show that the challenged provisiare
unnecessary to combat actual voter fraud, as welbgue and substantially overbroad, so as tdgean
extremely broad basis to arbitrary and unfairlyoecé the provisions against disfavored groups.

4 An updated chart prepared by the Texas Attornaye@# of those being subjected to prosecution ifmations of
the Texas Election Code can be found at App. ExB&cause this document has been marked confitibgtia
Defendants, this exhibit will be filed under seatguant to Local Rule CV-5.

16 Notably, the carrier envelope presently used kyState does not contain language indicating thgtrse who
possesses the envelope — regardless whether thegiti in the mail — must provide their identifig information.
PX2. The envelope also contains no separate signatea for individualsailing ballots for voters — as opposed
to individualsassistingvoters in completing or marking the ballot. PX# official correspondence to mail-in
voters, the Defendant Secretary of State simifailegd to advise voters that possession of anaghellot is a crime
and that identifying information must be providedaoid prosecution, not only by those who assisalso by
those simply mailing ballots. PX8.
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identifying information, there was no defense fonrdividual who merely possessed another’s
carrier envelope with the voter's consent. TexcE@ode § 86.006(f)

Thus, as Early Voting for the 2006 general electot underway, the Texas Democratic
Party found that many of its members were unablenarilling to provide assistance to mail-in
voters, for fear of investigation or prosecution3tgte officials, even in the complete absence of
any fraudulent activity. Tr.66,88; PX14 at 23-&+21; PX15 at 17-18; 1.R.78-80110-11,13.
Accordingly, the Party foresaw a substantial decimsuch assistance as compared to previous
years. Tr.88; 1.R.77-78,80-81117,13. Party alfs;iworried about encouraging activities that
could lead to investigation or prosecution, wenedd to curtail their ordinary get-out-the-vote
efforts, with some voter turnout programs startatgr than planned or not at all. Tr.88; 1.R.81-
8311113,17. The Party sought clarification fromté&tficials about the interpretation and
enforcement of the challenged provisions, but ttaeSlid not adequately respond, leaving such
matters to local election administrators and irdial citizens. Tr.88; 1.R.82-83Y17. App. Ex.
18.

Absent assistance from Plaintiffs and otherstiilean who wish to assist mail-in voters,
many elderly and disabled voters were not ableteive and cast mail-in ballots in the 2006
election, resulting in lost votes. Tr.68,81; PXi43-24,31; PX15 at 25-26; 1.R.78-81118,13.
Several voters have informed Plaintiff Jamillahrdgdn that in light of the prosecutions of
Plaintiff Willie Ray and her granddaughter (Ms. dsbin) for mailing the ballots of elderly and
disabled voters, they would not vote again. App.%Eat 15. One voter identified by Ms.
Johnson was Louise French, who was interviewechbgstigators from the office of the Texas
Attorney General during the investigation of pldfstRay and Johnsond. at 15-20. Ms.

Johnson testified that she believes Ms. Frenclustoo scared to ask her for assistance in
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voting. Id. at 20. Even for those mail-in voters able ta tadlots, not all were able to rely on
the assistance of the person of their choosind2br26; PX15 at 17-19.
D. This Court’s 2006 Injunction Order

This Court’s October 31, 2006 injunction was basegart, on testimony from several
witnesses describing the chilling effect createdsbygtion 86.006(f) on voting and voter
assistance. This Court also received substant@lrdentary evidence, including confusing
materials from State officials concerning Sectién086(f). PX8-10. Ruben Hernandez, the
Executive Director of the Plaintiff Texas Democcd®arty, testified about the devastating effect
that Section 86.006’s broad prohibition was hawngyet-out-the-vote efforts. Tr.87-89;
1.R.78-831110-14,17. Several of the Plaintiffsified live (Ray) or via videotaped deposition
(Minneweather, Meeks and McDonald) to explain haet®n 86.006 restricted the provision of
needed assistance to consenting voters. Tr.632@8-26; PX15 at 17-20. Campaign manager
and Democratic Party activist Jane Hamilton furisgulained by videotaped deposition the
chilling effect created by Section 86.006. PX14&284 Based upon this evidence, this Court
made the considered factual finding that “§ 86.p8/ents [Plaintiffs] and dissuades others,
under the pain of prosecution, from participatindgegitimate organizational efforts designed to
maximize early voter turnout.” 4.R.852127; 3.RE2$27. This finding has been further
confirmed by the additional evidence developediscavery, which is cited throughout this brief
and included in the attached exhibits.

Based on its findings, this Court issued a namposyiminary injunction against certain
enforcement of Sections 86.006(f) and (h). TherCauled that, pursuant to the First and

Fourteenth Amendments, which protect the fundanheigtat to vote, the State is barred from
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enforcing Sections 86.006(f) and (h) “in circumstsin which a person, other than the voter,
has merely possessed the official ballot or officarier envelope and such possession is with
the actual consent of the voter.” 4.R.843; 2.R.B.8M is important to note that the statute
provides no exception or affirmative defense inhsaGituation. 4.R.856-57Y17-20; 3.R.E.856-
579117- 20. However, this Court also stated: “Nwjhin this order should be read to enjoin the
defendants from enforcing the provisions of TexecEICode § 86.006(f) or (h) under any other
circumstances.” 4.R.843; 2.R.E.843. In particulae State was not prevented “from enforcing
Tex. Elec. Code § 86.0051 under the circumstancesich a person, other than the voter,
deposits the carrier envelope in the mail or witbenmon or contract carrier and does not
provide the person’s signature, printed name, aslence address on the reverse side of the
envelope.” 4.R.843-44; 2.R.E.843-44.

As a result of the Court’s injunction, Counsel Raintiffs prepared a “Memorandum to
Interested Parties,” which was widely distributedMovember 1, 2006 to over 500 leaders in the
state Democratic Party, including Democratic cowftgirs and candidates, and which
accurately summarized the injunctioBee Ex. 3 to Plaintiffs’ Opp. to 5th Cir. Stay Mofiléd
Nov. 2, 2006).

E. The Parties.

Plaintiffs in this action include the Texas Demaicr®arty, an organization that has long
engaged in legitimate efforts to assist mail-inevet(particularly disabled and elderly voters)
exercise their right to vote, as well as severéno(Plaintiffs Ray, Johnson, Meeks, and
Minneweather) who assisted disabled and elderlgrgah the past and wish to continue

assisting them in the future. Plaintiff Reuben Rabn is a disabled veteran who is a homebound
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voter; Plaintiff Robinson depends upon the asst&tant others to apply for and cast his mail-in
ballot.

Defendants are the State of Texas, the Texasm&tyoGeneral, Greg Abbott, and the
Texas Secretary of State, Phil Wilson.

COUNTERSTATEMENT OF DISPUTED MATERIAL FACTS

Plaintiffs dispute several of the State’s allegadisputed material facts (at Defendants’
Motion for Summary Judgment at 27-29) as eitheoirect, incomplete, misleading, irrelevant
or a combination thereof.

Plaintiffs dispute proposed fact three becauseetiseevidence of voters who have not
voted due to the enactment or enforcement of thélesiged provisionsSee, e.g App. Ex. 9 at
15-20 (Jamillah Johnson Deposition), App. Ex. 224&{Willie Ray Deposition); App. Ex. 21 at
21 (Dorothy Dean Deposition), and App. Ex. 6 at2ZB8(Jane Hamilton Deposition). Moreover,
the voting histories for some of the Texarkana rsoteterviewed by the Office of the Attorney
General in 2005 during the investigation of Wilkay and Jamillah Johnson, show that they did
not vote after 2004e(g, Lillie Briscoe, Opal Walker) and some voted oimythe 2006 primary
and no other election subsequent to 2004 (e.geaiGrant, Opal Hart, Bernice Junior, Mary
Marshall and J.D. Webster). App. Ex.10.

Plaintiffs dispute proposed fact four because tieewidence that political activists have
discontinued assisting voters with mail-in balldte to confusion about the challenged
provisions. Moreover, this proposed fact is midieg, because some activists have
discontinued some but not all of their activitiesléor have scaled back their activities without
completely discontinuing them. This chilling efféas been due both to confusion about the

challenged provision and fear of arbitrary and miismatory enforcement by the StatBee, e.g.
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App. Ex. 7 (Rebecca Minneweather Deposition); App. 6 (Jane Hamilton Deposition)

Plaintiffs dispute proposed fact five because Bl&snRay and Johnson have not fully
resumed the political and associational activitied they undertook prior to being investigated
and prosecuted by the State for the mere act cfasmually possessing another’s mail-in ballot.
Moreover, witnesses have testified that the chgérprovisions and the State’s enforcement
thereof have curtailed their ability to help votersieed and organize other helpeseeApp.

Ex. 6 at 38-39 (Jane Hamilton Deposition), App. EX at 15-19 (Deposition of Willie Ray) and
App. Ex. 21 at 18 (Dorothy Dean Deposition). Farthore, the Texas Democratic Party’s
Political Director, Ken Bailey, identified a numbafrParty activists who discontinued providing
assistance to voters who wished to vote by mahbse they were intimidated and confused by
the 2003 amendments to the law and the Attorneyefa#a prosecutions. App. Ex. 15 at 17-18,
29-30 (Ken Bailey Deposition).

Plaintiffs dispute proposed fact six because RfsriRay and Johnson do have a criminal
record; they were prosecuted, pleaded guilty, pags, and served sentences of probation.
Indeed, the State has argued throughout this pdowgéincluding in its summary judgment
motion) that because of their criminal recordsjriRiffis Ray and Johnson are barred from
bringing suit undeHeck v. Humphreys12 U.S. 477 (1994). Thus, not only is this josgx fact
incorrect, but the State should be estopped fr&mngahis factual position, which is contrary to
its argument that Plaintiffs Ray and Johnson arwicted criminals who have no right to bring
this suit.

Plaintiffs dispute proposed fact seven becausentisleading. Plaintiffs Meeks and
Minneweather were not merely questioned by invastig from the Attorney General’s Office —

they were interrogated, harassed, and intimidated.
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Plaintiffs dispute proposed fact eight becausg iitat clear that the investigations of
Plaintiffs Meeks and Minneweather were closed.tiNgihas received notice to that effect.

Plaintiffs dispute proposed fact ten because RfbReuben Robinson has been
interrogated by investigators from the Attorney &matis Office and has thus been part of the
State’s investigative efforts related to the chajled provisions.

COUNTERSTATEMENT OF ISSUES TO BE DECIDED

There are five substantive causes of action (fomehdal right to vote, First Amendment,
vagueness, due process and Section 208) and falkerped provisions. The Court must assess
all of the challenged provisions (separately amggtioer) under all of the substantive causes of
action, both on a facial and as-applied basisrdeioto grant summary judgment to the State.

Plaintiffs’ vagueness and overbreadth challengmisonly to 86.006(f), but to all of the
challenged provisions.

ARGUMENT

THE STATE IS NOT ENTITLED TO SUMMARY JUDGMENT ON
PLAINTIFFS’ FUNDAMENTAL RIGHT TO VOTE CLAIM.

A. The State Does Not Accurately Describe Plaintiéf Fundamental Right To
Vote Claim Or The Controlling Standard Of Review.

Count | of the Complaint alleges that the challehgevisions are unconstitutional
because they violate the fundamental right to goteranteed by the First and Fourteenth
Amendments.See, e.g Crawford v. Marion County Elec. Bb53 U.S. _ , 2008 U.S. LEXIS
3846 (2008)Burdick v. Takushi504 U.S. 428 (1992Anderson v. Celebrezz60 U.S. 780
(1983). Under th8urdick-Andersoriramework, which was reaffirmed @rawford see2008
U.S. LEXIS 3856, at *12-16 & n.8[a] court considering a challenge to a state eadaw

must weigh the character and magnitude of the @skgrjury to the rights protected by the First
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and Fourteenth Amendments against the preciseestteput forward by the State as
justifications for the burden imposed by its ruld.éxas Indep. Party v. Kirl84 F.3d 178, 182
(5th Cir. 1996) (citingBurdick 504 U.S. at 434, anéinderson460 U.S. at 789).

It is established that this balancing analysis I'ndt be automatic” because “there is ‘no
substitute for the hard judgments that must be nfadenderson460 U.S. at 789-90 (quoting
Storer v. Brown415 U.S. 724, 730 n.10 (19743ge, e.g.Timmons v. Twin Cities Area New
Party, 520 U.S. 351, 359 (1997) (“No bright line sepasgtermissible election-related
regulation from unconstitutional infringements.”Jhus, “[o]nly after weighing all of these
factors is a reviewing court in a position to decidhether the challenged provision is
unconstitutional.” Pilcher v. Rains853 F.2d 334, 336 (5th Cir. 1988) (quotigderson. As
the Supreme Court recently reiteratecCrawford, no “litmus test” “neatly separate[s] valid
from invalid restrictions.” 2008 U.S. LEXIS 3854, *14-16. Rather, “a court must identify and
evaluate the interests put forward by the Stajasagications for the burden imposed by its rule,
and then make the ‘hard judgment’ that our advgrsgstem demands.ld. at *14. “However
slight that burden may appear, . . . it must béfjed by relevant and legitimate state interests
‘sufficient to justify the limitation.” Id. at *16 (quotingNorman v. Reedb02 U.S. 279, 288-89
(1992)).

The State erroneously suggests that this casendd@splicate the fundamental right to
vote because it involves mail-in balloting.g., Defendants’ Motion at 41. Plaintiffs
respectfully submit that this argument is incorréco begin with, the Secretary of State has

recognized in his official proclamations that cagta ballot by mail in Texas is synonymous

7 plaintiffs recognize the Court's ruling at the [prénary injunction stage concernidcDonald v. Board of
Election Commissioners of Chicadd®4 U.S. 802 (19693eeFindings 11 11-12, but respectfully submit that
McDonalds application of less than strict scrutiny to afitee balloting restrictions does not mean that such
restrictions do not implicate the fundamental righvote.
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with “exercis[ing] your right to vote.” PX8. THgtate rests its argument bfltDonald v. Board
of Election Commissioners of Chica@®94 U.S. 802 (1969%eeDefendants’ Motion at 41.
However,McDonalddoes not support the State’s claim that burdensestections on mail-in

or absentee balloting do not implicate a fundamerght. InMcDonald the Supreme Court
held that strict scrutiny did not apply to prisaierlaimed right to vote by absentee ballot where
there wasio evidencehat prisoners could not otherwise exercise thednise.See394 U.S. at
808. In a series of subsequent cases interprstaigpnald the Supreme Court struck down
unreasonable absentee ballot restrictions, deSfmonald’sholding that strict scrutiny did not
apply in that case. For exampleOfBrien v. Skinner414 U.S. 524 (1974), the Supreme Court
explained thamMcDonaldmerely “rested on a failure of proof,” and thusisk down a New

York law restricting the use of absentee ballotpbsoners as “unconstitutionally onerous,”
where the prohibition “denied any alternative meainsasting their vote although they are
legally qualified to vote.”Id. at 530. Similarly, irAmerican Party of Texas v. Whi#&l5 U.S.

767 (1974), the Supreme Court rejected the lowertsouse ofMcDonaldto sanction absentee
ballot restrictions on minority parties, holdingtfit is plain that permitting absentee voting by
some classes of voters and denying the privilegehter classes of otherwise qualified voters in
similar circumstances, without affording a comp#atiternative means to vote, is an arbitrary
discrimination violative of the Equal Protectiora@te.” Id. at 795. Thus, it is simply untrue
thatMcDonaldpermits the State to impose whatever restrictibdesires on absentee balloting
or that absentee balloting does not implicate ingt Fourteenth Amendment rights. Rather,
where, as here, voters are significantly restriatettheir right under State law to cast an absentee
ballot, courts must ensure that such restrictisasat arbitrary, unjustified, or unduly onerous.

The State also erroneously claims that “[t]jo sedoen their facial challenge, Plaintiffs
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must “establish that no set of circumstances exisider which the [statute] would be valid.””
Defendants’ Motion at 32-33 (quotiMjashington State Grange v. Washington State Rejaubli
Party, 128 S. Ct. 1184, 1190 (2008) (in turn, quotuhgited States v. Salernd81 U.S. 739
(1987))). However, as the Supreme Court acknovdddg\Washington GranggheSalerno
standard has not been held to be controlling inldmmental right to vote cases and thus does not
bar invalidation of a statute that has less thgmanly legitimate sweep” with respect to the
fundamental right to voteSee Washington Grang#28 S. Ct. at 119@rawford, 2008 U.S.
LEXIS 3856, at *35 (holding that a facial fundamaight to vote challenge “must fail where
the statute has a ‘plainly legitimate sweep’”(inrquotes omitted)).

Moreover, critical to the Court’'s assessment effdtial fundamental right to vote
challenges irfCrawfordandWashington Grangeas thepre-enforcememature of the
challenges at issue, and the corresponding evatgrdeficiency that prevented the assessment
of the provisions’ constitutionality. For exampile Washington Grangehe Court followed a
path of “judicial restraint” because “[tlhe Stateshhad no opportunity to implement” the
challenged blanket primary provisions. 128 Satii190-91. Likewise, i€rawford the Court
could not facially invalidate the voter ID law asue “on the basis of the record that ha[d] been
made in th[at] litigation,” 2008 U.S. LEXIS 3858&,*33, because the record did “not provide
any concrete evidence of the burden imposed ons/atleo currently lack photo identification”
and thus made it impossible for the Court to “qugmither the magnitude of the burden on this
narrow class of voters or the portion of the bursheposed upon them that is fully justifiedld.

In stark contrast to both of these cases, heretlthlbenged provisions have been in effect and
enforced for several years, and Plaintiffs have theen able to develop evidence showing the

burdens created by the provisions, their vaguemesisthe State’s enforcement. Moreover,
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unlike Washington Granger Crawford, this case involves threatenediminal penaltieon
voters and their helpers — an obviously differend enore severe sanction than in the ordinary
fundamental right to vote case.

B. The Material Factual Disputes Concerning Plaintifs’ Fundamental Right To

Vote Claim, As Well As TheBurdick-Anderson Balancing, Must Be Resolved
By The Court At Trial.

The State is not entitled to summary judgment @niffs’ fundamental right to vote
claim, evaluated under these controlling standaRlaintiffs have developed evidence
supporting their allegations in the Complaint aedhdnstrating that the burdens created by the
challenged provisions and their enforcement dgustify those provisions, despite the State’s
obviously important interest in preventing votimgud. It is the Court’s role, after hearing all
relevant evidence at trial, to “make the ‘hard jondgt’ that our adversary system demands.”
Crawford 2008 U.S. LEXIS 3856, at *14.

Notably, since the inception of this lawsuit, that8 has recognized that there are
constitutional problems with the challenged prawis. First, in 2007, the Texas legislature
amended Section 86.006(f) of the Texas ElectioneGudas to transform what had been narrow
affirmative defenses to prosecution into exempticd®8scond, and even more significantly, the
State has recently proposed revising its carrieel@pe, mail-in ballot envelope, and related
instructions, in order to provide what the Staterapts to clarify as “more clear” guidance to
voters and helpers about the scope of the challepgwrisions. Defendants’ Motion at 23.
Although the State now argues that the proposedgdsawere not legally required, its
submission to the United States Department of deistipeatedly makes clear that the proposed

changes were “necessitated” by Plaintiffs’ claimshis litigation. App. Ex. 11 at 1 (Secretary
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of State’s Submission to U.S. Department of Justitach 27, 2008)® Although the State’s
proposed revisions do not cure the constitutionablems with Texas Election Code Sections
86.0051 and 86.006, they do indicate that thereigreficant factual issues at stake concerning
both liability and remedies. These issues willheebe carefully weighed by the Court based
on all the evidence at trial.

In arguing for summary judgment, the State misregmes the existing evidence
regarding the burdens on voters and helpers, makangrroneous and unsupported claim that
“[t]here is no evidence of a chill on constitutitipaorotected activities.” Defendants’ Motion at
40; see idat 41-43. Plaintiffs’ evidence establishes busdem both voters and helpers. Some
individuals have stopped voting or helping altogethApp. Ex. 7 at 4 and 10 (Rebecca
Minneweather Deposition); App. Ex. 6 at 23, 39 @ladamilton Deposition). Others have
sharply curtailed their activities due to the pessens’ burdens, vagueness and enforcem8ae
App. Ex. 6 at 22-23, 38-39 (Jane Hamilton Depos)tid\pp. Ex. 22 at 15-19 (Deposition of
Willie Ray Deposition); App. Ex. 6 at 4 (RebeccanMiéweather Deposition), and App. Ex. 21 at
18 (Dorothy Dean Deposition). And it certainly shibnot be held against Plaintiffs that the
severely disabled Gloria Meeks and Reuben Robiresawh) of whom has suffered strokes, have
been able to cast their votes in recent electidespite that the challenged provisions unduly and
unfairly burden the assistance that they may receimd despite that those provisions threaten to
prevent them and other elderly and disabled vdters receiving needed assistance altogether

in the future.

18 The State’s submission to DOJ also noted thapthposed changes were made “as a result of [ifigdtion”
(App. Ex. 11 at 3). On April 3 and 18, 2008, that8 supplemented its submission to DOJ, notirlgpih instances
that the proposed changes to the carrier envelogh¢he instructions to voters were “necessitatadthiis litigation.
9 For example, regardless whether the carrier epeettifies all consensual possessors to provieletiiing
information (and the State’s proposed revisiorlkdsti not provide that notification), the statuteed not exempt all
such individuals from prosecution. Rather, théuséaonly exempts such individuals from prosecutfahey also
mail the envelopeSeeTex. Elec. Code § 86.006(f). That deficiency oaty be remedied by enjoining the vastly
overbroad statute, just as the Court did at thérpirgary injunction phase of the case.
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With respect to Section 86.006(f) in particulae Btate misrepresents the scope of the
provision, erroneously suggesting that any persioa knowingly but consensually possesses
another’s mail-in ballot may avoid liability by pnaling identifying information on the carrier
envelope. Defendants’ Motion at 37, 44. To thet@ry, Section 86.006(f) provide® basis
for exempting from liability any and all consenspabksessors who provide identifying
information. Rather, under the plain terms ofgtegute, an individual must fall within one of
the six exemption categories in order to be autledrto provide identifying informatiorSee
Tex. Elec. Code § 86.006(f). Plaintiffs contendttSection 86.006(f) imposes an undue burden
as to all mail-in voters and helpers, but Secti6®86(f) provides a particularly severe burden
on consensual possessors who do not “possessfather envelopé order to deposit the
envelope in the mailTex. Elec. Code § 86.006(f) (emphasis added)abse such possessors
haveno statutory avenue for exempting themselves fromio@l liability. Such individuals
include nursing home personnel whose testimonynifisi will present at trial. See also App.
Ex. 6 at 24 (Jane Hamilton Deposition).

It is noteworthy that the State concedes thatllighinder Section 86.006(f) need not be
linked to any actual showing of attempted frauckrcmn or other wrongful conduct.
Defendants’ Motion at 37. Accordingly, the Statelonger justifies this provision as simply a
tool for fighting fraud, but now also contends tha provision is needed to ensure “prompt
mailing of the ballot” and “to trace missing, laststolen ballots.”ld. Of course, there is no
evidence whatsoever to support the State’s presggestion that there was any problem prior
to the 2003 Amendments with delays in mailing athwnissing, lost or stolen ballots. Rather,
as the Court has previously found, the asserted siterest supporting the 2003 amendments

wascombating actual voting fraudConclusions of Law § 14. It is thus highly relat that the
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great majority, if not allpf the State’s prosecutions under Section 86.0@6 @gate have
involved no corresponding allegations or proof @tial voter fraud.

The State’s prematuigurdick-Andersomalancing also ignores that other provisions of
the Texas Election Code can be used to combat@onglaases of voter fraud. Neither the
Attorney General nor the Secretary of State has bbk to identifyone casef actual voter
fraud that could not have been prosecuted butiekistence of the challenged provisions. By
analogy, inCotham v. Garzathe Southern District of Texas struck down a wion of the
Texas Election Code that banned the voter’s pogsesswritten communications while
marking a ballot, despite the Court’s determinatiwat the provision did not “severely” burden
voters’ rights. 905 F. Supp. 289, 398, 400-01 (9.€x. 1995). ALothamexplained, although
preventing fraud is a legitimate state interegshaabstract, the challenged law was not
necessary to achieve that interest, particularbabse the state’s myriad anti-electioneering
statutes already protected the integrity of thdirmpblace by prohibiting voters from sharing,
exchanging or displaying campaign materials apthieng place. 905 F. Supp. at 400.
Similarly here, the broad terms of the challengexVisions are not necessary to prosecute fraud
related to mail-in balloting, because many preiegsprovisions of Texas law prohibit voters
from exercising undue influence on mail-in votensl @ngaging in other forms of mail-in ballot
fraud. See, e.g.Tex. Elec. Code 88 64.012, 64.036(1)-(3), 84.0041

Although the proper time for the Court to weigh thedens and State interests is after
the evidence has been submitted at trial, Plagiffte that the State’s proffered interest in
“ensuring that all eligible votes are counted,” &efants’ Motion at 36, does not support the

State’s position, and, if anything, cuts againstAtballot returned in violation of the challenged
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provisionsmay not be countedTex. Elec. Code § 86.006().Moreover, as Plaintiffs’

evidence establishes, the challenged provisionghtedenforcement have deterred individuals
from voting and assisting others in the exercistheffranchise. In contrast to this hard evidence
that the challenged provisions actually impedeStete’s proffered interest in counting all votes,
the State offers no evidence that the challengedigions have been necessary or even useful in
investigating or prosecuting actual voting frauRlther, the State offers mere speculation that
Section 86.006(f) and the other challenged promsiare necessary to ensure that mail-in ballots
are not “lost, stolen, misplaced, destroyed, ogdtten during the time between when the voter
marks the ballot and the ballot is mailed.” Defani$’ Motion at 36. The State’s dearth of
evidence to support this assertion does not sujigdtteoretical interest in ensuring that all
votes are countedCf., e.g, Turner Broad. Sys., Inc. v. FC612 U.S. 622, 664 (1994) (plurality
op.) (explaining that where regulations threateimtpair constitutionally protected rights, the
State “must do more than simply ‘posit the exiséeatthe disease sought to be cured.’ It must
demonstrate that the recited harms are real, ncglyneonjectural, and that the regulation will in
fact alleviate these harms in a direct and matersgl’ (citation omitted)).

Finally, the Court should reject the State’s ermarseclaim that it is entitled to summary
judgment because the challenged provisions argeallg “consonant with laws throughout the
nation.” Defendants’ Motion at 38-40. It is traed unsurprising that many states have
promulgated regulations concerning mail-in ballgtimcluding with respect to who may help

voters receive and return ballots. What is remaekabout Section 86.006(f) in particular is that

2 The State now appears to make the strained arguherthe “may” language in this provision is neandatory
and thus somehow authorizes election officialsoiont mail-in ballots regardless whether they aterned in
violation of Section 86.006(f). Defendants’ Motiah38. Section 86.006(h) makes clear that eleafticials are
not to count ballots returned in violation of 8660énd sets forth a procedure for processing sulthida There is
simply no basis for the State’s erroneous suggestiat election officials are not complying witlketmandate of
Section 86.006(h) to not count ballots returnediatation of Section 86.006.
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— unlike nearly every other state statute citedhieyState in its brief — Texas has attempted to
subject nearhall consensual possession of another’s mail-in balcarrier envelope to severe
criminal penalties. Unlike nearly all of the ottstate laws cited, Section 86.006(f): (1) applies
to possession in all contexts (not just possedsiainis incidental to the more involved tasks of
assisting, mailing, or personal delivery of a biJI{2) provides for substantial criminal liabiljity
(3) is not limited to situations involving frauénpering, or otherwise nefarious conduct; and
(4) applies to all carrier envelopes and ballotsether unmarked or marked. The State claims
that, of the 30 states that allegedly “significam#strict” the possession of mail-in ballots,
“many of them make it a criminal offense to unlallyfypossess a mail-in ballot and provide
penalties for a violation.” Defendants’ Motion38. The State’s citationsee id.at 39-40 n.14,
do not support this bold and inaccurate claim xgdagned here by way of example only. Some
of the State’s citations do not even concern craingmohibitions. See, e.gConn. Gen. Stat.
Ann. 8 9-140b(d); Ga. Code Ann. § 21-2-385(a). éD#tatutes cited by the State as supposedly
applying to mere possession pertain only to sibumatinvolving nefarious activity beyond mere
possession, such as ballot tamperiBge, e.gMe. Rev. Stat. Ann. tit. 21-A, § 791; Mass. Gen.
Laws ch. 54, § 27; Minn. Stat. § 203B.08. Sevefdhe provisions cited by the State do not
broadly outlaw possession, but rather more narroedylate certain activities related to mail-in
balloting, such as providing actual voting assisgamailing, or personal deliveryee, e.g.

Md. Code Ann., Elec. Law 88 9-307, 9-308, 9-312yNeev. Stat. Ann. § 293.330(4); S.C.
Code Ann. 88 7-15-385, 7-25-190; Wash. Rev. Code. A8 29A.40.080, 29A.84.680. And
some of the statutory prohibitions cited by the&tgpply, at most, to election officials, not
individuals helping mail-in votersSee, e.g.Mont. Code Ann. 88 13-13-214, 13-35-103.

In sum, contrary to the erroneous impression theaState seeks to create, Texas’
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statutory criminalization of nearly all consenspatssession makes Texas one of the most
restrictive jurisdictions concerning assistancenail-in balloting. That fact weighs heavily in
favor of Plaintiffs’ fundamental right to vote cherlge to Section 86.006(f), both by itself and in
conjunction with all of the other unduly restrictizhallenged provisions.

. THE STATE IS NOT ENTITLED TO SUMMARY JUDGMENT O N
PLAINTIFFS’ FIRST AMENDMENT CLAIM.

A. Plaintiffs’ First Amendment Claim Is Not Control led By The Fundamental
Right To Vote Claim Standards InCrawford.

In Count I, Plaintiffs allege that the challenga@visions violate the First Amendment
because they impermissibly restrict core politsggdech and association and because they do so
in an overbroad mannetee, e.gBuckley v. American Constitutional Law Foundatibn,,

525 U.S. 182, 198 & n.12 (1999) (subjecting elettielated restrictions on core political speech
to strict scrutiny)Houston v. Hil] 482 U.S. 451, 458-59 (1973) (setting forth theld'stantial
overbreadth” standard for evaluating First Amendnoserbreadth claims).

The State erroneously claims that Plaintiffs’ FAstendment claim must be adjudicated
under theBurdick-Andersorstandard for facial fundamental right to vote of¥adjes at issue in
CrawfordandWashington GrangeSeeDefendants’ Motion at 30, 33. That is incorrednlike
the laws at issue i@rawfordandWashington Grangehere the challenged provisions burden
both the fundamental right to vaa@dthe First Amendment associational and expressgregi
of willing helpers (and voters), such as severahefPlaintiffs in this case. Among other things,
the challenged provisions threaten to impoas@inal penaltieon those who help voters through
their associational and expressive activity. Taise is thus completely unlikkawfordand
Washington Grangeneither of which pertained to the constitutiopgltotected activities of

those who seek to help voters. It is the First Adment rights of Plaintiffs and others like them
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to associate and express themselves politicallyishet issue in Count ft:

Accordingly, Plaintiffs need not show that the ¢diaded provisions violate the First
Amendment in every application to succeed on CturiRather, as the Fifth Circuit has
recognized, “[w]ith regard to facial First Amendmehallenges, the challenger need only show
that a statute or regulation ‘might operate undaartginally under some conceivable set of
circumstances.”Center for Individual Freedom v. Carmoucldd9 F.3d 655, 662 (5th Cir.
2006) (quotingJnited States v. Salernd81 U.S. 739, 745 (1987)). Moreover, even if the
CrawfordandWashington Granggacial challenge framework were applicable herat th
framework does not require a challenger to showeteary application is unconstitutional, as
explained above. Rather, all that Plaintiffs meigtw under those cases is that the challenged
provisions do not have a “plainly legitimate swéefee supra.

In addition to arguing that the challenged provisiare facially invalid under the First
Amendment, Plaintiffs also allege that the chalkshgrovisions are unconstitutionally
overbroad. A®VWashington Grangeade clear, an overbreadth challenge is “a seggeddf
facial challenge in the First Amendment context @not controlled by the facial challenge
standards articulated Washington Grange128 S. Ct. at 1191 n.6. Rather, the questiah wi
respect to the overbreadth aspect of PlaintiffssttAmendment claim in Count Il is whether the
challenged provisions are “impermissibly overbrbadause a ‘substantial number’ of its
applications are unconstitutional, *“judged in teda to the statute’s plainly legitimate sweep.””
Id. (quotingNew York v. Ferbed58 U.S. 747, 769-771 (1982) aBcbadrick v. Oklahoma413
U.S. 601, 615 (1973)%ee, e.g.Broadrick 413 U.S. at 601 (the overbreadth must be “radl, b

substantial as well, judged in relation to thewgts plainly legitimate sweep”Houston 482

2L Elsewhere, the State appears to recognize thepstgndard for assessing Count Il of the Complaint
Defendants’ Motion at 40.
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U.S. at 466-67Howard Gault Co.848 F.2d at 561. As Plaintiffs will show at tyidne many
“‘instances of arguable overbreadth” of the chakehgrovisionsWashington Grangel28 S. Ct.
at 1191 n.6. — such as their application to innbeed incidental possessors of ballots, as well as
to individuals with no fraudulent or otherwise gl intent — require those provisions’
invalidation under the First Amendmént.

B. Material Disputes Of Fact Preclude Summary Jugment On Count II.

There is a material question of fact precludingsiary judgment as to whether the
challenged provisions are “so broadly written fifa¢y] cannot help but have a deterrent effect
on the exercise of First Amendment rightdgward Gault Co. v. Texas Rural Legal Aid, Inc.
848 F.2d 544, 561 (5th Cir. 1988), such that thegKe unlawful a substantial amount of
constitutionally protected conductiouston 482 U.S. at 459. Accordingly, summary judgment
should be denied on Count Il. Even assuming theerstringent standards argued for by the
State are applicable to Plaintiffs’ First Amendmelaim (which they are not), there is still a
material dispute of fact as to whether the chakehgrovisions have a “plainly legitimate
sweep” and whether they are unconstitutional imegagplication: Plaintiffs and the State do
not agree on how much protected expression isechidly the challenged provisions and whether
that chilling effect is justified by any demonsti@lstate interest that is actually served by the
challenged provisions.

The State simply ignores the record evidence iimttey that Plaintiffs have failed to
show that the challenged provisions “adverselycaffieeir right to associate with other members
of the Democratic Party or those deemed likelydte\Democratic.” Defendants’ Motion at 41,

see idat 42-43. The testimony of Plaintiffs Rebecca Mwweather and Jamillah Johnson, as

22 Although the First Amendment standards describetie text apply to Count II, Plaintiffs also stiSalerng as
there are no constitutional applications of thellehged provisions, all of which severely burdentpcted political
and expressive activities without any legally stiffint justification.
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well as of Jane Hamilton, provide examples of thiding effect that the enforcement of the
challenged provisions has had on Plaintiffs antvists within the Democratic PartySee supra
pp. 15to 17.

Faced with the plain factual dispute between thidgsaconcerning the challenged
provisions’ chilling effect on constitutionally pexted activities, the State goes so far as to
assert that the activities regulated by the chg#drprovisions are “conduct not intended to
express an idea,” inaptly analogizing to a casertjacted a vagueness challenge to a smoking
ban, including the challengers’ strained argumieat the ban amounted to compelled speech
Defendants’ Motion at 41 (citinBoark v. Hardee LP v. City of Aust2008 U.S. App. LEXIS
6484 (5th Cir. 2008)). Plainly, the core politieadpressive and associational activities that are
criminalized and chilled by the challenged prouwsi@re at the heart of what the First
Amendment protects.

Plaintiffs are entitled a trial on their claim tliae overbreadth of the challenged
provisions is “real, but substantial as well, judge relation to the statute’s plainly legitimate
sweep.” Broadrick 413 U.S. at 615.

C. Plaintiffs’ Overbreadth Claim Concerning Section86.006(f) Is Not Moot.

The State argues that the 2007 amendments to 8&&i006(f) — which transformed the
six narrow affirmative defenses into exemptionsrfnerosecution — have mooted Plaintiffs’
overbreadth claim. That is incorrect. Plaintiiés’erbreadth claim was not based solely, or
primarily, on the affirmative defenses. Rathesiftiffs’ claim is that Section 86.006(f)’s
criminalization of consensual possession is overtbtmecause it is not limited to individuals who
have any reasonable or conceivable relationshotisal voter fraud. Moreover, as the State

recognizes, Plaintiffs claim that the provisiompaticularly unjustified with respect to
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individuals who possess the ballot but do not mabefendants’ Motion at 44, and thus are
unable to avail themselves of any of the statuéxgmptions — even if they provide identifying
information. The State’s position thelt consensual possessors may avail themselves of the
statutory exemption by providing identifying infoation is contrary to the plain language of the
Statute.

. THE STATE IS NOT ENTITLED TO SUMMARY JUDGMENT ON
PLAINTIFFS’ VAGUENESS CLAIM.

In Count I, Plaintiffs claim that the challengptbvisions are unconstitutionally vague
under the First Amendment and the Due Process €laesause they “fail to provide reasonable
notice of what conduct is prohibited.” First AmeddComplaint § 57. As the State appears to
concede, Plaintiffs’ facial vagueness challengesdus require Plaintiffs to show that the
challenged provisions are unconstitutionally vaguevery application.SeeDefendants’ Motion
at 55 (citingRoarK. Rather, as the Fifth Circuit recently recogdizgm]any times void-for-
vagueness challenges are successfully made wherhkave the capacity ‘to chill
constitutionally protected conduct, especially agstdorotected by the First Amendment.”
Roark 2008 U.S. App. LEXIS 6484 at *29 (citation omdjesee, e.g.Reno v. American Civil
Liberties Union 521 U.S. 844, 871-72 (1996). The standard fst Amendment vagueness
claims is whether the challenged provisions “faif{Jprovide ‘fair notice to those to whom [they
are] directed.” Gentile v. State Bar of Nevada01 U.S. 1030 (1991) (quotiigrayned v. City
of Rockford 408 U.S. 104, 112 (1972Kplender v. Lawsgm61 U.S. 352, 357 (1983) (“the
void-for-vagueness doctrine requires that a petasit® define the criminal offense with

sufficient definiteness that ordinary people cadarstand what conduct is prohibited and in a

manner that does not encourage arbitrary and distatory enforcement”)J&B Ent't v. City of

37



Jackson152 F.3d 362, 367-69 (5th Cir. 1988) (“An enaatirie void for vagueness if its
prohibitions are not clearly defined.”) (quoti@gayned 408 U.S. at 109).

The State does not separately analyze Plaintdfsaf vagueness claim, but attempts to
lump that claim in with Plaintiffs’ fundamental hgto vote and overbreadth facial challenges.
SeeDefendants’ Motion at 30-45. However, Count llepents a constitutional claim that is
governed not burdick-Andersonbut by the separate vagueness standards justibesc
Where, as here, an allegedly vague statute impwsasal penalties that implicate expressive
and associational rights under the First Amendntaetanalysis does not begin and end with
Burdick-Andersonas the State erroneously appears to sugiyesteover, the State only
purports to address Plaintiffs’ vagueness challéaggection 86.006(f), and ignores Plaintiffs’
challenges to the remainder of Section 86.006,ekas the other challenged provisions.
Because the State has not addressed Plaintiffsiersggs claims, let alone under the proper legal
standard, summary judgment should be denied.

As the Complaint details, the challenged provisiaresunconstitutionally vague in
several respects. What is more, discovery hasrooed that state officials have no standard
understanding of many of the challenged provisiansl, in fact, have conflicting
understandings of what constitutes a violationevesal of the provisions at issue. For example,
a representative of the Office of the Attorney Gahtestified that Texas Election Code Section
86.006 applies to “official ballots,” App. Ex. 14 22-33 (Eric Nichols Deposition), and a
representative of the Office of the Secretary at&testified that Section 86.006 applies to
“marked ballots”. App. Ex. 3 at 59-61 (McGeehampDbD&tion). Moreover, even though Section
86.006 provides that “carrier envelopes may natdikected and stored at another location for

subsequent delivery to the early voting clerk,” neector of Elections at the Office of the
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Secretary of State testified that it woulot be a violation of for a person to collect carrier
envelopes containing marked ballots of voters wpliy mail and to store them in their trunk
while they go and eat lunch. App. Ex.3 at 48-49.

Section 64.036(a) prohibits assistance to a vatio“has not requested assistance or
selected the person to assist the voter,” leavimadear whether a person who is initially
unknown to the voter may approach the voter toesasvan assistant. Complaint 1 57-59.

Section 86.006(f)’'s broad ban on “possession” of-méaballots and carrier envelopes
does not, among other things, specify whether lata carrier envelope must bearkedfor its
possession to be illegal. Complaint {1 38, 5&halgh the title of the provision suggests that
only marked ballots are covered, the plain texhefstatute is not limited to marked ballots, as
the Attorney General agrees, see App. Ex. 15 @&3@Nichols Deposition) See alsqp. 38,
supra for a contradictory interpretation of Section@Ib by Defendants.

In addition, the combined requirements of Sect@®m906(f) and 86.0051 may be read to
requireall individuals witnessing, assisting, and/or possgsaimail-in ballot for the purpose of
mailing the ballot to provide their signature addntifying information on the carrier envelope,
but the carrier envelope has room for only onevigdial’s information, rendering the
responsibilities of multiple assistors unclér.

Section 84.003(b) does not make clear the scoparufed activities related to assisting
voters with their mail-in ballot applications, asrerely forbids individuals from “otherwise
assist[ing]” voters in an undefined manner not cetddy Section 64.0321’s specific definition

of “assisting a voter.” Complaint 1 38 and 58.

% The State’s newly proposed carrier envelope hasaime sized space for assistors, witnesses asesgoss to
sign and provide identifying information, but haenely added hash marks in an apparent effort ticae that
more than one individual can provide informatidnis doubtful that this proposed revision of ttarger envelope
will alleviate any of the confusion, particularlivgn the other conflicting terms and instructiomstioe envelope.
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The meaning of Section 86.006(e) is also unclearjry the “collect[ion]” or
“stor[age]” of carrier envelopes at “another looatfor subsequent delivery"—broad, undefined
terms that could be read, for example, to profabitndividual from collecting mail-in ballots in
the course of a day of providing individual assis&to voters. Complaint § 2&ee alsd\pp.

Ex. at 3 48-49.

Plaintiffs will present evidence at trial that vegueness of the challenged provisions has
had a chilling effect on the activities of would-eters and helpers. Although such evidence is
not required to prevail on Plaintiffs’ vaguenesadis, it underscores that — as a matter of
practice — the challenged provisions have faileprtvide adequate notice. Indeed, as Plaintiffs
evidence at trial will show, the challenged proms’ breadth and vagueness have resulted in the
very sort of “arbitrary and discriminatory enforcemt” that the First Amendment forbid3&B
Ent't, 152 F.3d at 367-69. Accordingly, summary judgtrould be denietf.

IV.  THE STATE IS NOT ENTITLED TO SUMMARY JUDGMENT O N
PLAINTIFFS’ DUE PROCESS CLAIM.

In addition to the due process aspect of Plaintifigueness claingee supraPlaintiffs
have separately pleaded in Count VIl that the engied provisions violate due process based on
the inaccurate and misleading information providgdhe State concerning the meaning and
enforcement of the challenged provisioi@ee, e.gZessar v. HelandeNo. 05-C-1917, 2006
U.S. Dist. LEXIS 9830, at *30-31 (N.D. Ill. 200€@jnding that the implementation of a state’s
absentee ballot regime violated due process). Stae’s argument for summary judgment on
this claim hinges on the erroneous premises “tlah#ffs had actual notice of what was
required of them,” Defendants’ Motion at 46, andtttrecent modifications” to voting materials

“provide even more explicit clarification for voseand assistantsid. at 47. The record

% For the reasons discussed above with respecaintiffs’ overbreadth claim, Plaintiffs’ vaguenedsallenge to
Section 86.006(f) is not moot.
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evidence belies these assertions; disputed qussiidact preclude summary judgment on the
due process claim.

Although Plaintiffs’ due process challenge is naséd only on the State’s failure
adequately to inform its citizenry of the importamendments to the Election Code in 2003,
Defendants’ Motion at 45, the State’s failure iatthegard is relevant to the due process analysis.
See, e.gGilbert v.Homar, 520 U.S. 924, 930 (1997) (explaining that duecess is “flexible
and calls for such procedural safeguards as thatgih demands”). That is particularly so
where, as here, the 2003 amendments criminalizegstanding, legitimate practices in
relatively unsophisticated minority communities,igthwere unlikely to learn about the changes
in State law and the State’s enforcement efforseabsome affirmative effort by the State. As
the Attorney General’s own voting fraud investigaadmitted in 2005:

The actual law about handling ballots, it just wietd effect in 2003 and | think

the problem is that a lot of people didn’t know abib. There’s no billboards or

anything. There’s no way to have known the lawngjeal, and so | think it had

been done this way for so long in so many courthiasthat’'s why we’re having

such a problem now, because the law has changegeatitere was nothing

advertised about it.

App. Ex.16 (2/3/05 J. Bloodworth Interview with&hd R. Houff). Among other things, no
notice whatsoever is provided on the mail-in badiotelope and carrier envelopes that the State
has used since 2004 that merely possessing arothaif-in ballot or carrier envelope
constitutes a criminal offense. See App. EX213Similarly, no notice is provided concerning the
other challenged provisions. Not only is suche®tequired by fundamental fairness — on the

carrier envelope and otherwise — but it is expyesjuired by the Election Cod&eeTex.

Elec. Code 88 86.012, 86.013.

% Nor is notice provided that a person who consdhspassesses the ballot or ballot envelope othan to mail
the ballot may not avail himself of the exemptitaysproviding identifying information.
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In any event, Plaintiffs’ due process claim doesrast solely or even primarily on the
State’s failure to notify. To the contrary, Pldistalso allege and will show at trial that
Defendants and their agents have issued erroneusieading, and improper guidance
concerning the implementation of the challengedigrons, and have even lulled voters and
helpers into believing that their activities wersmissible even though they would eventually be
prosecuted. Defendants’ conduct has chilled cutistnally protected voting and expressive
activities of Plaintiffs and others.

For instance, the Secretary of State’s annualrgettevoters arbitrarily change their
guidance from year to year concerning whether thds® possess mail-in ballots for the purpose
of mailing them must provide identifying informatio App. Ex. 17. On numerous occasions,
the Secretary of State, Attorney General and tlepiresentatives have issued erroneous
guidance to chill the legitimate assistance prowidg representatives of political parties and
other civic organizations, such as by incorrecliyming that “everybody has to mail it
themselves,” (App. Ex. 16) (2/3/05 J. Bloodworttelwiew), and by improperly warning voters
not to accept help from “stranger[s]” who “show upt voters’ “doorstep][s]” to offer assistance.
App. Ex. 17. The Attorney General and Secretar$tate have issued conflicting and unclear
guidance in PowerPoint presentations to local effj¢cheir websites, and in other materials
concerning the challenged provisions. See, fomgte, App. Ex. 17, where the Secretary of
State in 2004 encouraged voters to give their badl6a trusted friend” and warned the voters
that the trusted friend must sign the carrier empelto avoid violating the Election Code, but
then in 2006 encouraged the use of a trusted fti@mnaiil a ballot but failed to notify voters that
if the trusted friend mailed the ballot and faitedsign the carrier envelope, they would be

criminally liable under the Election Code. And thaing materials themselves — including the
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mail-in ballot application, the mail-in ballot imgttions, the mail-in ballot envelope, and the
carrier envelope — provide confusing and conflgtyuidance concerning the responsibilities
and potential liabilities of assistors, withesgesssessors, mailers. See App. Ex. 13. Under the
Texas Election Code, all of these categories gidrslhave different statutory obligations,
responsibilities, and potential criminal penaltiest the voting materials — as well as State
officials — frequently misuse these terms or ineotlly use them interchangeably, further
confusing matters.

Ultimately, the State’s argument comes down tosputied factual issue — whether
Plaintiffs had notice of the challenged provisiamsl their intended enforcement, and whether
the State’s recent modifications to the voting mate have cured their previous failings. These
are factual questions that must be resolved at tria

The State’s claim that all Plaintiffs were made eevaf the changes in the law and knew
the scope and intended enforcement of the chaltepgrvisions is false. Several Plaintiffs have
testified to the contrary. See App. Ex. 9 at 29-3@e also the Testimony of Plaintiffs Ray,
Minneweather and Meeks introduced at the 2006mneéiry injunction hearing). With respect
to the Texas Democratic Party, although it attechpoediscern the meaning and scope of the
challenged provisions to the best of its abilityg® it was unable to receive clear guidance from
State officials prior to this lawsuit. Among otltemgs, the Secretary of State refused to answer
a letter sent by the party in 2006, seeking claatfon in advance of the 2006 elections, and in
light of the State’s stepped up investigative arabecutorial efforts with respect to the
challenged provisions. App. Ex. 18. A letter frme Republican Party of Texas seeking
guidance from the Secretary of State in 2003 raggnehail-in ballot procedures did receive a

response.SeeApp. Ex. 19.
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Finally, the eleventh hour changes to the carmeebpe and voter instructions
formulated and announced by the State during tfile Eircuit oral argument are plainly
inadequate to cure the confusion caused by théeciggld provisions and the State’s prior
guidance regarding those provisions. To begin wité carrier envelope does not provide
accurate or reasonable notice of the underlyingioal prohibition in Section 86.006(f). Most
significantly, neither the envelope nor the instiats state that there is no statutory exemption
for prosecution under Section 86.006(f) for indiwats who sign the carrier envelope, but who
are not mailers. As explained above, statutorguage plainly provides no such exemption.
Indeed, the carrier envelope, as revised by thie Etesuggest that all possessors are required to
provide identifying information, will likely mislehsome consensual possessors who are not
mailers into believing (incorrectly) that they wileé exempt from prosecution simply by signing
the carrier envelope. The proposed revision tac#rder envelope is also confusing: the new
bolded language and the revisions to the signatte@ suggest that mere possession is enough to
require identifying information, whereas the pre#irg language on the carrier envelope (which
will not be changed) continues to suggest that askistors or mailers must provide information.
Moreover, the envelope as revised continues tcklbéican area in the lower right that suggests
that it is assistors and withesses who are totbigenvelope. Thus, the State’s proposed
revisions neither improve clarity, nor provide a@ta notice of the statutory basis for criminal
liability. 2°

Furthermore, despite the State’s proposed revistbescarrier envelope does not provide

% The State’s proposed revision to the carrier epekdoes not state outright that all possessors pnoside
identifying information — likely because the applite Texas Election Code provision does not corgainsuch
requirement. Not only does the State’s new langyagvide uncertain and incorrect statements ofititeerlying
criminal prohibition, but the State has used boltearning” language that suggests that there isetbing
dangerous or wrong about providing assistance terspsuch language is thus likely to further detdividuals
from providing lawful assistance or other aid taers.
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a reasonable means for multiple individuals to evdentifying information. According to the
State, all individuals who possess the ballot metpe (other than the voter) must supply their
(1) printed names, (2) signatures, and (3) resiel@aaddresses. As Plaintiffs have explained, the
current carrier envelope used by the State doeprowide room for more than one assistor or
mailer to supply identifying information. The onigvision proposed by the State relevant to this
point is the addition of two hash marks on the nargeature line, and two hash marks on the
residence address line. According to the Stagsetinash marks signify separate compartments
for up to three different individuals to includesthidentifying information. Plaintiffs
respectfully submit that the State’s proposed @unesufficient: the envelope does not clearly
signify separate compartments for different indists, and the already tiny area for providing
identifying information has become even smallerdach supposed compartment. If an assistor,
for example, inserts her full first, middle, andtlaame in the three compartments, or inserts her
printed name and signature (both of which are regliin two separate compartments, there
would be no space left for the information of a leradr a witness. The State’s proposed fix
simply does not reasonably address Plaintiffs’ eom¢hat multiple individuals will not be able
to provide the required information on the caraavelope.

Plaintiffs welcome any effort to make the mail-iotvng materials more user-friendly.
But the State’s proposed revisions do not dispbgdamntiffs’ due process claim. The complete
and proper remedy for the State’s due processtioakshould be determined at trial.

V. THE STATE IS NOT ENTITLED TO SUMMARY JUDGMENT ON
PLAINTIFFS’ CLAIM UNDER SECTION 208 OF THE VOTING R IGHTS ACT.

Plaintiffs are entitled to trial on Count IV of ti@mplaint, which states a claim under
Section 208 of the Voting Rights Act. Section 208vides that “[a]ny voter who requires

assistance to vote by reason of blindness, disghili inability to read or write may be given

45



assistance by a person of the voter’s choice, okfzer the voter's employer or agent of that
employer or officer or agent of the voter's unio2 U.S.C. 8§ 1973aa-6. The challenged
provisions criminalize a wide array of legitimatsetance to mail-in voters and violate Section
208 by “burden[ing] individuals’ right to providessistance to voters” and by “burden[ing] and
interfer[ing] with voters’ receipt of assistancerir persons of their choice.” Amended
Complaint 11 64-65.

The State appears to concede, as it must, thaispyos of the Texas Election Code must
yield if they conflict with Section 208SeeU.S. Const., Art. VI, 1 2’ The State’s argument for
summary judgment on Plaintiffs’ Section 208 clahmg rests on the erroneous and fact-based
assertion that “Plaintiffs have not identified aronflict between the Challenged Statutes and
8 208" because “[t]he voter may choose any pers@ssist with the ballot — consistent with
8 208 of the Voting Rights Act — as long as thaséiast provides the required disclosures.”
Defendants’ Motion at 48-49. To the contrary, Rii#fis have established such a conflict, in
several respects: some challenged provisions tigtiight the number of people a person can
help,seeTex. Elec. Code § 84.004; other provisions impasggessary and vague burdens that
serve as a deterrent to would-be helpers as welbtess,see, e.q.Tex. Elec. Code
88 64.036(a)(4), 84.003(b), 86.006; and the thremteenforcement of all of these provisions has
created a chilling effect whereby voters are unéblkeccess the assistors of their choiSeepp.

15to 17supra This evidence plainly presents a question fat.tr

%" Courts discussing Section 208 have recognizedlii®us point that state laws and practices thptide
individuals of their rights under Section 208 vieléederal law and must give wagee, e.gUnited States v. Berks
County 250 F. Supp. 2d 525, 532-33, 538 (E.D. Pa. 2083pining, in part under Section 208, state pcactif
denying non-English speaking voters “the right timdp the assistor of choice into the voting boottinerican
Ass’n of People with Disabilities v. Hog2i78 F. Supp. 2d 1345, 1356 (M.D. Fla. 2003).
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VI.  PLAINTIFFS ALSO PRESENT PROPER AS-APPLIED CHALL ENGES TO ALL
OF THE CHALLENGED PROVISIONS.

Plaintiffs’ as-applied challenges require a trijheell. The State’s opposition to
Plaintiffs’ as-applied challenges rests on the amdntal misconception that Plaintiffs’ claims
must be based upon a past “application” of thelehgéd provisions to their conduct by the
State. Defendants’ Motion at 49. Although Pldiatcan demonstrate past applications by the
State supporting their standing to bring as-appiiadns, those as-applied challenges do not
hinge on past conduct. Rather, because all Hfaimiish to engage in activities barred or chilled
by the challenged provisions, but fear investigato prosecution by the State if they do so, they
have standing to bring their as-applied challerigedeclaratory and injunctive relieGee, e.g.
Roark 2008 U.S. App. LEXIS 6485, at *14-21.

Although Plaintiffs’ intended future conduct prdes a clear basis for their as-applied
challenges, a couple of the State’s claims abaih#ffs’ past conduct merit response.

First, and notably, the State appears to havedared its argument that Plaintiffs Ray
and Johnson lack standing unéterck v. Humphreyb12 U.S. 477 (1994). Instead, the State
now claims that Ray and Johnson cannot objecta&thte’s past enforcement of the challenged
provisions against them because they had clearenofithe challenged provisions and they were
not discriminatorily targeted. Defendants’ Motian50-53. To the extent such showings are
relevant to Plaintiffs’ claims, they are the sulbjefca material dispute of fact and thus require a
trial. As explained above, the State has issuedlictng and misleading guidance regarding the
scope of the challenged provisions and, in padicwhether violations of Section 86.006(f)
would be investigated and prosecuted in the abseiftaudulent conduct. Among other things,
the State’s own voting fraud investigator state@005 that “[t]here’s no way to have known the

law changed.” App. Ex. 16 (2/3/05 Bloodworth Iniew). There is also a material dispute of
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fact as to whether the State’s investigation amdgeution of Ray and Johnson was improperly
discriminatory: Ray and Johnson are both Africanekican Democrats; there was no allegation
or proof of any actual voting fraud in their casasgl yet they were investigated and prosecuted
for technical violations of Section 86.006(f), wkas scores of Anglo Republicans who
technically violate those provisions every electizgre never investigated or prosecuted by the
State. SeeApp. Ex. 20 (Deposition of Escapees RV Club Regmeative)?® Thus, although
Plaintiff contends that the State’s proposed ingsiare irrelevant, they are certainly not
susceptible to resolution on summary judgment.

Second, the Court should reject the State’s attéonminimize the other Plaintiffs’ as-
applied challenges as being based on “[h]aving fleetings” over the State’s investigative and
prosecutorial efforts with respect to the challehgeovisions. SeeDefendants’ Motion at 54-55.
As Plaintiffs have alleged and will show at triddey are all barred and chilled from engaging in
constitutionally protected activities due to theedwreadth and vagueness of the challenged
provisions and those provisions’ discriminatory amdiair enforcement by the State, particularly
in situations where there is no charge or eviderfi@etual voting fraud. In particular, Plaintiffs
Meeks and Minneweather have been and continue $aybdicantly impaired by the challenged
provisions and the State’s unduly aggressive eafoent efforts, which included state
investigators peeping in Meeks’ bathroom windowle/she was stepping out of the bath and
intimidating Minneweather into ceasing her effdd$elp mail-in voters. Contrary to the State’s

new assertions, the challenged provisions “sigaiftly relate[] to” core political, expressive and

% The Escapees are thousands of persons who cla@sitte on Rainbow Drive in Polk County, Texas.eyrh
usually live and travel in RVs and are out of sfatemuch if not all of the year. They apply foaikin ballots and
have their mail-in ballots sent to a P.O Box in @fad, Texas (in San Jacinto County), where anfessa
employee picks up the ballots, brings them badkédEscapees office in Polk County, and then ntladm to the
voters. Thus, the employee possesses literallystinuds of official ballots and carrier enveloped has not been
prosecuted. The Office of the Attorney Gener&d®0 went to court to protect the rights of Escapeesote by
mail, so the Defendants are fully aware of theseguures and the handling of official ballots bg&sees’
employees.

48



associational conduct, including Plaintiffs’ alyilib engage in political expression with whom
they choose. Defendants’ Motion at 56. Finallys iparticularly disingenuous for the State to
claim that Plaintiffs can address their individaahcerns through facial challenges — rather than
through as-applied challenges — when the Statesgipo is that facial challenges are no longer
appropriate undeCrawfordandWashington GrangeAll Plaintiffs are entitled to a trial on their
as-applied challenges.
CONCLUSION

For the foregoing reasons, those contained im#ffai prior briefing, and all others
apparent to the Court, the State’s summary judgmmexion should be denied in full.
Dated: May 14, 2008 Respectfully submitted,
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