IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

WILLIE RAY, JAMILLAH JOHNSON, )

GLORIA MEEKS, REBECCA )
MINNEWEATHER, REUBEN )
ROBINSON, EDDIE JACKSON, )
and THE TEXAS DEMOCRATIC PARTY, )

Plaintiffs,

Civil Action Number 2:06-CV-385(TJW)

N N N N L

STATE OF TEXAS, a State of )
the United States; GREG ABBOTT, )
Attorney General of the State of Texas; )
and PHIL WILSON, Secretary of )
State for the State of Texas, )

Defendants. )

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

Plaintiffs Willie Ray, Jamillah Johnson, Gloria M&g Rebecca Minneweather, Reuben
Robinson, Eddie Jackson, and the Texas Democrattg,®y and through undersigned counsel,
respectfully submit this opposition to Defendarftfie State’s”) summary judgment motion
(“State MSJ”).

As set forth in Plaintiffs’ motion for summary jushgnt (“Pl. MSJ”) and in Plaintiffs’
previously-filed opposition to the State’s initeimmary judgment motion (“Pl. May 2008 Opp.
MSJ”), Section 84.004 of the Texas Election Codéates the Voting Rights Act and is
unconstitutional. That provision subjects indivatkito substantial criminal penalties for

witnessing more than one mail-in ballot applicatp@n election cycle, regardless of the voter’s



consent, regardless whether there is any eviddnfcaual, coercion, or any other wrongful
conduct, and regardless whether the witnessesde@li requested identifying information on
the mail-in ballot application. As set forth belenwd in Plaintiffs’ summary judgment motion,
Section 84.004 is not justified by the interestdegh by the State, and it unduly burdens both
voters and willing assistors, including PlaintiffAccordingly, summary judgment should be
denied to the State and granted to Plaintiffs.

Although Plaintiffs have resolved their claims agiother provisions of the Texas
Election Code by settlement with the State, ielevant to the Court’s consideration of
Plaintiffs’ challenges to Section 84.004 that sitfeenactment of a wide variety of mail-in
ballot regulations and criminal prohibitions in Z88which, together with Section 84.004,
constitute the “challenged provisions” in this lants-the State has used these provisions to
investigate and prosecute minorities and Demodoatsssisting voters with mail-in balloting,
absent any evidence of fraud or coercion. Thelehgéd provisions and their enforcement have
created a demonstrated chilling effect on maileating, assistance to mail-in voters, and
political association. Nearly if not all individisavho have been prosecuted under the
challenged provisions—most for the mere consenssdession of another’s mail-in ballot—
have been Democrats and minorities, including ltargiing Democratic political activists and
public servants such as Plaintiff Ray. Sectior®84, as one of the many overly burdensome
and restrictive mail-in balloting laws in the Texalection Code, must therefore be scrutinized
closely, as the State’s enforcement history hasenpdain that provisions like Section 84.004 can
and will been used to unduly restrict mail-in veteability to obtain and cast their ballots, and to
squelch political association and voter assistgnotected by both the Voting Rights Act and the

Constitution.



COUNTERSTATEMENT OF DISPUTED MATERIAL FACTS

Plaintiffs dispute two of the State’s alleged updi®d material factseeState MSJ at 6,
as incorrect or misleading or both.

Plaintiffs dispute proposed fact three becauseetiseevidence of voters who have not been
able to vote due to the enactment or enforceme$eofion 84.004. As shown by sworn
Declarations of Plaintiff Willie Ray and Texas Decratic Party representative Ken Bailey,
there are voters who need to have their mail-ifobapplications witnessed, but the restriction
set out in Section 84.004 have prevented actililsgdVis. Ray and Mr. Bailey from being able
to assist such voterSeePl. MSJ Exs.1 and 2.

Plaintiffs dispute proposed fact four because tiseswidence that political activists have
discontinued assisting voters with mail-in ballppkcations due to a variety of mail-in balloting
provisions, including Section 84.00&eePI. May 2008 Opp. MSJ Ex. 7 (Rebecca
Minneweather Deposition); Pl. May 2008 Opp. MSJ &xJane Hamilton Deposition).
Moreover, this proposed fact is misleading, bec@asee activists have discontinued some but
not all of their activities and/or have scaled btwkir activities without completely
discontinuing them, and Plaintiffs’ evidence ma&kesr that activists would witness more
voters’ mail-in ballot applications but for therminal penalties set forth in Section 84.0®ke
Pl. MSJ Exs.1 and 2. This chilling effect has bdaa both to outright restriction on the number
of voter applications that may be witnessed arfédo of arbitrary and discriminatory
enforcement by the Statéd.; see alsd”l. May 2008 Opp. MSJ Ex. 7 (Rebecca Minneweather

Deposition); Pl. May 2008 Opp. MSJ Ex. 6 (Jane HamiDeposition).



COUNTERSTATEMENT OF ISSUES TO BE DECIDED

The issues to be decided are whether Section 84100# Texas Election Code, which
restricts, under pain of criminal penalty, indivadsl from witnessing more than one mail-in
ballot application per election cycle (other thanfamily members): (1) violates Section 208 of
the Voting Rights Act, 42 U.S.C 8§ 1973aa-6; (2)laies the fundamental right to vote
guaranteed by the First and Fourteenth AmendmertsetU.S. Constitution; and (3) violates the
First Amendment.

ARGUMENT

THE STATE IS NOT ENTITLED TO SUMMARY JUDGMENT ON
PLAINTIFFS’ CLAIM UNDER SECTION 208 OF THE VOTING R IGHTS ACT.

The State devotes only a page and half at the sl motion to Plaintiffs’ central claim:
that Section 84.004 of the Texas Election Codeat#s Section 208 of the Voting Rights Act.
Section 208 provides that “[a]ny voter who requiassistance to vote by reason of blindness,
disability, or inability to read or write may bevgn assistance by a person of the voter’s choice,
other than the voter’s employer or agent of thapleger or officer or agent of the voter’s
union.” 42 U.S.C. § 1973aa-6. The statute refefga]ny voter who requires assistancil’
(emphasis added), and nowhere contains any limitatiat it only applies to in-person voting or
excludes absentee or mail-in voting. Moreover témm “vote” as defined in the Voting Rights
Act clearly encompasses all aspects of the votinggss, from voter registration activities to the
actual casting of ballots, without any limitaticth&t encompass only in person voting at the
polling place:

The terms “vote” or “voting” shall include all acti necessary to make a vote

effective in any primary, special, or general etactincluding, but not limited to,

registration, listing pursuant to this subchapbdemther action required by law

prerequisite to voting, casting a ballot, and hgwuoch ballot counted properly
and included in the appropriate totals of votes wdth respect to candidates for



public or party office and propositions for whicbtgs are received in an election.

42 U.S.C. 8 1973I(c)(1). As can be seen, thisnitedn is extremely broad and includes
numerous other actions that take place outsidedtieg booth, such as “registration” and “other
action required by law prerequisite to voting[I{.

The State, without citing a single case, arguessthi®protections of Section 208 of the
Voting Rights Act apply only with regard to assigta at the ballot box and not to voters who
receive assistance when voting by mail. This isngr If Congress wanted to exclude any step
of the voting process from the catch all “assistaimcvoting”—and thus enable States to
hamstring disabled registrants and absentee veffarss to fully exercise their voting rights—it
would have included such an exclusion in the laggu# Section 208SeeS. Rep. No. 97-417
at 62. But Congress did no such thing. The gemguage of Section 208 contains no such
limitation. It guarantees assistance to a votes weds it by anyone of the voter’s choice and
has no limiting language regarding the locatiothef assistance providéd.

The Supreme Court’s decisionBwossier Parish v. Ren&20 U.S. 471 (1997), rejected
an argument similar to the one advanced here bgrideints. IiBossier Parishthe U.S.

Attorney General argued that the Justice Departmaunt object under Section 5 of the Voting
Rights Act to a voting change that violated Secfarf the Act. The Attorney General relied
heavily on language in a 1982 Senate report exterttie VVoting Rights Act (the same Senate
report cited by Defendants here) for this propositwhich expressly authorized the Attorney
General to interpose an objection on this baslsee Supreme Court disagreed with the Attorney
General, however, relying on the plain languagthefVoting Rights Act. The Court said:

[W]e believe Congress has made it sufficiently ctbat a violation of § 2 is not

! Even if the legislative history were inconsistaiith the statute itself, that legislative historpwid be irrelevant
because the statute is unambigu@ee Davis v. Michigan Dept. Of Treasu$9 U.S. 803, 808 n.3 (198%ke
alsoPublic Employees’ Retirement System v. B482 U.S. 148, 152 (1989).



grounds in and of itself for denying preclearanodar 8 5. That there may be

some suggestion to the contrary in the Senate Raptre 1982 Voting Rights

Act amendments, S.Rep. No. 97-44idpra,at 12, n. 31, U.S. Code Cong. &

Admin. News 1982 pp. 177, 189, does not changeview. With those

amendments, Congress, among other things, renewdmnigdid so without

changing its applicable standard. We doubt thatg@ess would depart from the

settled interpretation of 8 5 and impose a demahktrgreater burden on the

jurisdictions covered by § 5, seapra,at 1498, by dropping a footnote in a

Senate Report instead of amending the statuté itse
Bossier Parish v. Ren20 U.S. at 483-484 (citations omitted).

Defendants cite language from the Senate Repdrttmiains phrases that discuss
protections for voters receiving assistance “witthe voting booth.” State MSJ at 20.
According to Defendants, such references proveGbagress viewed assistance to absentee
voters and mail-in registrants as beyond Secti@is2@rotections because such voting is a
“fertile field for potential fraud and abuse théue tregular polling place.1d. Contrary to
Defendants’ theory, it should come as no surpogéis Court that Congress designed Section
208 to guarantee that disabled voters have thstasse of “a person whom the voter trusts”
with respect to every step in the voting proce8sRep. No 97-417 at 62.

Furthermore, it is also not very surprising tha Befendant’s underlining of language
from the Senate Report, ostensibly for the Cowdisvenience, stops just before the phrase “a
person whom the voter trusts.” State MSJ Ex. Z2atA plain reading of the legislative history
evidences Congress’ prioritization of protectingatiled and illiterate voters with access to a
trusted assistantSeeS. Rep. No. 97-417, 62-64. Defendants’ own refegsrio Congress’

intention in Section 208 to help disabled votets&ea person of their own choice” to assist

them drastically conflict with Defendants’ bizaoely-in-the-voting-booth limitationld.

2 The Court held early on that Voting Rights Actyisions analogous to Section 208 were designeddngf@ss to
make the right to vote “fully ‘meaningful,id., and should be given “broad interpretation” in rgaition “that
voting includes ‘all action necessary to make a&\affective.” Allen v. State Bd. of Electior393 U.S. 544, 565-
566 (1969).



Defendants are forced to draw inferences fromeheslative history because the plain language
of the statute does not support their position.

The State belittles disabled or illiterate votefsowmeed their applications witnessed with
the following statement: “[jJust as the voter wHmoses his or her favorite rock star is not
guaranteed that particular person’s assistandeegidlls or anywhere else, similarly, a mail-in
voter is not guaranteed a particular person whmhsrwise unable to assist him because he or
she has already witnessed an application for soeelse.” State MSJ at 20. Of course, the
whole idea behind Section 208 is that voters at#leshto a person of their choice so that they
can vote and use someone they trust. The persastiag, unlike a rock star, is most likely
known to the voter, is trusted by the voter, hagméarest in the voter filling out the ballot and
casting a ballot, and has a genuine desire tothelpoter. Obviously, Plaintiffs can not speak
for the hypothetical rock stars who wish to witnadsallot, but they can and do speak for
themselves. As Willie Ray and Ken Bailey's swotatements make clear, Pl. MSJ Exs. 1 and 2,
they have a genuine desire to serve as a witnesstfiiple voters who genuinely need their
assistance and Section 84.004 prevents them frowiding such assistance. Section 208
protects their right to do so.

Section 84.004 restricts a voter’s ability to reeeassistance in the form of a witness by
limiting to one the number of voters whose maibailot applications may be witnessed, subject
to substantial criminal penalties. In so doin@, thallenged Texas law “burdens individuals’
right to provide assistance to voters” and “burdamgd interferes with voters’ receipt of

assistance from persons of their choice.” Amer@exhplaint {1 64-65.



A. Section 84.004 Does Not Advance the State’s Ingst In Preventing Voter
Fraud

The State claims that the one-witness restrictioBaction 84.004 was enacted to prevent
voter fraud® The State argues:

By limiting the signing of a ballot application fanother to no more than one per

election, the statute reduces the potential fangles person to submit multiple

forged ballot applications. It prevents the forffem witnessing many

applications without the voters’ consent or knowle@nd then collecting the

official ballots and carrier envelopes from mailbexof voters (or from nursing

home residents) who are not aware a ballot has $s@rto them. The statute thus

serves as a protection of the ballot and is dicestpiarely at voter fraud.

State MSJ at 11. However, the one-witness restni¢or mail-in ballot applications does no
such thing.

First, any person who desires to commit electiandrby submitting multiple forged
mail-in ballot applications can continue to do sgardless of Section 84.004. The one-witness
restriction in Section 84.004 does not deter suahd in any way. A person who fills out a
mail-in ballot application for another and signe tloter’'s name to it without their knowledge
can continue to do so regardless of the one witlmags And, of course, a person committing
such voter fraud is more likely to do so without thoter ever knowing about it than by
committing fraud and signing their own name as t&gs on the application. So the one witness
rule does not address this type of alleged frawadl at

Second, the one-witness limit in Section 84.004 dlses not “prevent[] the forger from
witnessing many applications without the votergigent or knowledge and then collecting the

official ballots and carrier envelopes from maillbexof voters (or from nursing home residents)

who are not aware a ballot has been sent to théxp&rson who forges another’s signature on a

% The state’s motion for summary judgment states‘fladhen the state statutes impose ‘severe’ restms [on the
right to vote], they must be narrowly drawn to ags@a compelling state interest.” State MSJ ailV& agree.
Except for an outright ban on witnessing appliaagiat is hard to imagine a more severe restriadionhe right to
vote than a one voter limit that is accompaniedtayinal penalties for a violation.



mail-in ballot application and then intercepts thmllot in the mail box or at a nursing home is
not deterred by the one witness rule at all. Tinewitness restriction simply does not affect this
type of conduct.

Moreover, the voter fraud hypothesized by the Statdready adequately addressed by a
number of provisions of Texas law already on thekso Thus, the State’s interest in preventing
fraud by alleged application forgers and balloakes is more than adequately protected. The
Attorney General’'s own Policy Statement and GuitdiseeEx. 1, list the following offenses,
all of which could apply to the voter fraud condasserted by the state in its motion for
summary judgment:

Tex. Elec. Code Ann. § 64.0138legal Voting. It is a third degree felony to vote

in an election where the person ... knowingly inspeates another and votes as

the impersonated person.

Tex. Elec. Code Ann. 8§ 86.008lethod of Returning Marked Ballot. It is a

Class B misdemeanor for a person to knowingly mssse(sic) at least one but

fewer than 10 official ballots or carrier envelopggess possessed without the

consent of the voter, in which case it is a staile¢lony.

Tex. Elec. Code Ann. § 84.004Providing False Information on Early Voting

by Mail Application. It is a state jail felony for a person, other thia@ applicant

or his relative (in which case it is a Class A reisgtanor), to knowingly provide

false information on an application.

Tex. Penal Code Ann. 831.03heft. It is a state jail felony to steal official
ballots or official carrier envelopes for an eleati

Tex. Penal Code Ann. 837.10ampering With Governmental Record. It is a

state jail felony to knowingly make a false entnyan official ballot or other

election record or to make present or use suchadevith knowledge of its

falsity.

The State seeks to minimize the burden createcebiidd 84.004 by claiming that even
if a person has already witnessed one mail-in bafplication, they can still “assist” as many

mail-in voting applicants as they wisBeeState MSJ at 4. Of course, witnessing and asgistin



are two critically different tasksSeeTexas Election Code 88 64.0321 (assistance) arid hod
84.003 (witnessing). Thus, it is cold comfort teater who wishes for an individual to serve as
a witness that the individual can serve as antassiSeePl. MSJ Exs. 1 and 2 (Declarations of
Willie Ray and Ken Bailey).

The State also proposes the unduly burdensomeaiitez that a would-be withess
barred by Section 84.004 serve as an assistoregngitranothemdividual to serve as the
witness. SeeState MSJ at 12. According to the State, for alitgeal activist’ who has already
witnessed one application, and wishes to assis¢ tfan one voter with his or her ballot
application, Section 84.004 simply requires thathie event that a subsequent voter cannot sign
due to physical disability or illiteracy, an addial person be brought in to witness and sign.
Such a suggestion is both unworkable and imprdctica

First, given the limited number of party activistho are able to assist voters with mail-in
ballots (and this number has decreased becaubke &tate’s unfair and discriminatory
enforcement of mail-in ballot laws), finding a sedovolunteer to come to the voter’s aid and
witness that voter’s ballot is impractical. That8ts proposal that for some voters to receive
assistance, they will have to find two persons (@s&stor and one witness) to assist them,
imposes a substantial and unnecessary burden ers\aitd those who assist them. As the
sworn testimony of Plaintiff Willie Ray makes clear

If you are unable to serve as a witness for a igteail-in ballot application

because you have already witnessed one such appilicdé can be difficult to get

another person to go to that voter’'s home and be@ serve as a witness

because the voter doesn’'t have the same amountsbfof the new person, who

may be someone they don’t know.

SeePl. MSJ Ex. 1, Y6.
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Moreover, the State makes no attempt to explain thewestriction of one witness per
mail-in ballot applicatiorserves any interest in preventing alleged vosurdrwhen the State has
placed no restrictions on the numbers of individwahom a person may help in other critical
portions of the mail-in balloting process: for exale, how many voters an assistor may assist
(as contrasted with witnessing) in completing time#il-in ballot applicationsseeTexas
Election Code § 84.003(b); how many voters’ maiballots(as contrasted with applications) a
person may witnessee id.at 8 64.033(b); how many voters may be assistéuegtolls with
their ballots see id.at 8§ 64.032(c); or how many voters’ ballats individual may mailSee id
at § 86.006(f). It is difficult to conceive howetlState could be justified in limiting the number
of voters whom an individual may help by witnessiihgir mail-in ballot applicationsvhile
imposing no limits whatsoever on how many voteedldis an individual may witness (either by
mail or at the polls). This anomaly underminesigigantly the state’s claim that the one-
witness restriction is needed to combat voter frafifler all, the application process (which is
restricted) is one step removed from the actualrgasf a ballot (where there are no numerical
restrictions).

Moreover, no conceivable state interest can besglarvrestricting to one the number of
persons whose applications may be witnessed, hi dijthe State’s own claim that merely
requiring an assistor, witness, or mailer to plaeatifying information on the carrier envelope
fully serves the State’s interest in deterring anwstigating voter fraud. Throughout this
litigation, the State has repeatedly assertedaimaimber of the other challenged provisions
impose no real burdens on voters, their assisbotfieir mailers because all the assistor or
mailer has to do is place her or his identifyinfiprmation and signature on the carrier envelope.

For example, the State has argued in this cas&#wion 86.006 of the Texas Election Code

11



(which makes it a crime to mail the mail-in balddtanother unless the mailer places his or her
name, address and signature on the carrier enyakpenstitutional because “the burden on the
assistant and the voter is minimal-simply to ensluaéthe assistant’'s name, address and
signature are disclosed on the carrier envelofdte MSJ at 37.

In other words, the State has claimed that itgésts in preventing and detecting voter
fraud with respect to other aspects of the mallahot process are fully served by the relatively
minimal burden of requiring those who help mailoters to place their name, address, and
signature on the carrier envelch&hese other provisions of the Texas Election Cadéke
Section 84.004, impose no numerical limit on thebar of voters that may be assisted by
mailing their ballot or even having their ballottmessed, so long as identifying information is
provided. Counterintuitively, the State’s only nemgal restriction applies to witnessing mail-in
ballot applications The State nowhere has explained or can explaat state interest is served
in restricting numbers of people helped with apgdlns, especially since the State has admitted
that its interests are served in other more ctiispects of the balloting process by simply
requiring assistors, witnesses, and mailers tdafisctheir identity on the ballot envelope.

B. The Legislative History to Section 84.004 Doé¢ot Contain Any Examples of

Voter Fraud That Would Be Cured or Eliminated By the One Witness
Restriction on Mail-In Ballot Applications

The State references the legislative history otiS8e&4.004 and claims that “the

prohibition on witnessing more than one applicati@s aimed directly at a specific kind

* As the State of Texas has noted in this case intrast to the compelling interests of the Stéue burden on the
assistant and the voter is minimal-simply to ensaéthe assistant’s name, address and signatidiszlosed on
the carrier envelope. When this information isviied on the carrier envelope, the exception irssation (4) of §
86.006(f) is fulfilled and the assistant may nottbarged with the offense. This Court has alrdzalg that
disclosure of this information is ‘sufficiently jtified’ by the State’s interest.” State MSJ at 37.

® Again, the State has asserted in this case: SEht’s interest attaches once the ballot is ptppearked by the
voter, and that interest includes ensuring thaptioperly marked ballot is counted. The State rbasable to trace
the chain of custody of a properly marked ballatht® one who last handled the ballot, not onlyntestigate and
prosecute possible fraud, but also to trace mis$iistjor stolen ballots.” State MSJ at 37.

12



of voter fraud that was taking place at the timaud that took advantage of elderly and disabled
voters.” State MSJ at 10-11. According to the&tthnis legislative “intent is clearly delineated
in the legislative history.ld. at 11. The legislative history offered by thetSt@oes not support
enactment of the one witness restriction, and tageS claims regarding the legislative history
are at best exaggerated.

For example, the State, citing “Ex. 23, pp. 4, fdtheir motion, states that “[w]itnesses
also testified before the Committee to complaifitoed ballot applications for absentee
ballots.” The transcript at page 4 shows testimiooym the Duval County Clerk, Alberto Garcia,
who complains that many voters living in nursingrtes are not mentally fit to vote and asks the
Legislature to enact a law that would require dicto sign an affidavit attesting to a voter
competence to vote. Nowhere does he provide atiyeny providing any details of forged
ballot applications, the scope of the problem,ror @uantifiable voter data from the County.
While he did testify that there have been “accasati in Duval County that voters in nursing
homes “that are really sick ... were voted by othewme, that there was fraud committed,” he
provided no details or context for the statememd, iastead devotes the entirety of his testimony
to efforts to verify the mental competency of veteNowhere in Garcia’s testimony is there any
statement that limiting the number of mail-in babpplications that may be witnessed will
address any alleged voter fradidndeed, when specifically asked about voter fraubuval
County, Garcia testified as follows:

REP. SALINAS: Mr. Garcia, since the implication—orplementation of this

[Rep.] Glossbrenner law, have you had any new atliegs, any new judicial

proceedings, of voter fraud in Duval County or estéd elections

MR. GARCIA: Not very much. |think we have hacfiy good elections.

® Garcia himself was the target of allegations temay be encouraging fraudulent behavior in D@a@linty. See
State MSJ Ex. 23 at 18-19 and 23 (Testimony ofd3afrevino).
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State MSJ Ex. 23 at 7.

The other witness whose testimony is cited by tta¢eSo support its claim that Section
84.004 was enacted to prevent voter fraud is MtoAi® Perez, an election poll worker from
Duval County. State MSJ Ex. 23 at 9-11. Not glsinvord of Mr. Perez’s testimony mentioned
absentee ballot applications or related in any wwaguch applications. Mr. Perez testified only
that two women, one of whom was employed in cogtdyk’s office, withessed signatures of
over 100 absentee ballotkl. Of course, the Texas Election Code has neversegbany limits
on the number of ballots may be witnessed. Moredve Perez identified one of the women as
working for the County Clerkld. at 10. Even if the women had witnessed over 100
applications for a mail-in ballot instead of actballots, Section 84.004 exempts an early voting
clerk or deputy clerk from the one-witness rugeeTex. Elec. Code Ann. 8§ 84.004(b)(1). The
remaining pages of Mr. Perez’s testimony relatisgaes about whether a candidate can
simultaneously serve as an election official areabsistance given to a voter at the pdiise
State MSJ Ex. 23 at 1-5. Upon the chairman ofdbemittee’s statement that is it is “just hard
to get a fair election in south Texagl, 23 at 16, Mr. Perez disagreed and stated that dlaty
“just had a fair election awhile ago, about threselss ago.”ld. And when the chairman asked
Mr. Perez if he thought there had been any “hardaky” in absentee balloting in that recent
election, Mr. Perez responded: “l don’t know. htaay that.” Id.

Similarly, the State cites to the testimony of ¢h@ounty Judges suggesting that they too
registered complaints about forged absentee keghplications. However the record contains no
such testimony. One county judge (Chapa) repohat‘people have brought in many voters to
assist in voting,” State MSJ Ex. 25 at 30; one ¢izarsaid he thought the law would ensure

voting fraud would not exist but the record is vaglto what type of alleged fraud he was
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referring to or how the one witness rule would @fraud, and he expressed concern on how a
one witness limit would be enforced,; and the third judge (Uresti) only stated thafdiethe
penalty of a Class C misdemeanor was too niiid.

Such a legislative record hardly establishes thgeSt claim that “the prohibition on
witnessing more than one application was aimedttlyrat a specific kind of voter fraud that
was taking place at the time, fraud that took ativga of elderly and disabled voters.” In fact,
not a single witness in any of the state’s legigahistory exhibits ever even mentioned
absentee ballot applications how a limit on how many could be witnessed wlagduce any
alleged voter fraud.

C. The State’s References to Election Laws In Other 8tes Is Both Inaccurate
and lrrelevant

The State has cited to a number of laws from atteges in support of its argument that
Texas’ laws restricting to one the number of tiraggerson may witness an absentee ballot
application is not particularly restrictive. Firabne of the states cited by Texas has engaged in
guestionable enforcement activities targeting Damatscand minority voters and activists as
Texas has done. This backdrop is relevant to #fairvVoting Rights Act and constitutional
claims, due to the chilling effect that the Statis breated through its enforcement of mail-in
balloting criminal prohibitions. Moreover, eventifvere true that other states imposed
restrictions on the absentee ballot process thed steicter than those in Texas, it does not
necessarily mean that those laws are constitutional

In any event, the State’s descriptions of soméeflaws in other stateseeState MSJ at
14-16, are either flatly wrong or overstated. Btate claims, for example, that “Colorado limits
any assistance to mail-in voters (other than awtbdrelection officials and close relatives) to no

more than one voter per election.” State MSJ atBudt the State’s gloss ignores that Colorado

15



is nowhere as restrictive as Texas. Colorado tates that a voter can give his mail-in ballot “to
any person of the elector's own choice or to arly duthorized agent of the designated election
official for mailing or personal delivery to thesignated election official.” GLO. REV. STAT.
ANN. 8§ 1-8-113(1a). Moreover, if an assistor is “&ydauthorized agent of the designated
election official” such a person may receive mdrantfive mail-in ballots in any election for
mailing or delivery to the designated election@éi. Id. And Colorado law expressly provides
for political parties to appoint a representativieovcan become an agent of a duly designated
election official and assist more than five voterth regard to delivering mail-in ballotsSee
CoLo. Rev. STAT. ANN. § 1-8-112° So Colorado is not only less restrictive thanag&when it
comes to mail-in ballot assistance, it providespolitical party activists to assist potentiallysta
numbers of mail-in voters. Section 84.004 of tleeds Election Code, of course, does not
exempt political party representatives from the witaess per mail-in ballot application
restriction®

The State also misleadingly claims that “North dasoprecludesnyoneother than the
voter or the voter’s near relative or legal guandiar election officials) from signing an
application for an absentee ballot for the voteé8tate MSJ at 15 (emphasis in original). What
the State fails to note is that North Carolina layposes no restrictions on those who need

assistance in applying for an absentee ballot alydysical disability or illiteracy: “If a

" This provision reads in part: “When more than fimeil-in ballots are to be sent to the same gresjdential
facility within a county, which includes, but istlomited to, nursing homes and senior citizen ogi$acilities, a
committee consisting of one employee of the coatdyk and recorder and, where available, a reptatea
appointed by each of the major political partiealistheliver the mail-in ballots and return thosdidta to the office
of the county clerk and recorder.”000. REV. STAT. ANN. § 1-8-112.

8 In three of the seven states whose laws were bitgtle Defendants as more burdensome than 84r06#der for
criminal penalties to apply a person must “knowyngblate[]” or “willfully violate[]” provisions of the Election
law. MONT. CoDE ANN. 813-35-103 (“A person who knowingly violates ayision of the election laws of this
state for which no other penalty is specified idtgwf a misdemeanor.”); ¥. CODE ANN. § 24.2-704 (“Any person
who willfully violates the provisions of this seati or § 24.2-649 in providing assistance to a pergoo is voting
absentee shall be guilty of a Class 5 felonyCjf. Texas Election Code § 84.004 (“A person commitsfénse if,
in the same election, the person signs an earlpgdiallot application as a witness for more thaa applicant.”).
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requester, due to disability or illiteracy, is uleato complete a written request [for an absentee
ballot], that requester may receive assistanceiting that request from an individual of that
requester's choice.SeeN.C.GEN. STAT. § 163.230.2. This North Carolina statute dods no
apply to witnessing signatures at all, but ratlets $orth a right to receive assistance during the
application process for a disabled or illiteratéevo It contains no restrictions on how many
voters may be assisted.

Similarly, the State claims that “Kentucky law dretes anyone other than the voter or
close relatives from applying for an absentee ballState MSJ at 15. In Kentucky, a request
for an absentee ballot can be made by telephoognide machine, by mail, or in persony K
REv. STAT. ANN. 8 117.085. So any person in Kentucky (such@ditical party activist) can
go to a voter’'s home, request that the voter silgttar requesting an absentee ballot (or urge the
voter to call the election’s office), and mail axfthat letter of request for them without any
restrictions whatsoever. Moreover, Kentucky plase$éimits on the numbers of voters who may
be so assisted, and thus does not support Texatisr aestriction at issue here.

The State also mischaracterizes Nevada law. Dafeadite Nevada as a state that
“require[s] pre-approval by election officials ftvose who wish to assist or sign for another’s
absentee ballot application.” State MSJ at 15¢ Nlevada law does no such thing. Nevada law
simply requires a voter seeking assistance to diecthe assistor’'s name in a letter or other
written statement requesting a ballot and inclideassistor's name, address and signature on
the letter or statemefitSeeNEv. Rev. STAT. 293.3165 (2008). No “pre-approval by election
officials” is needed, as the State contends. €herlfrom the voter is, in essence, the

application for a mail-in ballot. Importantly, Nasa provides no limits on how many voters

° Nevada law also requires any voter seeking to absentee due to physical disability include irirthagter “a
statement from a physician licensed in this statéfging that the registered voter is a persorhwitfphysical
disability[.]” NEV. REV. STAT. 293.3165 (2008).
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may be assisted, and expressly authorizes an@dsismark and sign an absentee ballot issued
to the registered voter” without restriction or fim

Finally, according to the State, “Virginia law rexgs that persons who wish to assist
disabled voters or those who cannot read or writstrabtain pre-approval from election
officials” and that failure to do so “constitute€&ass C felony.” State MSJ at 16. Defendants’
statement is wrong. Virginia law contains no pppraval process. In Virginia, a person who
needs assistance in applying for an absentee Inalist check the assistance box on the
application,seeEx. 2 at Part B (Va. Absentee Ballot Applicatioad the person assisting the
voter must provide their name, address and sigaatuthe applicationSeeEx. 2 at Part E. If
the person who needs assistance in voting butmaiaseed assistance in filling out the
application, then the assistor need not sign tipéiggtion. Once the application is sent in, the
voter is then sent a ballot and an assistance fé&smexecuted assistance form signed by the
assistor must accompany the ball8eeVa. CoDE ANN. § 24.2-704 (Michie 2008). A voter
may designate any person of their choosing assstasseeVA. CODEANN. § 24.2-649
(Michie 2008), and there are no limits in Virgirda to how many voters one person may assist
with regard to the application for a mail-in baltwtin casting it. The State is simply wrong to
claim that there is any pre-approval process feisé®'s in Virginia or that Virginia law is more
stringent than Texas Election Code Section 84.004.
. PLAINTIFFS’ FUNDAMENTAL RIGHT TO VOTE CLAIM.

Seeking to avoid the searching analysis of Pldmtifindamental right to vote claim
(Count I) required under tHeurdick-Andersoriramework, as recently reaffirmed by the
Supreme Court i€rawford v. Marion County Elec. Bdl28 S. Ct. 1610 (2008), the State

caricatures Plaintiffs as proposing a bright-linkerthat the State may not enforce any statute
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regulating elections without first “demonstrat[ifcdudulent activity” if it might “punish
conduct not involving actual voting fraud.” Stat&SMat13-14 (claiming that “the crux of
Plaintiffs’ legal theory” is “that the Constitutigerecludes the State from imposing criminal
liability for ‘innocent’ activities such as possessof another’s ballot witnessing a ballot
application”).

That is not Plaintiffs’ position. With respecttteeir fundamental right to vote claim,
what Plaintiffs have argued for, and what precedeaquires, is that the Court apply tRardick-
Andersorframework, which requires the Court to “weigh thaacter and magnitude of the
asserted injury to the rights protected by thetlingl Fourteenth Amendments against the
precise interests put forward by the State asfications for the burden imposed by its rule.” PI.
May 2008 Opp. MSJ at 23-24 (quoting and citing 8ape Court and Fifth Circuit precedent).
As the Supreme Court recently reiterated, them®iditmus test” that “neatly separate[s] valid
from invalid restrictions.”Crawford, 128 S. Ct. at 1616. Rather, “[h]Jowever slighjtdarden
may appeatr, . . . it must be justified by releveamd legitimate state interests ‘sufficient to jiysti
the limitation.” Id. (citation omitted).

Plaintiffs do not make the broad claim that “that8ts interest in curtailing voter fraud
does not justify imposing criminal liability for aduct that does not involve actual voting fraud
or intimidation.” State MSJ at 12. Rather, theyue, that based on the specific context of this
case—the lack of evidence that the challenged pi@vs have forwarded the state’s asserted
interest in preventing voter fraud; the uniquelgdd and severe nature of the new prohibitions;
the preexisting provisions of Texas law addressotgr fraud; and the significant chilling effect
created by the challenged provision—the challengedision unduly infringes on protected

constitutional rights. PIl. May 2008 Opp. MSJ. a33. The fact that the challenged provision
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criminalizes well-established conduct that was loagsidered lawful, without requiring a
showing of fraudulent intent (or of any intent)piscourse relevant to tigurdick-Anderson
analysis. But, contrary to the State’s claimst thaot the only factor at issue.

The State continues to ciBairson v. Freemarb04 U.S. 191 (1992), as support for its
argument that no nexus between fraud and a vogisigiction is necessary for such a restriction
to survive constitutional scrutiny. State MSJ &t However, what is noteworthy about the law
challenged irBursonis that there was a “widespread and time-testedarsus” among all 50
states supporting a “restricted zone around thegaompartments” at in-person voting booths.
Burson 504 U.S. at 206. In contrast, at most a haraffother states impose restrictions on
mail-in balloting even approaching the severityled challenged provisions. PIl. May 2008 Opp.
MSJ at 31-33; State MSJ at 14-16.

In sum, Plaintiffs’ fundamental right to vote argemm (like their other constitutional
arguments) is not that a state may never crimiaealcivity short of actual fraudCf. State MSJ
at 13-14. Rather, the question presented in #8s-e-under thBurdick-Andersoriramework,
the First Amendment, and the other sources of lagsae in this case—is whether the
challenged provision’s burdens are justified by $it@te’s asserted intereSee, e.gCrawford,
Crawford 128 S. Ct. at 1613-16. The breadth of the ptetkactivities criminalized by the
challenged provision must be weighed against gleand actuality of the chilling of protected
activities, such as mail-in voting and politicajpegssion and association, as well as whether the

challenged provision actually advances the Statéésests.ld.*

19 plaintiffs recognize that preventing voter frasbviously important in the abstra&ee id(citing Pl. May 2008
Opp. MSJ at 27). But that is not the end of thalysis. Rather, the question is whether, on thesfaf this case,
the State has done more than “posit the existefitliee disease sought to be cured,” and has “dstnate[d] that
the recited harms are real, not merely conjectarad, that the regulation will in fact alleviate $heharms in a direct
and material way. Turner Broad. Sys., Inc. v. FC812 U.S. 622, 664 (1994) (plurality opsge, e.qg.Crawford,
128 S. Ct. at 1614-16.
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1. HEIGHTENED SCRUTINY APPLIES TO PLAINTIFFS’ FIR ST AND

FOURTEENTH AMENDMENT CLAIMS BECAUSE OF THE

CONSTITUTIONALLY PROTECTED ACTIVITIES AT STAKE.

With respect to Plaintiffs’ fundamental right toteaclaim, the State implies that
Plaintiffs rigidly demand “strict scrutiny.” StaMSJ at 8 n.2. However, as Plaintiffs made clear
in their Motion for Summary Judgment, they do nrgiug for “strict scrutiny,” but for
application of théBurdick-Andersotiramework. SeePlaintiffs’ MSJ at 26-27. As noted, that
framework is a “flexible” one that requires the @ao weigh all the circumstancek.g,

Crawford 128 S. Ct. at 1616 n.&rawfordexpressly rejected a rigidly-tiered analys&ee id.
Thus, although the mail-in ballot context is apprajely considered in this caseePl. May

2008 Opp. MSJ at 24-25 & n.17, it is not dispositof Plaintiffs’ claims, as the State incorrectly
suggestsseeState MSJ at 9-12.

Plaintiffs’ claim is that the challenged provisicaisissue in this case are unconstitutional
under theBurdick-Andersorfiramework, which requires weighing all the factsl @rcumstances
at issue in this case. It is the State’s “brigh¢’—thatMcDonaldforecloses all constitutional
challenges to mail-in balloting restrictions, St&t8J at 9—that is inconsistent with the
framework reaffirmed irfCrawfordand that must be rejected.

The State erroneously suggests that this casendd@splicate the fundamental right to

vote because it involves mail-in balloting. Stst8J at 9. Plaintiffs respectfully submit that this

argument is incorregﬁ To begin with, the Secretary of State has reasghin his official
proclamations that casting a ballot by mail in Tesasynonymous with “exercis[ing] your right

to vote.” PX8 to Pl Hearing. The State restaitgument oMcDonald v. Board of Election

1 plaintiffs recognize the Court’s ruling at the [prénary injunction stage concernidcDonald v. Board of
Election Commissioners of Chicadd®4 U.S. 802 (19693eeFindings 11 11-12, but respectfully submit that
McDonalds application of less than strict scrutiny to afitee balloting restrictions does not mean that such
restrictions do not implicate the fundamental righvote.
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Commissioners of Chicag894 U.S. 802 (1969). HowevéidcDonalddoes not support the
State’s claim that burdensome restrictions on maar absentee balloting do not implicate a
fundamental right. IMcDonald the Supreme Court held that strict scrutiny didapply to
prisoners’ claimed right to vote by absentee ballogére there waso evidencehat prisoners
could not otherwise exercise the franchiSee394 U.S. at 808.

In a series of subsequent cases interprétficDonald the Supreme Court struck down
unreasonable absentee ballot restrictions, deSfmonald’sholding that strict scrutiny did not
apply in that case. For exampleQiBrien v. Skinner414 U.S. 524 (1974), the Supreme Court
explained thaMcDonaldmerely “rested on a failure of proof,” and thusisk down a New
York law restricting the use of absentee ballotpbsoners as “unconstitutionally onerous,”
where the prohibition “denied any alternative meainsasting their vote although they are
legally qualified to vote.”Id. at 530. Similarly, irAmerican Party of Texas v. Whi#&l5 U.S.

767 (1974), the Supreme Court rejected the lowertsouse ofMcDonaldto sanction absentee
ballot restrictions on minority parties, holdingtfit is plain that permitting absentee voting by
some classes of voters and denying the privilegehter classes of otherwise qualified voters in
similar circumstances, without affording a compé#aditernative means to vote, is an arbitrary
discrimination violative of the Equal Protectiora@te.” Id. at 795.

Thus, it is simply untrue th&icDonaldpermits the State to impose whatever restrictions
it desires on absentee balloting or that abserdabeting does not implicate First and Fourteenth
Amendment rights. Rather, where, as here, votersignificantly restricted in their right under
State law to apply for and cast an absentee babotts must ensure that such restrictions are

not arbitrary, unjustified, or unduly onerous.
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Moreover, critical to the Court’'s assessment offtflegal fundamental right to vote
challenges irfCrawfordandWashington State Grange v. Washington State ReaubRarty

128 S. Ct. 1184 (2008)\(Yashington Grandgg, was the pre-enforcemenature of the

challenges at issue in those cases, and the con@isyy evidentiary deficiency that prevented
the assessment of the provisions’ constitutionaligr example, iWashington Grangehe
Court followed a path of “judicial restraint” bea“[t]he State has had no opportunity to
implement” the challenged blanket primary provisiori28 S.Ct. at 1190-91. Likewise, in
Crawford, the Court could not facially invalidate the volBrlaw at issue “on the basis of the
record that ha[d] been made in th[at] litigatioh28 S. Ct. at 162®ecause the record did “not
provide any concrete evidence of the burden imposedbters who currently lack photo
identification” and thus made it impossible for tBeurt to “quantify either the magnitude of the
burden on this narrow class of voters or the poraibthe burden imposed upon them that is fully
justified.” Id. In stark contrast to both of these cases, merehallenged provision has been in
effect for several decades, and Plaintiffs have theen able to develop evidence showing the
burdens created by the provision.

Moreover, unlikeWashington Granger Crawford, this case involves threatened

criminal penaltie®n voters and their helpers—an obviously diffel@md more severe sanction

than in the ordinary fundamental right to vote case

The State is simply incorrect that Plaintiffs’ headed to cite any proof or authority
supporting the contention that limiting witnessinffinges on First Amendment rights. State
MSJ at 16-17. The Plaintiffs have submitted prgi¢his type of evidence in the undisputed
sworn Declarations of Willie Ray and Ken Bailey, MISJ Exs. 1 and 2. Moreover, as the

Supreme Court has made clear, “[tlhe First Amendmaeostects the right of citizens to associate
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and to form political parties for the advancemdntammon political goals and ideas,” and
“[t]he First Amendment protects the right of citimeto associate and to form political parties for
the advancement of common political goals and ide@snmons v. Twin Cities Area New

Party, 520 U.S. 351, 358 (1997). Plaintiffs here inelude Texas Democratic Party and
Democratic activists who seek to engage in “funiordinarily performed by political parties,”
Pl. MSJ 35, such as getting out the vote, assagatith like-minded fellow voters and citizens,
and assisting party members—such as Plaintiffs [leakl Robinson—in need of assistance in
voting, including mail-in balloting. These are thery sort of core expressive and associational
activities protected by the First Amendment, whkwhy the Court must closely scrutinize the
challenged provisions.

The State erroneously claims that Plaintiffs’ FAstendment claim must be adjudicated
under theBurdick/Andersorstandard for facial fundamental right to vote ofvadjes which were
at issue irCrawfordandWashington GrangeSeeState MSJ at 30, 337. That is incorrect.
Unlike the laws at issue i@rawfordandWashington Grangéhere the challenged provision
burdens both the fundamental right to vote tredFirst Amendment associational and
expressive rights of willing helpers (and votessich as several of the Plaintiffs in this case.

Among other things, the challenged provision theratto impose criminal penalties those

who help voters through their associational andesgive activity. This case is thus completely
unlike CrawfordandWashington Grangeneither of which pertained to the constitutiopall
protected activities of those who seek to helpngtdt is the First Amendment rights of
Plaintiffs and others like them to associate angress themselves politically that is infringed by
Section 84.004's restriction on witnessing appiarad.

Accordingly, Plaintiffs need not show that the ¢diaded provisions violate the First
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Amendment in evergpplication to succeed on First Amendment grourRisther, as the Fifth

Circuit has recognized, “[w]ith regard to faciat$tiAmendment challenges, the challenger need
only show that a statute or regulation ‘might operanconstitutionally under some conceivable
set of circumstances.Center for Individual Freedom v. Carmoucid9 F.3d 655, 662 (5th
Cir. 2006) (quotindJnited States v. Salernd81 U.S. 739, 745 (1987)). Moreover, even if the
CrawfordandWashington Granggacial challenge framework were applicable herat th
framework does not require a challenger to showetearyapplication is unconstitutional, as
explained above. Rather, all that Plaintiffs meigtw under those cases is that the challenged
provisions do not have a “plainly legitimate swéefBeee.g, Crawford 128 S. Ct. at 1623.

The State here ignores the fact that its interesbmbating voter fraud is sufficiently
served by other provisions of the Texas ElectiodeCiinat can be used to combat any actual
cases of voter fraud. Neither the Attorney Geneoalthe Secretary of State has been able to

identify one casef actual voter fraud that could not have beersg@cated but for the existence

of the challenged provision. By analogyGontham v. Garzathe Southern District of Texas
struck down a provision of the Texas Election Ctige banned the voter's possession of written
communications while marking a ballot, despite @mrt’'s determination that the provision did
not “severely” burden voters’ rights. 905 F. Sup®9, 398, 400-01 (S.D. Tex. 1995). As
Cothamexplained, although preventing fraud is a legitienstate interest in the abstract, the
challenged law was not necessary to achieve thaxesst, particularly because the state’s myriad
anti-electioneering statutes already protectedntegyrity of the polling place by prohibiting
voters from sharing, exchanging or displaying cagrpanaterials at the polling place. 905 F.
Supp. at 400.

Similarly here, the outright restriction on witnegsapplications is not necessary to
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prosecute fraud related to mail-in balloting, bessamany pre-existing provisions of Texas law
already prohibit persons from engaging in the typmail-in ballot fraud that the State claims is
the basis for Section 84.003eesupra at 8-9. Moreover, as Plaintiffs’ evidence estdids, the
challenged provision has deterred individuals frating and assisting others in the exercise of
the franchise. In contrast to this hard evideheg the challenged provisions actually impede the
State’s proffered interest in counting all voté® State offers no evidence that the challenged
provisions have been necessary or even usefuvesiigating or prosecuting actual voting fraud.
The State’s dearth of evidence to support thisrasealoes not support its theoretical interest in
ensuring that all votes are counted. State M3J14Ef., e.g, Turner Broad. Sys., Inc. v. FCC
512 U.S. 622, 664 (1994) (plurality op.) (explamihat where regulations threaten to impair
constitutionally protected rights, the State “madistmore than simply ‘posit the existence of the
disease sought to be cured.” It must demonsthatethe recited harms are real, not merely
conjectural, and that the regulation will in fateaiate these harms in a direct and material way”
(citation omitted)).

CONCLUSION

For the foregoing reasons, as well as those cadamPlaintiffs’ Motion for Summary
Judgment and Plaintiffs’ May 2008 Opposition to Matfor Summary Judgment (all of which
are incorporated herein by reference), and allretapparent to the Court, the State’s summary
judgment motion should be denied.
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