Case 5:02-cv-02028-DDD  Document 270-1  Filed 11/15/2004 Page 1 of 72

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
EFFIE STEWART, et al.,
Plaintiffs : Case No.: 5:02CVv2028
V. : Judge David Dowd, Jr.

J. KENNETH BLACKWELL, €t al.,

Defendants

PLAINTIFFS POST-TRIAL BRIEF



Case 5:02-cv-02028-DDD  Document 270-1  Filed 11/15/2004 Page 2 of 72

TABLE OF CONTENTS

INTRODUCGCTION .o e e e e e e e e e e e e e e e e e 1
THE PART I ES . e e e e et ee e 2
A. PlaINtIfTS L. e 2
B. D ENUANTS .. 3

1. TheState Defendants...... ..o e 3

2. TheCounty Defendants ..o e, 3
STATEMENT OF FACT S e 3
A. The Stipulated EVIAENCE ..o e e 3
B. Facts Pertaining to the Congtitutional Claim..............coooiiiiii i, 6

1 History and Qualitative Analysis of the Punch Card Ballot.................6
2. Quantitative Analysis of Voting Equipment in Ohio Elections..............8
3. TheMethodology of the Parties EXperts..........coovvviiiiii i e ienen, 12

C. Facts Pertaining to the Section Two Claim.............cocoviv i 13

1 Intra-County Racial Disparitiesin Residual Votesin Hamilton,
Montgomery, and Summit Counties...........ccocvveviviiiiiiie e e, 14
2. The Methodology of the Parties EXpPerts..........coovvvivivieinevinnnnnnn 17

THE DEFENDANTS CERTIFICATION AND USE OF ERROR-PRONE VOTING
EQUIPMENT VIOLATESTHE FOURTEENTH AMENDMENT TO THE UNITED
STATESCONSTITUTION ..o e 22

A. The Continuing Use of Error-Prone Voting Equipment Violates the Equal
Protection Clause of the Fourteenth Amendment by Devaluing the Votes of
Plaintiffsand Other Citizens Who Must Use that
EQUIPIMENT . .. e 22



Case 5:02-cv-02028-DDD  Document 270-1  Filed 11/15/2004 Page 3 of 72

1 The Parties Agree That the Right to Vote Is Fundamental and That
Election Practices Are Subject to Strict Scrutiny If They Havea
Differential Impact on That Fundamental Right.............................23

2. The Evidence Shows That the Use of Non-Notice Punch Card and
Optical Scans Has a Substantial Impact on the Fundamental Right to
Y =

3. The Continuing Use of Error-Prone Voting Equipment Cannot Survive
Equal Protection Scrutiny Becauseit isNot Necessary to Servea
Compdling StateInterest........ccooveviiiiiiiiine e 29

The Continuing Use of Error-Prone Voting Equipment Deprives Ohio Voter s of
the Opportunity to Have Their Votes Counted Without Any Rational
Justification in Violation of the Due Process Clause of the Fourteenth
AMENAMIENT . .. e e e e e 32

DEFENDANTS CERTIFICATION AND USE OF NON-NOTICE PUNCH CARD
MACHINESIN HAMILTON, SUMMIT, AND MONTGOMERY COUNTIES
VIOLATES82OF THE VOTING RIGHTS

A. Plaintiffs have standing toraise vote denial claim..............cc.coveeinen 34
B. Defendants have committed vote denial by engaging in a state practice that,

interacting with social and historical circumstances, resultsin significant intra-
county racial digparitiesin the ability of African-American votersto havetheir
votes counted in the Defendant Counties.............ccccceevvee e v 35

1. Theright to votein the Voting Rights Act includes theright to have
ONE SVOLE COUNTEA. ... e e e 3D

2. Proof of vote denial requiresonly three elements: (a)state action with
respect to an eectoral practice or procedure, (b) racial disparitiesin the
ability to cast one' svote or haveit counted, and (c) a causal relationship
between the state action and the observed

(0 S = 1 == 36
3. The Defendants have engaged in state action with respect to an
electoral practiceor procedure...........cc.evvveiieiiiiiiieeie e e ienn 40

4, African Americans suffer far higher rates of ballot reection than do
ii



Case 5:02-cv-02028-DDD  Document 270-1  Filed 11/15/2004 Page 4 of 72

white votersin the Section 2 Defendant Counties..........c.oovvvveeeen... 43

5. Given thetotality of the circumstances, Plaintiffs demonstrate that the
use of punchcardslead to racially disparaterates of invalid ballots.

...56
a. Comparison between Franklin County and Defendant Counties
demonstrates that notice technology reduces racial
QISPAN IS, . e e 56
b. Unlikein claims of vote dilution, Plaintiffs do not have to satisfy
any of the Senate factorsthat areirrelevant to their vote denial
ClaIMS. o e ——— 61
C. Defendants purported legal defenses have no basisin vote denial
LU LS o] 0 o 1= g o 62
1. Neither good faith nor inadvertent error isa defenseto a vote denial
ClaIM . L 62
2. Election successor failureisirrelevant to a denial clam................63
D. CONCIUSION. .. e e e e e e 63



Case 5:02-cv-02028-DDD  Document 270-1  Filed 11/15/2004 Page 5 of 72

TABLE OF AUTHORITIES
Belitskus v. Pizzingrilli, 343 F.3d 632 (3d Cir. 2003) .....ccucoeruriererieererenieieneseeesesesesesesee e e sessenens 32
Black v. McGuffage, 209 F. SUPP. 20 889 (2002) ..........cveeeeerereeeeeeeeeeeeeeeeseeseseeseseseseseeeeseeens passim
Brown v. Post, 279 F. SUPP. 60 (W.D. La. 1968).......cccerieerieriinierienie et 38
Bush v. Gore, 531 U.S. 98 (2000) .......eecuereerierieneesieesieseeseeessesesssesssesesssesssessssssesssens 22,23, 26, 33
Chisom v. Roemer, 501 U.S. 380 (1991).....cceiiiriiriieienie et see sttt sse e s nee s 39
City of Mohilev. Bolden, 446 U.S. 55 (1980).........ccuererrrreenieeieeseesieseeseesseseessesssesseessesssesseeseens 62
Common Cause v. Jones, 213 F. Supp. 2d 1106 (C.D. Cal. 2001) .......veeevereeerereereeeesereseeeseee 27
Farrakhan v. Washington, 338 F.3d 1009 (9th Cir. 2003) .......ccceceereeiierieerieeieseesiesee e see e e 39
Hagner v. Wilkinson, 241 F.3d 475 (6th Cir. 2001) .......cooeeiiriiieeieeie e 31
Friends of the Earth, Inc. v. Laidlaw, 528 U.S. 167 (2000)........cccererierreerenieneesieeee e seeseesneeseens 35
Frontiero v. Richardson, 411 U.S. 677 (1973) ....cceeieeeieeieeiesee et nee s 32
Goodloe v. Madison County Bd. of Election Comm'rs, 610 F. Supp. 240 (S.D. Miss. 1985)........... 38
Gray V. Sanders, 372 U.S. 368 (1962)......ccuereerierirriiesieeiesiee e s siee e see s stesee s sseseesseeseesessns 23
Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966) ..........ccccrerieereereriieneenieesie e seeeeenne 23,25
Harrisv. Segeman, 695 F. Supp. 517 (M.D. Ala 1988) ......cccoiieiieiiiieneeeesee e 38
Irby v. Virginia State Bd. of Elections, 889 F.2d 1352 (4th Cir. 1989) ........ccccceveeiererneeieree e 38
McDonad v. Bd. of Election Comm’rs of Chicago, 394 U.S. 814 (1969).........cccoeveevereeriennnnne 24,25
Memorial Hospital v. Maricopa County, 415 U.S. 250 (1974)......ccooieieieeneeieeeesiesee e 32
Mississippi State Chapter, Operation PUSH v. Allain, 674 F. Supp. 1245 (N.D. Miss. 1987).......... 38
Mixon v. NAACP, 193 F.3d 389 (6th Cir. 1999) ........cccociririiiiereeie e 24, 30




Case 5:02-cv-02028-DDD  Document 270-1  Filed 11/15/2004 Page 6 of 72

MooreV. Ogilvie, 394 U.S. 814 (1969) .......cccveiereerieeiereeseeeeseesesseesseesseessesseessessesseessesssesseessens 23

Ortiz v. City of Philadelphia Office of City Commissioners Voter Regidration Divison, 824 F. Supp.

514 (E.D.Pa 1993) ...ooeoeeeeeeeeeeeeeeeeeeeeeeeeee s ee e ee s eseees st s e s ee e eeneeen e 59
PUSH v. Mabus, 932 F.2d 400 (5th Cir. 1991) ......cccoeeireeriieienieneeee e see e neens 38
Reynolds V. SMS, 377 U.S. 533 (1964) .......eceveeeeeeeeeeeeeeeeeeseseeeseseseeseseseseesseeesseesss e 23, 24, 26
Robertsv. Warner, 679 F. Supp. 1513 (E.D. MO. 1987) ......occiiieieeiinieenieeiesee e 38
Shapiro v.Thompson, 394 U.S. 618 (1969).......ccerririerieriineerieeee e see st see e sse e see e sns 32
Shelley v. Kraemer, 334 U.S. 1 (1948) .....ooueieeieeie ettt st 26
SeraClub v. Morton, 405 U.S. 727 (1972)....cccueeeeereeieeeesieeee et 35
Southwest Voter Regigtration Educ. Project v. Shelley, 344 F.3d 914 (9th Cir. 2003)........cccccveueenee. 39
Stone v. City and County of San Francisco, 968 F.2d 850 (9th Cir. 1992)........cccceveeverienneenierenee 32
Thornburg v. GINQIES, 478 U.S. 30 (1986)......ccucerueriieiienieeie ettt 40, 63
Toney v. White, 488 F.2d 310 (5th Cir. 1973) ........eeeeeeereeeeeeeeeseeeeeeeseseeeseseseseeeeseeesseeesseeses e 38
United States V. ClassiC, 313 U.S. 299 (1941 ........ceueeeeeeeeeeeeeeeeeeeeseeseeeseseeseseseseessseseseeses e sene 23
United States v. Post, 297 F. Supp. 46 (W.D. La 1969).......ccccmiiiiriinienieeiesee e 38, 60
Village of Elk Grovev. Evans, 997 F.2d 328 (7th Cir. 1993).......ccociiiiiieieneereee e 35
Welch v. McKenzie, 765 F.20 1311 (5th Cir. 1985) ........ccueveieeeeereeeeeseeeseeesseesesseesseessesseesseesseesees 62
Wesherry V. Sanders, 376 U.S. 2 (1964) ..ottt st 23
Wedey v. Callins, 791 F. 2d. 1255 (6th Cir. 1986) .......ccveoveiuerrenierieniesiesieseeeeeesee e 59
White V. RegeSter, 412 U.S. 755 (1973) .euveeeeeeeeseeseeeseeeseseseseesseesssesseesssesessessessess s sesseeeseseessons 63




Case 5:02-cv-02028-DDD  Document 270-1  Filed 11/15/2004 Page 7 of 72

l. INTRODUCTION

Since the 2000 dection, the fundamentd flaws of punch card and other non-notice voting
technology have become common knowledge. In November and December of 2000, images of election
officidssquinting a balot cards attempting to determine avoter'sintent covered the televison screensand
newspaper pages throughout the country. Subsequently, in Forida, Georgia, Cdifornia, Illinois, and other
dates, public officids decertified the punch card bdlot in favor of more current technology that notifies
votersif they have cast resdud bdlots. By the 2004 generd eection, Ohio was one of thefew states that
relied so heavily on the very same equipment that led to the confusion and breakdown of public confidence
inthe 2000 dection. Prior to the November 2004 dection, Secretary of State Blackwell publicly expressed
concern that the continued use of punch card equipment asthe state’ sprimary voting system threatened the
state with a host of serious problems. See exhibit 24 (Letter of J. Kenneth Blackwell to Honorable Doug
White), at 3 (expressing concern that continued use of punch card equipment might leadto a2000 “Horida
like cdamity.”).

Now that the 2004 election isover, it isclear that in many respects Secretary Blackwell’ swarning
waswdl-founded. According to officia datafromthe Ohio Secretary of State’ soffice, theleve of resdud
votinginthe 2004 presidentia dection was nearly identica to that of the 2000 presidentia dection: in 2000,
Ohio voters cast nearly 96,000 residua votes, and in 2004, approximately 94,000 did. Notwithstanding
the consderable efforts of eections officidsto educate voters about the problems and pitfals of the punch
card bdlot, sgnificant numbers of voters continueto fal into the trgp of thisunreliable and outdated form of

voting technology. Had the margin on the morning of November 3, 2004 been 36,000 rather than 136,000,
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Ohio indeed would have faced a "Horida like cdamity.”

In this action, Plaintiffs seek declaratory and injunctive rdief from Defendants creation and
utilization of a non-uniform, unequd, and dud voting system. By certifying and operating various voting
systems that favor or disfavor voters on the basis of their resdence — and more specificaly based on the
happengance of whether they live in a county using unrdiable vating equipment — the Defendants are
violating the Equal Protection Clause of the Fourteenth Amendment, which protects Plaintiffs fundamenta
right to have their votes count on an equa basiswith those cast by other citizens. 1t bearsemphasisthat the
thrust of thisprong of Plantiffs complaint isnot that the punch card ballot isuncongtitutiond per se; nor isit
that Ohio voters have a condtitutiond right to vote on any particular kind of equipment. Rather, Plaintiffs
contend that Defendants, by certifying and employing notice voting systemsin some counties and non-natice
sysemsin others, areillegdly favoring some voters over others on the basis of resdency. Plaintiffs dso
contend that Defendants violate Plantiffs rights under the Due Process Clause of the Fourteenth
Amendment to arationd and non-arbitrary system for registration and tabulation of their votes.

Findly, through both lay and expert testimony, the African American Plantiffs have demondrated
that thereisaracid digparity in whose votes are not counted due to the inherent flaws of nonnotice voting
technology. Therefore, the certification and use of this technology by the State of Ohio and Hamilton,
Summit and Montgomery Counties violates Section 2 of the Voting Rights Act of 1965. Plaintiffs ask the
Court to requirethe Defendantsto provide each voter in hisor her respectivejurisdiction an opportunity to
vote with eection equipment that eliminates these disparities.

. THE PARTIES

A. Plaintiffs



Case 5:02-cv-02028-DDD  Document 270-1  Filed 11/15/2004 Page 9 of 72

All of the Fantiffsare citizens of the State of Ohio and registered votersin their respective counties.
See Find Fact Stipulations 1 1-4 (Doc. 234). Effie Stewart and Marco D. Summerville are registered
voters and residents of Summit County. Erin Otisand VerneliaRanda | are registered voters and resdents
of Montgomery County. Howard Tolley and Art Sater are resdents and registered voters of Hamilton
County. Linda Seeis aregistered voter and resident of Sandusky County.

B. Defendants
1. The State Defendants
Defendant J. Kenneth Blackwell is the chief eections officer and Secretary of the State of Ohio.
Find Fact Stipulation 16 (Doc. 234). Defendants Raymond Butler, Gerddine Lewis, and Lary
Loutszenhiser are Members of the State of Ohio Board of Examinersfor the Approva of Electord Marking
Devices, id. 17, and are sued hereinther officid capacities and asthe entity Ohio Board of Examinersfor
the Approva of Electord Marking Devices.
2. The County Defendants

The county defendants are the boards of eections for Summit, Sandusky, Montgomery and
Hamilton Countieswho sdlect the voting technology used in each of theeectionsand aso conduct eections.
Likewise, the county defendants include the county council for Summit County and boards of
commissionersfor Sandusky, M ontgomery and Hamilton Counties and their memberswho fund the boards
of eectionsfor their respective counties. O.R.C. 8 3501.17. They are sued hereintheir officid capacities.

[11.  STATEMENT OF FACTS

A. The Stipulated Evidence

The State of Ohio, including thefour defendant counties, certifiesand operatesamyriad of eection
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systems. Throughitschief eection officer Secretary of State Blackwell, Ohio authorizesfour broad types of
voting equipment, including punch card machines, optical scan machines, lever machines, and direct
recording machines. Final Fact Stipulation 113 (Doc. 234). The counties choose ther voting equipment
from alist of systemsthat have been certified by the Secretary of State. See O.R.C. § 3506.15; Fina Fact
Stipulation 12 (Doc. 234).

Each of the types of voting equipment iscomprised of arecording system that votersuseto record
their preferences as well as a vote tabulating system that reads and counts the balots. Currently, 69 of
Ohio's 88 counties use punch card balots. Find Fact Stipulation Y14 (Doc. 234). Among the 19 counties
that use voting devices other than punch card bdlots, two use automatic voting machines, and Sx use
electronic voting equipment.” Id. at 15. These systems utilize different methods of reading and counting
votes. Some systems, such as the ones operated by al four county defendants, count ballots at a centrd
location after the polls have closed. Trid Transcript [hereinafter cited 151:4 — 9] (testimony of Dana
Wadch); Find Fact Stipulations 122 (Doc. 234) (Sandusky County). Other counties have optica scan
ballots with readers located in the precinct that enable the voter to check the accuracy of the bdlot by
placing it in the vote tabulator while the voter is ill present a the polling location 149:17 - 151:23
(testimony of DanaWalch). Six others utilize dectronic voting equipment that alows voter verification of
candidate selection by means of a screen that shows exactly who the voter voted for before the bdlot is
findly cast. 150:1 - 6. Intota, 81 of Ohio's 88 counties use "nor+natice’ equipment —voting technology
that does not provide avoter achance to assess his choices beforefindly casting hisvotein the precinct at
the time of voting. 156:23 - 157:12 (testimony of DanaWach); Find Fact Stipulation §17.

Themost crucid problem of non-naticetechnology involvestheincidence of unintentiond “resdud

4
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votes’ —i.e, balotsfor which no vote can betdlied in aparticular electora contest. There aretwo types of
resdud votes. overvotes and undervotes. "Overvoting” occurs when the voting system determines that
more votes have been cast in aparticular race than permitted in that race. Fina Fact Stipulation 124 (Doc.
234). In punch card counties, this appears as more didodged chadsfor adate of candidatesthan alowed,
161:6- 15 (testimony of Dana Walch); while in optica scan counties, more marks are made on the ballot
than permitted. 696:19 —697:13 (testimony of BarbaraTuckerman). "Undervoting” occurswhenthevoting
system determines that the voter has cast no vote in aparticular race, or fewer votesthan permitted for the
office in question. Find Fact Stipulation 124 (Doc. 234). When bdlots containing overvotes and/or
undervotes are taken to the tabulating machines after the polls have been closed, it is often impossible for
the machines or officias to determine for which candidate the intended vote was cadt. 685:23 — 700:3
(testimony of Barbara Tuckerman). Therefore, unbeknownst to the voter, no vote is tabulated for that
ballot.

Officid datafrom the 2000 presidentid dection demonstrate unequivocdly that the 29 countieswith
the highest over/under vote percentages were al counties that use the punch card method of voting. Find
Fact Stipulation 9125 (Doc. 234); HAVA Plan, Exhibit 17, p. 16. Additiondly, the seven countieswith the
lowest over/under vote percentages were al counties that did not use punch cards astheir primary voting
sysem. Id. Nor is this a problem that has only been recognized a a date level. Election officids in
Hamilton County have formaly and repeatedly expressed concern that the punch card baloting system
leads to disfranchisement of Africanr American voters in the City of Cincinnati. See L etters of Timothy
Burke, Chairman of the Hamilton County Board of Election, Exhibit 19.

Thus, the stipulated evidence establishes three facts that are crucid to this litigation: (1) when
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compared to counties that use notice voting equipment, jurisdictions that use non-notice technology
experience higher rates of resdud voting, especidly in eectord contests at the top of the balot; (2) voters
who are forced to use non-notice technology face a Satisticaly greeter risk of their balots being spoiled
than personsin nelghboring countieswho vote on notice technology; and (3) African American votersusing
punch card technology are more likely to be disfranchised by resdud bdloting than are their non-black
counterparts.
B. Facts Pertaining to the Congtitutional Claim

During the five days of trid, the parties presented lay and expert testimony concerning the nature
and performance of the punch card ballot and newer forms of balloting such as optica scan and dectronic
equipment. Theportion of thistestimony that isrdevant to the Plaintiffs congtitutional cdlamscan bedivided
into three parts. Thefirst conasts of testimony about the history of the punch card balot and the problems
that areinherent in its use. The second focuses on the performance of variousforms of baloting technology
in Ohio dections, both in the 2000 presidential and U.S. Senate contestsand in avariety of other elections
across the state in 1992, 1996, and 2000. The third part concerns the strengths and weaknesses of the
methodologies that the parties’ expert witnesses utilized in andyzing the electord datain this case.

1 History and Qualitative Analysis of the Punch Card Ballot

Roy Sdtman, formerly of the Nationd Bureau of Stlandards, wrote two reports on the use of
computers in vote tallying, following extensve discussons with eections adminigrators and vendors of
election equipment. 248:16 — 21. Thefirst report, which was completed in 1975, identified the so-called
“human factors’ problems with punch card ballots, i.e. that voters were having difficulty trandating their

intentionsinto arepresentation that the computer would accept correctly. 252:17—253:17. Inhissecond
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report, issued in 1988, Sdtman concluded that pre-scored punch cards should no longer be used in
elections becauise of incons stencies between counts and recounts, which gave rise to problemsin severa
eections nationwide, including in Gwinnett County, Georgia, PAm Beach County, Horida, and Stark
County, Ohio. 255:24 — 256:25.

It has been suggested during the course of thislitigation that voter “tupidity” islargely to blamefor
resdua voting, or that the reason why so many balots are spoiled is that some voters are amply not
intelligent enough to follow directions. Whileit isno doubt true that voter mistakes, misunderstandings, or
carelessness may explain the existence of someresidud ballots— afact that still would not explain or justify
the ggnificant degree of digparity in resdud voting across different types of voting equipment — Mr.
Sdtman’ stestimony, along with that of other witnesses, clearly establishesthat afull explanation for resdud
voting ismore complex. Satman’sexpert report and testimony indicate that there are two reasonswhy the
use of punch cards should be discontinued: (1) the punch card isinherently fragile and it becomeslessstable
when balots and handled or manipulated or sent through a reader, resulting in overvotes and ambiguous
results, 268:11 — 269:9; and (2) “human factors’ cause certain votersto make mistakeswhile using punch
cards, which range from inserting the card backwards, not anchoring it property in the voting machine, or,
for Ieft-handed voters, covering up the \oting booklet with the left hand and thereby having difficulty
knowing which hole to punch, 298:20 — 299:17.

These and other problems have led to asituation where ten Ohio countiesin the 2000 presidential
eection had levels of resdud voting rates in excess of 3%, which, based on the Carter- Ford Commission
guideline, places them in the “ unacceptable’ category. 291:18-25. All of these counties used punch card

balots. 290:1-6. Consderably more Ohio counties had rates of resdua voting in the 2-3% range, which
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placed theminthe“worrying” category. 290:7—13. Of these, al but two used punch card balots. 290:17
—20. Indl, the 29 counties in Ohio with the highest percentages of resdud votes al used punch card
balots. 290:22-23.

DanaWalch, Director of Election Reform for the Ohio Secretary of State' s Office, confirmed that
three of the County Defendants in this action use punch card balots — Hamilton County, Montgomery
County, and Summit County — and that the fourth County Defendant, Sandusky County, uses a centra
count optica scan system. 155:15—156:9. Walch a so testified that none of the Defendant Countiesuses
“notice voting equipment” —in other words none of the Defendant Counties uses technol ogy thet indicatesto
the votersthat there is some error or inconsstency on ther ballots. 149:17—25; 151:4—18. In contrast,
W ch admitted that other voting systemsused in Ohio, such asthe dectronic“ DRE’ and the precinct count
optical scan systems, do provide voters with notice of error. 150:1—9. Thelatter sysemsmakeit easer
for votersto check their errors, 152:16 — 23, and they likewise can be programmed to prevent overvotes
and undervotes, 153:8 — 154:6. As such, they reduce voter error. 163:9 — 12. Because dectronic and
precinct count optical scan voting systems reducethe error ratesthat occur when voters use punch cardsor
centra count optical scan equipment, the Ohio Secretary of State's office would like to replace the non
natice equipment with notice equipment. 159:22 — 160:21.

2. Quantitative Analysis of Voting Equipment in Ohio Elections

Thetestimony adduced & trid included quantitative andyses of voting technology from both Sdes
experts Plantiffs' expert, Dr. Martha Kropf, examined data from the 2000 presidential and U.S. Senate
elections, while Defendants expert, Dr. John R. Lott, andyzed data from the presidentid, U.S. Senate,

U.S. Congress, Ohio Senate, and Ohio House eections of 1992, 1996, and 2000. Kropf also looked at
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information from theseyears. Her expert report (Exhibit 1), affidavit (Exhibit 18), and testimony includean
andysis of resdud votes by equipment typein al Ohio counties as well as a comparison of overvating in
four urban counties in which separate information on overvoting and undervoting is available.

For the only contestsin which voters acrossthe state were choos ng between the same candidates,
punch cards did worse than other types of voting equipment. Using weighted averagesthat gave countiesof
different szes a proportiond influence based on their population, Kropf concluded that V otomatic punch
cards had aresidua voterate of 2.21 percent, central count optical scans had arateof 1.58 percent, and
eectronic “DRE’ machines had a rate of .67 percent. 909:23 - 910:11; see dso Exhibit 18 (Kropf
Affidavit). Inthe U.S. Senate contest, VVotomatic punch cards had aresidual vote rate of 7.68 percent,
eectric*DRE’ machines had arate of 6.13 percent, and optical scan centra count machines had arate of
4.14 percent. 910:17 - 22.

Kropf’sandyss of overvoting compared overvotes in three of the Defendant Counties that used
punch cards with Franklin County, which uses notice technology to prevent overvotes. 153:8-9. She
testified that there were 2,916 overvotes in Hamilton County in the 2000 presidentia dection, 1,470
overvotesin Summit County, and 2,469 overvotesin Montgomery County. 862:18 - 863:14. In contrast,
in Franklin County there were no overvotes. (186:15-24) (testimony of DanaWalch).

Kropf’ sandyssof undervoting included findingsfrom apeer-reviewed academic paper shewrote
with co-author Stephen Knack. See 237:12 — 238: 11; Exhibit 3. The authorsconcluded that intentiona
undervoting in presdentid dectionsisardatively rare event, 95:7-9, that is estimated to involve between
.23% and .75% of dl voters, 238:12-17. Itisundisputed that thisisthe best available data on intentiona

undervoting. 1d. From these findings, Kropf concludes that when levels of undervoting exceed this
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threshold and vary by equipment, it ishighly likely thet they arise from unintentiona undervoting associated
with problems of the punch card bdlot. 105:11 — 108:8.

Finaly, Kropf tedtified that intentional undervoting increases as one moves down the balot. She
explained this phenomenon by referring to the salience of the contest for voters. That is, when votersdo not
perceive agiven eectora contest as important they do not take the time to acquire the information they
need to make voting decisons. 908:11 - 23; 105:11 - 25. Faintiffs other expert witness, Roy Satman,
agreed with thisconcluson 312:18 - 313:25. Thisfinding dsoisborne out by other scholars' research,
including that by Wattenberg et al., who used datafrom exit pollsto conclude that intentiona undervoting
increased in eections for the House of Representatives.” Id.

As Professor Kropf testified, other scholars have confirmed the thesis that punch cards are
asociated with relaivey high rates of resdua voting. These include Ansolabehere” and an associated
andyss known asthe CATech/MIT study.® Ansolabehere examined balotsin presdentid eectionsfrom
1988 — 2000, and he found that the punch card system performed the worst of al the systems examined.
70:10 — 24. Ansolabehere’ s methodology featured multiple regresson andyss, which is amilar to the
approach used by Dr. Lott, and he found that one form of notice voting technology, centra count optica
scan systems, outperformed the other systems. 71:2 - 5.

For his part, Dr. Lott found that across the three presidentia e ections of 1992, 1996, and 2000,
the* non-voted” ballot ratefor V otomatic punch cardswas 2.4%, the ratefor optica scanswas2.01%, and

that for eectronic “DRE’ machineswas 1.0%. See558:15-24; Lott Report, Exhibit R, at Table3. Inthe

! Wattenberg, Martin P, 1an McAllister, and Anthony Salvanto 2000. “How Voting is Like Taking an SAT Test: An
Analysis of American Voter Rolloff.” American Politics Quarterly 28: 234-250.

% Ansolabehere, Stephen. 2001. “Voting Machines, Race, and Equal Protection.” Election Law Journal 1 (1): 61-70.
% Caltech/MIT Voting Technology Project. 2001. “Voting: What |'s, What Could Be.” Caltech/MIT.
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U.S. Senate contests of 1992 and 2000, Lott found that the “non-voted” balot ratefor Votomatic punch
cardswas 5.47%, the rate for optical scanswas 4.88%, and the rate for electronic “DRE’ machines was
6.29%. Lott'sfindingswith respect to the performance of the various forms of baloting equipment in the
presdentia eections square with those of Kropf: punch cards are associated with higher rates of resdua
balots and dectronic “DRE’ machines are associated with lower levels of resdud ballots. However, the
findings of the two experts differ with respect to the U.S. Senate election. While both scholars find that
optica scan technology is associated with the lowest levels of resdud bdloting in this dection, Lott
concludesthat punch cards outperform el ectronic equipment, whereas Kropf findsthat thegenerd paiternis
that the dectronic machines outperform the Votomatic punch cards. 920:13 — 922:1. As Dr. Kropf
testified, these differences could arisefromthefact that L ott used unweighted data, 866:6 — 14, and neither
the 1992 nor the 2000 Senate contests were very competitive. This is problematic because it gives
disproportionate weight to counties with smaler populations. 866:6 —867:4. In effect, thismeansthat the
counties are not “standardized.” 868:1-2.

Lott also examined nonvoted ballot rates for various down-ballot contestsin an effort to show that
voters become “fatigued” when using eectronic equipment and that punch cards outperform electronic
equipment. But Lott’s testimony actually shows nothing of the sort. As Kropf testified, the down-ballot
eectionsthat L ott examined were not satewide contests, were largely uncompetitive, and in someinstances
were even uncontested. 882:22 - 888:21. On cross-examination, Lott admitted that some of the contests
he examined were uncontested and not close, and this increased voter roll-off. 619:4 - 13. He admitted
that much of theincreasein non-voted ballotsin down-ballot contestsis becausevotersarelessinterested in

those contests. 607:23 - 608:2. He admitted that in some instances, voter participation in contests down
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the bdlot actudly washigher thanin contestshigher up ontheballot. 622:22 —25; 624:19 - 24. Findly, he
admitted that the effects of having only one candidate on the ballot are extremely large. 645:12 - 24. As
such, discrepanciesin down-balot conteststell us nothing about the reliability of the voting equipment used.
3. The Methodology of the Parties Experts
Although many of the methodological disputes between Kropf and Lott rise to the leve of
argumentsthat are more gppropriatdy addressed inthe Argument portion of thisBrief, given the complexity
of the satigtical techniques that have been employed by both sides, it may be helpful to identify here the
factud differences between thetwo experts methodologies. Lott employed apand designthat includesal
wards in Ohio across three election cycles, (i.e. 1992, 1996, and 2000) to identify changein thelevd of
nonvoted balots across time, and he describes this gpproach as being “superior” to the cross-sectiond
design that the Plaintiffs used. 540:21-541:24. In contrast, the Plaintiffs cross-sectiond design looks a
juridictionsa onemoment intime (i.e. the 2000 genera e ection) to sudy therdationshipsand variablesof
interest. 848:15-24; 856:2- 3 (testimony of MarthaKropf). However, asKropf testified, if the purposeof a
study is to compare the performance of various forms of voting technologies, and relaively few counties
changed thar voting technology during the years that the panel study examines, thereislittle in the way of
change to explain. 845:15 — 24. As Kropf phrased it, “When there is very little change over timeyou
badcaly don't have anatura experiment. The variation or the change that you are redlly looking at will be
mostly the cross-sectiond differences among wards, because the voting technology itself wouldn't change it
hasn't changed very often. Soiif you are using (adataset) without having agreat ded of changeto compare,
you areunabletofind relationships” 844:19-846:2. Thisexplanswhy the scattergrams presentedinLott's

Report do not show clear or Sgnificant empiricd findings. Lott Report, Exhibit R, at Figures 2A — 2F.
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During the years between 1992 and 2000, only three Ohio counties changed their balloting systems from
punch cardsto someform of notice technology. 845:10 — 846:2. Therefore, Sncethereislittieto no change
to explain, the pand design isinappropriate. 845:15 — 24 (testimony of Martha Kropf).

Severd corollariesfollow from this observation. First, because Lott usesall countiesin Ohio and
relaively few of them conducted separate tabulations of overvotes and undervotes, he was unable to
provide separate data on a key variable of interest —thelevelsof overvoting and undervoting in Hamilton,
Montgomery, and Summit Counties. 549:19—-550:2; 862:8 —12. Haintiffs cross-sectiona study of these
three counties and the comparison county (Franklin) does make it possible to examine overvoting across
punch card and eectronic counties. 443:17 —444:2 (testimony of Dr. Engstrom). Indeed, thisisprecisey
why these counties were selected for incdlusion in this litigation.

Second, Lott’ s research design provides no way to distinguish between intentiond and unintentiond
undervoting. Thisisaseriousproblem becausetheleve of intentional undervoting increasesin down-balot
elections as voter knowledge of and interest in the contests diminishes. 885:24 — 886:24. Lott himsdf
reedily admits this fact. 607:23 — 608:2; see ds0 621:5-8; 625:4 —8. According to Kropf’ s testimony,
Lott' sfalure to contral for intentiona undervoting in the down-balot eectionsintroduces“noise’ into the
data — that is, it injects uncontrolled, extraneous variables into the equation, such as unequa amounts of
media coverage of various down-balot contests — that compromise the results. 890:2-17. In contrast,
Kropf does provide an estimate of intentiona undervoting in the one contest that is at the heart of the
Pantiffs case the presdentiad eection, and her andyss indicates that levels of undervoting in excess of
.75% are unintentional and are probably due to punch card error. 84:23 - 85.9.

C. Facts Pertaining to the Section Two Claim
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1 Intra-County Racial Disparities in Residual Votes in Hamilton,
Montgomery, and Summit Counties

During the 2000 presidentid eection, the use of punch card voting equipment resulted in larger
intra-county racid differences in overvoting and/or undervoting than did notice technology. Engstrom
Report (Exhibit 11), p. 10. Paintiffs expert, Dr. Richard Engstrom, used three anaytic procedures to
assessthe extent to which the African- American voters overvoted or undervoted at different ratesthan non
African Americans voters in each of these counties” See Find Fact Stipulation 135. In contrast, the
Defendants' expert, Dr. John R. Lott, presented statewide estimates of nonvoted ballots by race based on
oneanaytic procedure, comparisons of non-voted balotsin theso-caled “top ten percent black” and “top
ten percent white” wards. This portion of the Statement of Facts examines their respective findings.

Engstrom’ s andysis of the intra- county disparitiesin residua ballots beginswith an examination of
demographic and socioeconomic indicatorsin Hamilton, Montgomery, and Summit Counties. He concludes
that these counties are roughly smilar in terms of race, educationd attainment levels, and income. 438:8 -
15. Hethen examines overvoting and undervoting by race in each of the Defendant Counties, comparing
these figures with those for ajurisdiction that uses notice voting systems, Franklin County. According to
Engstrom’s andlyss of overvotes in the 2000 presdentia eection in Hamilton County, the balots of
African American voters were regjected at nearly seven times the rate of the balots of non-African

Americans voters.  His andyds of undervotes in Hamilton County shows that African Americans

* Two of these methods were approved by the United States Supreme Court in Thornburg v. Gingles, 478 U.S 30 (1986).
These are homogeneous precinct analysis and ecological regression analysis. Homogeneous precinct analyses simply
report the percentage of the votersthat overvoted or undervoted in the precincts in which over 90 percent of the voting
age population was not African American and in thosein which over 90 percent was African American. Regression
analyses provide estimates of these rates for African American and non-African American voters based on the votes cast
in al of the precinctsin an election. The third methodology is called Ecological Inference (or El). Thisis an estimation
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undervoted at nearly twice the rate of non-AfricanrAmericans® Adjugting for the estimated rate of

intentiona undervotes, African Americansin Hamilton County suffered unintentiona undervotessavenand-
a-half times more than non-African American voters did. See Kropf Report (Exhibit 1), 98-10. In

Montgomery County, African- Americans voters experienced residua voting around two-and-a-half imes
as often as nonAfricant Americans voters. Engstrom Report (Exhibit 11). Smilarly, in Summit County,
African American voters experienced overvoting more than nine timesthe rate of non African- Americans
African- American voters experienced tota undervoting amost two-and-a-hal f times morefreguently then
non-African- Americans and experienced unintentional undervoting more thanthr ee timestherate of non-

African American voters. 1d.

Franklin County uses Direct Record Electronic (“DRE’) voting machines. Engsirom Report
(Exhibit 11), at 3. These devices do not dlow overvoting, notify voters when undervoting occurs, and
afford voters an opportunity to correct an accidental undervote. 1d. Consequently, there is no racid
disparity in the number of observed overvotesin Franklin County—neither blacks nor whites experience
any overvating. Id. at 6-7. Moreover, DRE machines gresetly reduce the rate of accidenta undervoting.
For non-Africant Americans, the rate becomes negligible, and for African Americansit drops below 1%,
nearly diminating the racid gap in accidentd undervotes. 1d.

Asthe Plantiffs experts, Dr. Engstrom and Dr. Sdling testified, theseracid disparitiesintherates

of resdud votes exist againgt a backdrop of consstent socioeconomic disparities between African

procedure that also takes into account all of the precincts in which votes are cast that was developed subsequent to
Thornburg v. Gingles by Gary King. Engstrom Report (Exhibit 11) at 5-6.

®The result of fractional disparity between the races on over- and under-votesis calculated from datafrom the Engstrom
Report by averaging the results for each of the three methods and dividing the averages. For Hamilton overvotes, the
exact number is 6.808. For Hamilton undervotes, it is 1.737. Summit overvotes—9.217; Summit undervotes—2.442.
Montgomery residual votes—2.554.
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Americans and whites in each of the respective counties. In particular, racid gaps exist in the number of
gngle parent homes, the number of children atending private schools, level of education attained,
unemployment rates, size of thelabor force, incomeleves, the number of peoplelivingin poverty, earnings,
crowded housing conditions, access to telephones and transportation, plumbing, rental expenses, and
property values. 336:12 - 345:13 (testimony of Dr. Sdling). Theszeand direction of these disparitiesare
remarkably cons stent among thefour counties consdered. However, whiletheracid diparitiesdo interact
with error-prone punch card machines in Hamilton, Summit, and Montgomery Counties to cause racidly
disparate rates of resdud balots, the superior voting technology used in Franklin County prevents the
socioeconomic disparities from trandating into aracid gap in resdud bdlots. In other words, unlike
Defendant Counties, Franklin County’s use of DRE machines overcomes ambient racid disparities and
ensuresthat blacks and whites have an equa opportunity to participatein the political process. Defendant
Counties useof punch card machinesinteracts with socioeconomic disparitiesto causetheracid disparities
observed in the rate of uncounted ballots.

Defendants expert, Dr. John R. Lott, examined statewide data from three eection cycles and
confirmed Plaintiffs dlegationsthat aracid gep exigsinresdud balotingin presidentid dections. A close
examination of Lott’ sfindings, asexpressed in Table 4 of hisreport, reveasthat votersin the Top 10% of
Wards by Percent Black Population experienced higher rates of non-voted ballots than those in the Top
10% of Wards by Percent White Population in the following eectord contests: U.S. Senate, Sate senate,
and state house.  Lott Report (Exhibit R-24), at Table 4. Thus, even if one is willing to overlook the
numerous methodological flawsin Lott’ sreport, hisown findingslend credenceto Plaintiffs alegationsthat

aracid ggp doesexiginresdud voting in Ohio. But theflawsin Lott’ sreport and accompanying tesimony
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are too serious to be overlooked, and they warrant special attention.
2. The Methodology of the Parties Experts

In order to address the legd issues under Section Two of the Voting Rights Act that arise in this
case, both parties must estimatethelevd of resdud bdloting by race. Thatis, becausedectionsofficidsin
Ohio do not gather information on the race of the voter at the time of regigtration or palling, the racid
identity of voterswho cast resdua ballots must be estimated. Because the process by which thisoccursis
complex and involves what may be unfamiliar scientific territory, a comparative discusson of the
methodol ogica gpproaches each sde employsmay be hdpful. Thediscussonwill be organized around the
three broad methodol ogicd issuesthat dividethe parties and that the Court must resolve: (1) What research
design does each sde employ, and how suitableisit for the task a hand? (2) What methodol ogies does
each sde use to arive a its empirica conclusons, and to what extent do these methods conform to the
conventions of modern socid science? and (3) To what extent does the empirical data that each sde
deveops prove the assertions that are being made?

Pantiffs have employed a cross-sectiond design that focuses on the level of resdud bdloting in
four specific countiesin the 2000 presdentid dection. These countiesinclude three jurisdictions that use
punch cards — Hamilton, Montgomery, and Summit Counties — and one that uses e ectronic equipment —
Franklin County. Of the four counties, two gathered data on overvotes and undervotes by precinct,
Hamilton and Summit. A third county, Montgomery, gathered aggregate data.on overvotes and undervotes
but did not do so by precinct. The fourth county, Franklin, gathered undervotes by precinct but had no
overvotes by virtue of its adoption of dectronic “DRE” voting technology. In contrast, Defendants used a

panel design that compared theleve of resdua baloting acrossthe entire state at four different times, inthe
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1992, 1996, and 2000 genera dections. Because Defendants used data from across the state, and most
Ohio counties did not gather separate statistics on overvotes and undervotes, they were unable to conduct
an andysis of these variables. 443:16-444:2 (testimony of Richard Engstrom).

Defendants expert, Dr. Lott, testified that pandl designs are superior to cross-sectiona designs
because they enable researchers to examine behavior over time. 545:7 — 546:9. However, Plantiffs
expert, Dr. Kropf, countered that panel designs are not an appropriate methodol ogy to employ when there
islittle changeinthevariables of interest over time. Sheassarted that both of thekey variablesinthiscase—
voting technology and percent of African Americansin award— did not change very sgnificantly between
1992 and 2000. Therefore, infact, there waslittle changein thedatafor Dr. Lott to explain. In effect, this
means that on these facts there is little theoreticd benefit to a pane design. 845:10-846:2; 900:5-20
(testimony of Martha Kropf).

The second issue concernsthe empirica methods each side employed and the extent to which these
methods comply with socid science conventions. On thisfront, there are two primary questions that must
be resolved: first, whether ward or precinct geography is most gppropriate under the circumstances, and
second, whether the techniques for estimating raciad behavior (here the level of resdud bdlots cast by
African American and nont African American voters) are reiable. With respect to the first question, Dr.
Mark Sdling testified thet it is preferable to usethe smallest possible units of geographica aggregation when
estimating racid behavior, and, as applied to this case, the smdlest unit of geographica aggregation would
bethe precinct. 331:23—335:16. Dr. Lott dso agreed with this proposition, 546:10-547:20; however, he
indicated that given his decison to pursue a pand study, an andys's based on precincts would not be

practica because too many changesin precinct boundaries had occurred during the years between 1992
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and 2000. 594:22 —597:1. Inview of thelack of theoretical benefit to apand design, asoutlined above, it
is now becomes clear thet there is a sgnificant cogt to the use of this method — it carrieswith it far greater
levels of uncertainty concerning whether in fact a given ward is homogeneous enough to congtitute being
labded “African American.” Lott himsdlf tedtified that among the wards included in the “top ten percent
wards by African American population” isaward that is only 9% black, 626:19 - 23, apoint that Kropf
criticized, 895:20 — 896:5.

The second empirica question concernsthereliability of the techniquesthe experts used to estimate
theleve of resdud baloting by race. Examiningthelevd of resdud balotsby ward or precinct donedoes
not provide avaid answer to this question becauise of the ecologicd falacy, whichisdefined asthelogica
error of usng aggregate data to predict individud level behavior. For example, if agiven precinct is 90%
black and has a 3% residua ballot rate, one could not vaidly determine that black voters cast 90% of the
resdud balots there. The parties use different methods to address this problem. Lott uses a “top ten
percent wards by African American” approach, which seeksto isolate heavily black wards as ameans of
examining resdud balot rates in these areas. 564:17 — 565:9. Engstrom uses a combination of three
methods to address this problem, homogeneous precinct andysis, ecological regresson, and ecologicd
inference, 444:21 - 445:13, and each of these methods is discussed at grester length in Engstrom’s
tedimony. 445:14 - 447:15; 452:11 - 453:22. While federa courts have gpproved of dl three of the
methods that Engstrom employed for estimating the racid gap in resdua balots, none have endorsed the
approach that Lott has taken.® The “top ten percent” of wards by African American population is not the

equivaent of homogeneous precinct andysssncethelatter term denotesthat agiven geographica unit beat

® For further discussion of thisissue, see note 4, supra.
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least 90% black or at least 90% white. 445:14 - 446:13. Asitis, of dl the methods that Engstrom used,
socid scientists have the least confidencein homogeneous precinct analys's, 456:6 - 8; yet while Engsrom
uses other methodsto overcomethisdeficiency; Lott doesnot. Nor can measuresof statistica sgnificance
be gpplied to datafrom homogeneous precincts or the * top ten percent” geographica unitsmethod thet L ott
uses. 470:15 - 19. In contrast, measures of statistical sgnificance can be applied to ecological regression
and ecologica inference data, and, as Engstrom testified, in the case of dl three of the Defendant Counties,
the relaionship between overvotes, undervotes and race is satisticdly sgnificant, and the correlaion
between themis strong. 459:7 - 461:22; 468:1 - 8.

The third methodologicd issue concerns the extent to which the empiricd data support the
conclusions that each expert draws. On this question, it is useful to consder the experts testimony
concerning theracid gap inresdud bdloting, the cutoffsfor datistica Sgnificancethat they employ, and the
overdl legd relevance of the dataitsalf. Based on the three estimati on techniques outlined above, Engstrom
found that therewasaracid gap intheleve of overvotes and undervotesin Hamilton and Summit Counties,
he likewise found aracid gap in the leve of resdua balotsin Montgomery County. 459:7 - 461:7. He
testified that a method of “triangulation” is the best way to view these data. 457:14 - 459:6. Thismethod
asks the question whether al the estimates run in the same generd direction, and Engstrom’ s unequivocal
answer isyes. 459.7 - 462:1.

Using his “Top 10% of Wards by Percent Black” or “Top 10% of Wards by Percent White”
categorizations, Lott finds that blacks and whites are about equaly likely to cast resdud bdlots in
presidentia contestsbut that blacksare morelikely to cast resdud balotsin U.S. Senate, state senate, and

state house contests. Lott Report (Exhibit R-24), at Table 4. Inthe Congressiond contests, hefindsthat
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whites are more likely than blacks to cast resdud bdlots. Id. a 7. Lott then goes on to argue that if
African Americansare disproportionately harmed by punch cards, the non-voted balot ratein wardsusing
punch cards should rise asthe percentage of population that is African American increases, and he atempts
to show that thisis not the case. |d. a 8. But the problem with thisassertion, as Dr. Engstrom testified, is
that common testsfor Statistica significance cannot be used on datathat come from homogeneous precinct
andyss, or its cousin, the “Top Ten Wards by Percent Black Population” that Lott uses. 470:15- 19. In
addition, a second problem with Lott’s analyss is that black voters in Ohio and in the three Defendant
Counties are not completely geographically segregated. L ott assumesthat every other black voter in Ohio
votesthe sameway that resdents of extremely segregated neighborhoods do, whereasthe dternative tests
that Engstrom uses, ecologica regression and ecologica inference, do not make this assumption.’
Themore sophigticated negative binomia regresson andysesin Tables5, 6, and 7 of Lott's report
likewise are suspect. Lott Report (Exhibit R), at Tables5, 6, and 7. Lott’sregression equations contain
severe multicollinearity problems. See 926:25 - 932:25 (testimony of Martha Kropf). Multicollinearity
arises when regression equations employ two or more variables that are so closdly related that they mask
theindependent effect of each on the dependent variable. 1d. Kropf testified that Lott indudesan unusualy
high 29 different variablesin hisregresson equations, and many of these are susceptible to multicollinearity
problems. 931:24 — 932:6. For example, instead of Smply using avariable concerning how many African
Americans reside in agiven precinct, Lott combines African American status with other varigbles, such as

African American Republicans, African American Democrats, or African Americans Earning More Than

" For further discussion of this problem, see J. Morgan Kousser (2001), “Ecological Inference from Goodman to
King”, Historical Methods, 34:101.
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$100,000 Per Year. 930:18 —931:7. Kropf dso testified that scholars such as Professor Allan Lichtmar?
have criticized Lott’ sprior work on resdud voting in Horida, which closaly resembleshiswork inthiscase,
on smilar grounds. 927:19 — 932:25. For these reasons, Lott’s methodologica approach is suspect.
IV. THE DEFENDANTS CERTIFICATION AND USE OF ERROR-PRONE
VOTING EQUIPMENT VIOLATE THE FOURTEENTH AMENDMENT TO
THE UNITED STATESCONSTITUTION
A. The Continuing Use of Error-Prone Voting Equipment Violatesthe Equal
Protection Clause of the Fourteenth Amendment by Devaluingthe Votes of
Plaintiffsand Other CitizensWho Must Usethat Equipment
The Supreme Court has long held that inequalities in the area of voting warrant specid attention
under the Fourteenth Amendment. The Equa Protection Clause demands that dection officids accord
“equa weight” to each vote and “equad dignity” to each voter. Bush v. Gore, 531 U.S. 98, 105 (2000).

The question in this case is whether, under Bush and the other decisons gating this core principle of

electord equdity, Defendants “may dlow the use of different types of voting equipment with substantialy

different levels of accuracy.” Black v. McGuffage, 209 F. Supp. 2d 889, 898 (N.D. IlI. 2002).
Theevidenceat trid showed that Ohio continuesto use voting equipment with subgtantidly different
levels of accuracy and reliahility, in violation of the Equa Protection Clause. Plantiffs equa protection
clam rests on the statewide disparities arisng from the use of two types of voting sysems. 1) theinfamous
punch card system, used by the vast mgjority of Ohio counties (68 of 88, according to Dana\Walch of the
Secretary of State's office, 157:4-5, and 2) optica scan systems that lack error notification, used in ten
Ohio counties. 157:5-6. Assummarized below, the continuing use of these demonstrably unrdiablevoting

sysemsdeniesequd treatment to those citizenswho have no choice but to use the equipment provided, and

® Lichtman, Allan J. 2003. “What Really Happened in Florida's 2000 Presidential Election.” Journal of Legal Studies
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are disadvantaged in comparison to their felow citizensin other counties who use better voting systems.
1 ThePartiesAgreeThat theRight to Votel sFundamental and That
Election Practices Are Subject to Strict Scrutiny If They Have a
Differential Impact on That Fundamental Right
The Supreme Court has long held that: “No right is more precious in a free country than that of

having a voice in the éection of those who make the laws under which, as good citizens, we mugt live.

Other rights, eventhemost basic, areillusory if theright to voteisundermined.” Wesberry v. Sanders, 376

U.S. 2,17 (1964). Itisdso sdtled law that at the core of the right to vote is“the right of qualified voters

within a gate to cast ther ballots and have them counted.” United Statesv. Classic, 313 U.S. 299, 315

(1941). Long before Bush v. Gore, the Supreme Court has affirmed the core principle of equa weight to

each vote and equa dignity for each voter. 505 U.S. at 104, 107 (citing Harper v. Virginia Bd. of

Elections, 383 U.S. 663, 665 (1966), Reynoldsv. Sms, 377 U.S. 533, 555 (1964), Gray v. Sanders, 372

U.S. 368 (1962), and Moore v. Ogilvie, 394 U.S. 814 (1969)). For example, in Reynolds, the Court

struck down a legidative apportionment scheme that gave some voters less representation than others,
based solely on thejurisdiction within which they lived. The Court held that “[d]iluting the weight of votes
because of place of resdence impairs basic conditutiond rights under the Fourteenth Amendment.” 377
U.S. at 566.

It is critical to recognize that the parties agree onthe congtitutiona rulethat governsthiscase. In
particular, Defendants acknowledge an eection practiceis subject to strict scrutiny if it *has an impact on
[Plaintiffs] ability to exercise the fundamentd right to vote.” State's Opp. to MSJ (Doc. 186), at 22

(quoting McDonad v. Bd. of Election Comm’rsof Chicago, 394 U.S. 814, 807 (1969); see dso Mixonv.

32:221.
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NAACP, 193 F.3d 389 (6th Cir. 1999) (holding that alaw thet “ grantsthe right to vote to someresidents
while denying the vote to others’ is subject to strict scrutiny). The question before this Court, therefore, is
whether the evidence shows that the chdlenged voting machines have “an impact” on the voting rights of
thosewho must usethem. If the use of non-notice punch card and optica scan voting syssemsdoeshavean
impact on the fundamentd right to vote, then the certification and use of such sysemsmay only be upheld if
“necessary to promote acompelling state interest.” Mixon, 193 F.3d at 402.

There is, accordingly, no disagreement on the condtitutionad standard: the challenged eection
practicesare subject to strict scrutiny if they have animpact on the fundamentd right to vote. Plaintiffsnow
turn to the gpplication of that standard.

2. The Evidence Shows That the Use of Non-Notice Punch Card and
Optical Scans Has a Substantial Impact on the Fundamental Right
to Vote

As st forth above, Defendants have acknowledged that strict scrutiny is the gpplicable standard

where an dection practice has an impact on theright tovote.  McDondd v. Bd. of Elect. Comm'rs of

Chicago, 394 U.S. 802, 807 (1969), quoted in State's Opp. to MSJ (Doc. 186), a 22. This
acknowledgement is congstent with the Supreme Court’ s longstanding recognition that: “Especidly since
the right to exercise the franchise in a free and unimpaired manner is preservative of other basic civil and

politicd rights, any dleged infringement must be carefully and meticuloudy scrutinized.” Harper v. Virginia

Bd. of Elections, 383 U.S. 663, 667 (1966); sce dso Reynolds, 377 U.S. a 562 (“any dleged infringement

of the right of ditizens to vote must be carefully and meticuloudy scrutinized.”) Moreover, “a careful
examination...is especidly warranted where lines are drawn on the basis of wedth or race” Id. at 807

The evidence introduced at trid, including the admissons of the Secretary of State’ s office, leaves
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no doubt that the failure to replace the chalenged voting equipment has an impact, and in fact a serious
impact, on Ohioans ability to exercise ther right to vote. State law permits, and hasresulted in, asystem
wherein some voters must use equi pment that issubstantialy lessreliablethan that used by others. Ohio has
thereby established a dud system of voting, where the resdents of most counties — induding the
Montgomery, Hamilton, and Summit County Plaintiffs — may only vote with “hanging chad” punch card
equipment that does not include error notification, while the resdents of other counties vote with better
equipment that does provide voters with notice and the opportunity to correct errors. See Find Fact
Stipulations 112, 13; Ohio Revised Code 88 3506.01 et seq. Second, some voters, particularly those
who are required by the operation of law to vote on punch card machines (or, in Sandusky County, on
central-count optica scans), are subjected to asignificantly greater risk that their voteswill not be counted.

Find Fact Stipulations 1116, 17, 18, 25. Asaresult of this statutory scheme, the Plaintiffs and members
of the class which they purport to represent are disadvantaged in the meaningful exercise of the franchise
when compared to those individuaswho live and vote in counties that have adopted the more reliable and

accurate voting equipment that incorporates second chance” voting. See Find Fact Stipulations 16-18.

Asareault of the continuing certification and use of punch card voting equipment, the votes of tens
of thousands of Ohioans are denied in each eection cycle. Defendants own evidence shows that non
notice punch cards and optical scans result in subgtantiadly higher numbers of lost votes than the other
equipment used in the State of Ohio. Summary of Residud Votesby Voting Type and Race (Exhibit 35).
Thus, Ohio and the Defendant Counties are operating an dection system that resultsin discrimination with

respect to the right to vote, based solely on the jurisdiction in which one happens to reside — and, more
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gpecificaly, on whether that county continuesto use demonstrably unreliable voting equipment.  Citizensin
most counties (incdluding dl of those in which Plaintiffs resde) are required to use equipment without error
notification that sysematicaly undercounts votes, while voters in other counties use more rdiable voting
equipment with error notification. See Order (Doc. 234) at 3, 11 22-23.

The effect of this dud system is to deny the votes and dilute the voting strength of Ohioans
compelled to use less reliable, less accurate machinery. Whether an individud’s vote is counted — or
whether an individud is exposed to asgnificant or minor risk that hisor her vote will not be counted—isa
matter of completely arbitrary happenstance, and “[€]qua protection of the law is not achieved through

indiscriminate imposition of inequdities” Shelley v. Kraemer, 334 U.S. 1, 22 (1948); see dso Bush v.

Gore, 531 U.S. 98, 105 (2000) (“Theright to vote can be denied by adebasement or dilution of theweight
of acitizen's vote just as effectively as by wholly prohibiting the free exercise of the franchise™) (quoting

Reynoldsv. Sms, 377 U.S. 533, 555 (1964)). It should therefore come as no surprisethat lower courts

snce Bush have had no difficulty in upholding equa protection cdlaims, arising from the use of unreiable

voting systemsin some counties but not others. See Black v. McGuffage, 209 F. Supp. 2d 889, 899 (N.D.

[1I. 2002). Asthe Black court held that:

The Sate, through the selection and dlowance of voting systems with greetly varying
accuracy rates, ‘value[s| one person’ s vote over that of another,” Bush, 531 U.S. at 104-
105, evenif it does not know the faces of those people whose votes get valued less. This
system does not afford the ‘equal dignity owed to each voter.’

Id.; see dso Common Causev. Jones, 213 F. Supp. 2d 1106 (C.D. Cal. 2001)(denying state’ smotion for

judgment on the pleadings, where voters aleged that “individuas living in counties where the punch-card
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sysem is used are substantidly less likely to have their votes counted.”).?

This case is much stronger than either Black or Common Cause, in that Plantiffs have not only

aleged that the use of unreliable voting equipment hasan impact on whether citizens' voteswill be counted,
but have introduced evidence —induding the admissonsof the Secretary of State' s office— demongrating
the serious effect that the continuing use of punch cardshason voting rights. At trid, the State’ s Director of
Elections Dana Wl ch testified on behaf of the Secretary of State’ s office. 131:12-13, 134:9-12. Mr.
Wach testified unequivocdly that thereisalesser rate of error with Direct Record Electronic (*DRE”) and
other “second chance” technologiesthan with punch card voting. (163:9-11.) Ashetestified, research has
shown “voter error higher on punch card devices than other forms of voting.” 178:16-18. Secretary of
State Blackwel | himsdlf has acknowledged that a“vast body of information ... documenting the higher rate
of error for punch cards compared to other systems, and highlighting the benefits of second chance precinct
count voting systems.” See 200:16-23; Exhibit 22, at 17. The Secretary of State’ soffice hastherefore, to
its credit, acknowledged the need to move to “more reliable’ and “more user friendly” forms of voting
technology. 160:15-18. Unfortunately, the Secretary of Stat€ soffice hastill to thisdate, over four years
after the profound deficiencies of punch cards were revedled to the American public, falled to replace this
unreliable and error- prone type of equipment.

Defendants’ own data show thet inthe 2000 presidentia € ections, the punch card voting machines

91n addition, athree-judge panel of the Ninth Circuit in Southwest Voter Registration Education Project v. Shelley, 344
F.3d 882 (9th Cir. 2003), concluded that Plaintiffs had shown alikelihood of success on the merits of their claim that the
use of pre-scored punch card machines violates equal protection, relying on evidence that this equipment “ eliminates
some voters' ballots entirely.” 1d. at 900 (issuing preliminary injunction postponing Californiarecall election until the
replacement of punch card voting equipment). Although the three-judge panel’ s decisionwas subsequently vacated, 344
F.3d 914 (9th Cir. 2003) (en banc), the en banc court rested its decision on the burden on the state’ s voters that would
occur if the already-scheduled el ection were postponed. 1d. at 919-20. On the merits of the equal protectiondam, theen
banc court stated that “the argument is one over which reasonable jurists may differ.” 1d. at 918.
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had aresdua vote rate over three times that of eectronic and lever machines. Exhibit 35. Plantiffshave
provided uncontradicted evidence that the percentage of intentiona non-votesin presdentia contestsis
quitesmall. Based onthe most reliable available data, intentiona undervoting occursto between .23% and
.75% of dl voters. 238:12-17. Given that the totd resdud vote rate with punch cards was 2.3%, this
means that somewhere between 55,000 and 74,000 votes were lost due to the use of this equipment in
2000.

Although Defendants have criticized Plantiffs for relying on 2000 data, an analysis of the datafor
thepresidentid eectionsin 1992, 1996, and 2000 yiddssmilar results. In particular, these data— supplied
by Defendants own expert John Lott — show that punch card voting machines had aresdud vote rate
significantly higher than other equipment inthese elections. Accordingto Lott’ sdata, theresdud voterate
for punch card voting machines was 2.29%, compared to 0.94% for eectronic, 1.04% for lever, and
1.15% for precinct-count optical scans. Kropf Affidavit (Exhibit 18), at 5. Central-count optica scan
systems fared only dightly better than punch cards, according to this data, with aresdud vote rate of
2.14%inthe 1992, 1996, and 2000 presidentia contests. Although Defendants’ expert John Lott relieson
aflawed analyss of this data, even he acknowledges that punch card machines had a sgnificantly higher
resdua vote rate (2.4%) than dectronic (1.0%), lever (1.4%), or optical scan machines (2.0%) in the
presidentia e ections between 1992 and 2000.

Paintiffs expert testimony confirmswhat the State’ sown dataand expert evidence show: that the
chdlenged voting equipment is substantialy less accurate than other sysemsthat are available and in use
elsawhere. The expert testimony of Roy Sdtman demondtrated that, far from being an isolated case, the

problems experienced with Ohio’ s punch card voting sysemsaretypicd of thosethat have plagued the use
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of thisequipment nationwide. 311:11-312:7; 314:15-20. Evenwherevotersconscientioudy punch out the
correct chad, fully, the use of the punch card system can result in the loss of votes for reasons completely
unrelated to the voter error. As Sdtman explained: “[W]hen the ballot is then handled or manipulated or
sent through a reeder, it is more likely that additional chads will be didodged and fdl out. And if that
happens, the votes indicated on the balot are changed because the presence of holes indicates votes.”
269:7-11. The result will bethat the balot shows an invdid “overvote’ (casting more than the alowed
number of votes) even though the voter followed instructions to the letter. 269:13-15. It should
therefore come as no surprise that in the most recent e ection, large numbers of uncounted voteswerefound
in the State of Ohio, despite the intengve voter education efforts in which the sate engaged in an effort to
prevent invaid votes from being cast on punch cards.
3. The Continuing Use of Error-Prone Voting Equipment Cannot
Survive Equal Protection Scrutiny Becauseit is Not Necessary
to Serve a Compelling State I nterest
As Defendants have acknowledged, e ection practicesthat have an impact on the fundamentd right

to vote are subject to drict scrutiny, and may only be upheld if the Defendants can establish that they are

“necessary to promote a compelling state interest.”  Mixon v. NAACP, 193 F.3d 389, 402 (6th Cir.

1999). The Defendants have never asserted that their continuing use of error-pronevoting technology is
necessary to serveacompelling stateinterest, presumably becausethey redize they cannot carry the heavy
burden that this standard requires. Indeed, throughout thislitigation the Defendants have conceded, inther
HAVA plan and elsewhere, that the use of punch card and non-notice eection is deeply problematic and
that it needs to be replaced with less error prone equipment. For example, Defendant Blackwell has

acknowledged that the State of Ohio's failure to replace the punch card as the state's principa voting
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method “invites aHorida like caamity.” See Exhibit 24. Referring specificdly tothislitigation, Secretary
Blackwell candidly admitted that the ongoing legidativefoot-dragging in providing fundsto upgrade Ohio’'s
voting system “ proves only to support the plaintiff’ s concernsthat Ohio isnot serious about [Help America
Vote Act] implementation and will likely be used in support of a plaintiff’'s motion to win immediate
judgment.” See Letter of J. Kenneth Blackwell to Honorable Doug White (Exhibit 24), at 3. These
satements support the idea that Ohio has a compelling interest in replacing—not mantaning—its punch
card and optica scan systems.

Y et despite the admitted inadequacy of Ohio's existing voting systems and the pendency of this
litigation, the Sate has il faled to replace them, even though over 70% of Ohio’svoters are fill using
punch card voting equipment.  155:3-5. The ongoing discrimination that results from the Defendants
continuing gpprovd of and use of unrdiable voting equipment cannot withstand trict scrutiny.  As noted
above, drict scrutiny places the burden on the Defendants to establish that the requirement that Plaintiffs
vote on error-prone equipment furthers a compelling state interest. This the Defendants cannot do.
Defendants have suggested only that there are “rationd reasons’ for the state to continue using unrelisble
equipment in some counties but not others. But even under rationd bass review — let done the drict
scrutiny standard that equa protection doctrine requires — these interests are clearly inqufficient.

Defendants have proffered threejudtificationsfor their gpprova and implementation of adua voting
sysem. Firg, the Defendants have claimed thet prior to thislitigation, they wereignorant of the defectsin
punch card voting. Therearereasonsto doubt the veracity of thisclaim, but evenif the Defendantsclaim of
pre-2000 ignoranceisto be credited, it cannot provide even arational judtification for the continuing use of

the very error-prone equipment that the Defendants themselves now concede should be replaced. At the
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mogt, the Defendants’ dleged ignorance might providea® good faith” defenseto aclam of damagesfor the
violation of Plaintiffs conditutiona rights. But Plaintiffs have not asserted aclam for damages, and thereis

no “good faith” defenseto aclam of equitablerdief. Flagner v. Wilkinson 241 F.3d 475, 483 (6th Cir.

2001), cert. denied, 534 U.S. 1071 (2001).

The second justification advanced by the Defendants is just as condtitutiondly inadequate as the
fird. The Defendants have argued that they arejudified in maintaining asystemthat discriminatesagaing the
Paintiffsbecauseit would cost money to changeto asystem that treatsall votersequdly. Defs. MSJ(Doc.
173) at 22 (“The preservation of taxpayers money, naurdly, isarationd badsfor a State or County to
certify, purchase, or maintain aparticular typeof voting machine.”). Thisexplanation can beregected out of
hand, given the Secretary of State’s acknowledgement that the State aready has some $132 millionin
federd fundsinthe bank to upgradeitseection system. 164:7-10. The Secretary of State estimatesthet the
replacement of existing voting machines in dl 88 counties (including counties that are not subject to this
lawsuit) isonly $110 million. 165:18-25. Moreover, cost savings is not a judtification for an ongoing
condtitutiond violation, particularly where the fundamentd right to voteisa issue. See, eq., Frontiero v.
Richardson, 411 U.S. 677, 690 (1973)(plurdity opinion)(“[W]hen we enter the rem of ‘drict judicid
scrutiny’ there can be no doubt that *adminigrative convenience' is no shibboleth, the mere recitation of

which dictates condtitutiondity.”); Shapiro v.Thompson, 394 U.S. 618, 633 (1969) (the savingsof “costs

cannot judtify an otherwiseinvidious classfication”); Memoria Hospitd v. Maricopa County, 415 U.S. 250

(1974)(cost savings cannot judtify dassfications affecting a fundamentd interest); Bitskus v. Pizzingrilli,

343 F.3d 632, 646-47 (3d Cir. 2003)(date interest in costs savings was not compelling and could not

judtify state eection regulation); Stone v. City and County of San Francisco, 968 F.2d 850, 858 (9th Cir.
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1992)(“[F]ederd courts have repeatedly held that financia congtraints do not dlow dates to deprive
persons of their condtitutiond rights.”)(citing cases). Accordingly, the Defendants cost- based arguments
must be regjected.

Findly, the Defendants have suggested that they have il another “rationd reason” for maintaining
the current discriminatory system. Defs. MSJ(Doc. 173) a 22. In particular, they have argued that alleged
Security concerns associated with some of the potentid replacement equipment (Specificaly, eectronic
touchscreens) judtify their decision to continueto subject the Plantiffsto uncongtitutiond discrimination. 1d.
a 22-23. Here again, thetrid testimony of the Secretary of State's own witnesses lays this argument to
re. As Mr. Wdch tedtified, there have never been any ingtances of fraud in the State of Ohio with
electronic voting technology. 156:17-19. The Secretary of State's office has conducted an intensve
investigation of the security of eectronic voting, and reached the conclusion thet thistechnology can ssourdy
be implemented even without a VVoter Verified Pgper Audit Trall which will be required effective 2006.
142:15-24. Moreover, Flantiffsdo not arguethat the Defendants are compelled to switch to touchscreens
or any other particuar type of equipment, but Smply that they mugt diminate the massve inter-county
disparities that arise from the use of non-notice systemsin some but not al counties. Nothing in Plantiffs
arguments, for example, would preclude Defendants from moving to a precinct-count optica scan system
throughout the state. Defendants remedid argument is therefore ared herring, and does not judtify their
continuing authorization and implementation of a dud voting sysem in the State of Ohio. There is,
accordingly, no rationd — let done compeling — interest for continuing to use punch cards and other
unreliable equipment.

B. The Continuing Use of Error-Prone Voting Equipment Deprives Ohio
Voters of the Opportunity to Have Their Votes Counted Without Any
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Rational Jugtification in Violation of the Due Process Clause of the
Fourteenth Amendment

Based on the same evidence identified above, the continuing use of unrdiable voting equipment
denies due process.  In the voting context, as the Court noted in Bush v. Gore, 531 U.S. at 105, the
Condtitution embodiesa“ minimum requirement for nonarbitrary trestment of voters necessary to securethe
fundamentd right.” When adate extends theright to vote to its citizens, it must not only comply with the
Equa Protection Clause, but must aso assure the Due Process Clause's “rudimentary requirements...of

fundamentd fairmess’ are satidfied. Id. at 109. In Black v. McGuffage, the court addressed an [llinoisvoting

systemthat, much like Ohio’s, relied extensvely on punch card equipment that produces significant numbers
of resdud votes. Noting that “the right of suffrage is a fundamenta maiter in a free and democratic
society,”” 209 F. Supp. 2d at 900, the court concluded that a system for registering and tabulating votes
that resulted in a Stuation where “the votes cast in some didtricts will have asignificantly greater chance of
being counted than votes cast in neighboring dection didtricts” would be*irrationd” and would giverisetoa
due process violation. 1d. at 900-01.

In this case, Defendants have creeted, maintained, and operated a system that largely has relied
upon the use of error prone voting equi pment, a system they have long known would subject thousands of
voters, including the Plaintiffs, to a sgnificant and unreasonably greet risk that their votes would not be
counted. Such a system arbitrarily deprives the Plaintiffs of one of their most cherished of condtitutiona
liberties, theright to vote. Thissystem cannot bejutified by any legitimate government interest and therefore

violates due process.
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V. DEFENDANTS CERTIFICATION AND USE OF NON-NOTICE PUNCH
CARD MACHINES IN HAMILTON, SUMMIT, AND MONTGOMERY
COUNTIESVIOLATES§2OF THE VOTING RIGHTSACT

A. Plaintiffs have standing to raise vote denial claim.

Faintiffs Sater, Randdl, Stewart and Somerville, who are required to use punch cards, have
gtanding to bring avote denia clam under Section 2 of the VVoting Rights Act because the evidence shows
that African- American voters usng punchcard machines in Hamilton, Montgomery and Summit Counties
are morelikely to cast invalid votesthan white voterswithin the same counties. Defendants have dleged at
various times throughout this litigation that the Section 2 Plaintiffslack standing because they cannot prove
that their ballots were discarded due to residual balloting problems. This proposition is unsound. Dueto
the privacy of the balot, no voter is able to conclusively prove that his or her ballot was one of the ones
discarded by thevoting technology. However, the evidence has clearly established that somebody iscasting
residud ballotsin these three counties and that there is a correlation between the race of the voter and the
rate of resdud bdlots. Thus, some voters are going to be injured, and there is nothing speculative or
hypothetica about the injury, nor the risk imposed on those who use punch cards. Analogoudy, courts
have found that a generd injury to the environment is sufficient to support sanding to any person who uses

the affected environment. Sierra Club v. Morton, 405 U.S. 727 (1972); Friends of the Earth, Inc. v.

Ladlaw, 528 U.S. 167 (2000). Similarly, any person who usestheinfected punch card environmatshoud

aso have ganding. See dso Village of EIk Grovev. Evans, 997 F.2d 328, 329 (7th Cir. 1993) ("evena

small probahility of injury is sufficient to creste a case or controversy--to takeasuit out of the category of
the hypothetical--provided of coursethat the relief sought would, if granted, reduce the probability”). Other
courts have found standing for plaintiffsbringing Section 2 chalengesto voting technology. See, eg., Bladk
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v. McGuffage, 209 F. Supp. 2d 889 (N.D. Ill. 2002); see dso Sandusky County Democratic Party v.

Blackwell, 2004 WL 238445, at *6 (6th Cir. Oct. 26, 2004) (plantiffs have sanding to chdlenge

provisond balot rules even if uncertain whether hisor her individua ballot would be discarded). Denying

gtanding to anyone exposed to punch cards would make it impossible ever to chalenge the system as
denying the equd right to vote.

B. Defendants have committed vote denial by engaging in a state practice

that, interacting with social and historical circumstances, results in

sgnificant intra-county racial disparitiesin theability of African-American

votersto havetheir votes counted in the Defendant Counties.

1 Theright tovotein theVoting RightsAct includestheright to have
one' svote counted.

The Vating Rights Act (VRA) defines the right to vote protected by § 2 asfollows:

(1) The terms "vote' or "voting” shdl indude all action necessary to make a vote

effective in any primary, specid, or generd eection, including, but not limited to,

regidration, listing pursuant to this subchapter, or other action required by law prerequisite

to voting, casting abdlot, and having such ballot counted properly and included in

the appropriate totals of votes cast with respect to candidatesfor public or party office

and propositions for which votes are recelved in an dection.
42 U.S.C. 81973I(c) (emphases added). While the courts and Congress have long recognized that “the
right of suffrage can be denied by adebasement or dilution of theweight of acitizen’ svotejust aseffectively
asby whally prohibiting thefreeexercise of thefranchise” Reynolds, 377 U.S. at 555, a core aspect of the
right to vote protected by the \Voting Rights Act includes, at aminimum, the proper counting and totaling of

votes cast.” Protection againg racidly disparate exclusion of votes cast in thetalying of those votesfdls

1% Defendants are simply wrong when they argue that Plaintiffs do not state a vote denial claim by showing that their
votes are lesslikely to be counted. Defs.” Reply Br. Supp. Mot. Summ. J., (Doc. 198), 4 (claiming that Plaintiffs were not
denied theright to vote after having registering and casting a ballot).
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squardly within the scope of the right to vote thet 8§ 2 protects.

Defendants confused the nature of the claims againgt them from the outset of thistrid. Theright to
vote, as protected by the Fourteenth Amendment and Section 2, encompasses not only theright to register,
to enter the polls, to have assistance from poll worker, to receive a balot and to cast that ballot, but the
right to have that balot counted. Therefore, Defendants cannot find refuge in the fact that Plaintiffs were
ableto enter the polls, receive hep from poll workers, and receive abdlot. See, eg., Joint Supplementd
Stipulations 1186-89 (Doc. 244); 34:15-22. The nature of this clam is that the dection technology has
resulted in black voters losing the effectiveness of their franchise. There is no need to have an dection
officid refusearegigration, or apoll worker refuseto give or receive abdlot; the technology accomplishes
the same objective.

2. Proof of vote denial requiresonly three elements: (a) state action
with respect to an electoral practice or procedure, (b) racial
disparitiesin the ability to cast one' svote or haveit counted, and
(c) a causal relationship between the state action and the
observed disparities.

Section 2 of the VRA provides.

(& No voting qudification or prerequidite to voting or standar d, practice, or procedure shdl be
imposed or applied by any State or political subdivison in a manner whichresultsin adenial or
abridgement of theright of any citizen of the United States to voteon account of raceor color,
or in contravention of the guarantees st forth in section 1973b(f)(2) of this title, as provided in
subsection (b) of this section.

(b) A vidlaion of subsection (&) of this section is established if, based on the totdity of
circumstances, it is shown that the political processes|eading to nomination or eection inthe State
or politica subdivison are not equaly open to participation by members of a class of citizens
protected by subsection (&) of this section in that its members have less opportunity than other
members of the electorate to participatein the political processand to elect representatives of thelr
choice. The extent to which members of a protected class have been eected to office in the State
or palitica subdivison isone circumstance which may be considered: Provided, Tha nathinginthis
section etablishes aright to have members of a protected class eected in numbers equd to their
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proportion in the population.

42 U.S.C. 8§ 1973 (emphases added). Well before the 1982 amendments, and consistently theresfter,
courts have interpreted 8 2 to require proof of only three dementsin order to establish avote denia clam
(i.e, wherean dectord practiceresultsinracidly sdectiveinterference with the ahility to cast avote or have
it counted properly).** That is, courtswill find avote denid violation of 8 2 once Plantiffshave proved that
(a) gate officids, or officids of any palitica subdivison,™ have engaged in an dectord “standard, practice,
or procedure™® (b) resultinginaracidly digparate ability to cast ballots or have them properly counted, ()
as long as the dectord practice, interacting with socid and historical circumstances, causes the racial

disparity in access or counting. See, eg., Brownv. Pogt, 279 F. Supp. 60, 62 (W.D. La. 1968) (dection

officias providing racidly disparate access to absentee balots violated § 2); United Statesv. Post, 297 F.

Supp. 46, 49 (W.D. La 1969) (dection officids changed the operation of voting machines without
adequately informing both black and white voters, resulting in increased difficulty for resdents of aspecid
districts—who were predominantly black—to have their votes counted, in violaion of § 2); Toney v. White
488 F.2d 310, 312 (5th Cir. 1973) (registrar conducted anillega purge of registered voters, affecting more

blacks than whites, in violaion of § 2); Goodloe v. Madison County Bd. of Election Comm'rs, 610 F.

" Of course, the primary motivation behind the 1982 amendments was to clarify the elements of proof needed in vote
dilution claims (i.e., where an electoral practice resultsin racially unequal valuation of votes properly cast and counted).
See, e.0., S.Rep. 97-417 at 10 (seeking to respond to the shift in state practice “from direct, over[t] impedimentsto the right
to vote to more sophisticated devicesthat dilute minority strength”); id. at 26 (discussing the cessation of litigation of
vote dilution claims after City of Mobilev. Bolden, 446 U.S. 55 (1980) adopted the intent standard).

2 Hereinafter, “ state action” or “state officials’ will also refer to county officials.

3 This element should not be misconstrued to require a statewide election practice or inter-district comparisons. Most
vote denial casesinvolve challengesto local elections and local practices. See, Irby v. Virginia State Bd. of Elections,
United States v. Post, Roberts v. Wamser, United States v. Jones, Brown v. Post, Goodloe v. Madison County Bd. of
Election Com'rs, and Welch v. McKenzie, inter dia, infra. While some of these cases found violations and othersdid not,
none required the existence of a statewide practice or the finding of an inter-district disparity. § 2 appliestoall “political
subdivision[s],” without qualification. 42 U.S.C. 81973. Intra-district racial disparities caused by intra-district dectord
practices—here, the selection and use of punch-card machines—violate § 2 just as surely as do statewide practices.
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Supp. 240 (S.D. Miss. 1985) (eection officids summarily invaidated 250 absentee bdlots, virtudly dl of
which were cast by black voters, upon discovering that four absentee ballotswere improperly submitted, in

violation of 8§ 2); Irby v. Virginia State Bd. of Elections, 889 F.2d 1352, 1358 (4th Cir. 1989) (therewas

no violation of § 2 when officials shifted from an election to an gppointment process because that shift was

not casualy responsible for black underrepresentation on the school board); Roberts v. Warner, 679 F.

Supp. 1513 (E.D. Mo. 1987) rev'd. (for lack of standing) 883 F.2d 617 (8th Cir. 1989) (the summary
refusal to review for a recount ballots rgected by punch card machines violated § 2 because votersin

wardsthat used those machines were predominantly black); Mississppi State Chapter, Operation PUSH v.

Allan, 674 F. Supp. 1245 (N.D. Miss. 1987), aff'd. sub nom. PUSH v. Mabus, 932 F.2d 400 (5th Cir.

1991) (a dud regigration requirement and the lack of satdllite regidtration violated 8 2 because these
practices—combined with historica and socid conditionssuch asracidly disparate accessto trangportation

and working hours—resulted in racidly disparate accessto regigration); Harrisv. Siegelman, 695 F. Supp.

517 (M.D. Ala. 1988) (limiting access to the polling booth to five minutes and requiring illiterate votersto
affirm their illiteracy before getting assistance combined with historical and socid conditions to result in

racidly disparate barriers to casting votes); Black v. McGuiffrage, 209 F. Supp. 2d. 889 (N.D. Ill. 2002)

(plaintiffs stated aclam under 8§ 2 by showing that the tate uses punch card machines, with higher rates of
non-counted balots, predominantly in counties with mgority voting age populations that are African

American or Latino); Southwest V oter Registration Educ. Project v. Shelley, 344 F.3d 914 (9th Cir. 2003)

(plaintiffs made out astrong claim by showing that the state uses punch card machines, with higher rates of
non-counted balots, predominantly in counties with a mgority of minority dtizens); Farrakhan v.

Washington, 338 F.3d 1009 (9th Cir. 2003) (lower court erred infailing to take into consgderation how a
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felon disenfranchisement statute interacts with historical and socid conditions causing aracidly disparate
compostion of the crimina justice system in order to result in racidly disparate disenfranchisement of
feons);. In each of these cases, the three dements of state involvement in an dectord practice” recidly
disparate accessto the balot or racialy disparate likelihood of having one' s balot count, and acausd link
between the practice and the racid digparity were individudly necessary and collectivey sufficient to
establish avote denid violation.

To the extent that the 1982 amendments changed the e ements of avote denid clam, they madeit
easier to demondrate causation by enabling the electord practice to interact with the totdity of

circumstances to cause theracia disparity. See Chisomv. Roemer, 501 U.S. 380, 384-6 (1991) (“[T]he

coverage provided by the 1982 amendment is coextensive with the coverage provided by the Act prior to
1982...." If anything, Congress wanted to “expand the coverage of 8§ 2 by enacting the 1982
amendment.”); compare id. at 408 (Scdia, J., dissenting) (“nothing waslost from the prior coverage; all of
the new “results’ protection wasadd-on. Theissueisnot, therefore, ... whether Congresshas cut back on
coverage of the Voting Rights Act; theissue is how far it has extended it.”).

In Gingles, the Supreme Court inssted that courts perform a* searching practica evauation of the

‘past and present redity’ when andyzing a8 2 violation." Thornburgv. Gingles, 478 U.S. 30, 45 (1986).

Inthe context of adilution claim, this searching practical evduation involvesapreliminary finding of the so-
cdled Gingles preconditions (numerosity/compactness, minority politica cohesion, and whitebloc voting) in

order to ensure that the suspect dectora practiceiscausaly respongblefor the minority’ sdiminished ability

" Courts recognize that electoral practices can be episodic, informal, or even non-recurring. Thetouchstoneiswhether a
state official substantially affects the implementation of the election system. See Brown, United Statesv. Post, Toney,
Goodloe, and Roberts, supra.
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“to participate in the political processes and to eect candidates of their choice” 1d. at 44 (quoting S.Rep.
97-417 a 27, 29). These preconditions are not necessary to determinewhether an electord practicethat
prevents access to the balot or counting of bdlots cast is causdly responsble for diminished ability to
participatein the political processand elect candidates of choice. Any practice that preventsaccessto the
bdlot or counting ballots cast, by definition, iscausdly respongblefor diminished ability to participatein the
political process and dect candidates of choice. See Chisom, 501 U.S. at 397 (“[A]ny abridgment of the
opportunity of members of aprotected classto participatein the political processinevitably impairsthar
ability toinfluencethe outcome of aneection.”). Sincetheinability to cast abdlot or to haveit countedisa
clear abridgment of the opportunity to participateinthepalitica processwhichinevitably impairsthe ability
to influence e ection outcomes, no court has ever held that any of the Ginglespreconditionsis necessary to
edtablish avote denid dam.® See cases cited pp. 38-39, supra. In short, while avariety of factors may
buttressavotedenid clam (including any of the Senate factors), the three d ements—(a) sateinvolvement
inan electord practice, (b) racid digparitiesin the casting or counting of votes, and (c) acausa relaionship
between the eectord practice, interacting with the socia and historica circumstances, and the observed
disparities—are individudly necessary and collectively sufficient to establish a vote denid violation.
3. The Defendants have engaged in state action with respect to an
electoral practice or procedure.

Ohio certifies punch card machines as an acceptable voting technology. Stipulations 12-13.

Hamilton, Summit, and Montgomery Counties (hereinafter “Section 2 Defendant Counties’) sdlect and

operate these machines. Find Fact Stipulations 120, 32. The certification, selection, and use of punch

' For the completeness of the factual record, some district courts have analyzed the preconditions without deciding that
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card machines by the various state and county officids are clearly an dection “standard, practice, or
procedure.” Defendants conduct satisfies the first dement of avote denid dam.™

Defendants have repeatedly in the past confused the nature of the Section 2 claim raised against
them. Summit, Montgomery and Hamilton Counties are being sued specificdly for thar intra- county racia
disparities in resdud balots which are clear violations of Section 2 of the Voting Rights Act, 42 U.S.C.
81973. Asthese damsded only with intra- county racia digparities, Summit, Hamilton and Montgomery
Counties and the State Defendants have | ed this case down a path of irrdlevance by comparing themsdaves
to other counties and searching for inter-county disparities anong themsdves.

Perhaps because the Defendants never fully recognized the nature of the dlams againgt them, they,
and their hired expert, have accused Plaintiffs of selecting certain counties. Section 2 juriorudence hasan
abundant number of cases of counties being sued for their own racid disparities. See, eq., Exhibit 20.

Defendants have often attempted to seek refuge in the absence from this lawsuit of Cuyahoga
County, another county in Ohio with African Americans voting on punchcards. See, eg., Find Fact
Stipulations, 1141, 42. Thisargument suffersfrom the samefata flaw that their expert’ sresearch question

affers Fantiffs dams againg the Defendants are for intra- county discrimination. Cuyahoga County's

they are necessary to denial claims. E.q., Roberts 679 F. Supp. at 1530.

' Hamilton County argues that while they did select and use punch card machines, any errorsin counting ballots of
African-Americans were inadvertent and did not itself constitute an election practice. Hamilton Response . Mot. Summ.
J. (Doc. 190), 8-9, relying on United States v. Jones, 57 F.3d 1020 (11th Cir. 1995). Y et, Jones isclearly distinguishablefrom
the case at bar. InJones, election officials wrongfully admitted out-of-district, predominantly whitevotersand improperly
counted their votes. The court found no § 2 violation since the improper count was a unique inadvertent error unlikely to
recur, not a*“standard, practice, or procedure.” In Hamilton County, however, voters use the same punch card machines
in election after election. Their officials willfully selected these machines. Though the errors associated with the
machines may be inadvertent, the selection and repeated mandatory use of the machines surely constitutes an election
practice or procedure, a practice which consistently causes discriminatory results. By claiming that Hamilton County
officialsare “not responsible for the errors they cannot control,” Hamilton ismerely claiming they selected the punch card
machinesin good faith. Hamilton Response (Doc. 190), 9. But good faith is not a defenseto a8 2 vote denial claim. See
cases cited pp. 38-39, supra.
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resdua bdlot rates are immaterid and irrdlevant to what disparities exist within Summit, Hamilton and
Montgomery Counties; it neither el ucidateswhat African American votersin these defendant countiesface,
nor doesit provide any viable defense for the Section 2 clam. The only reason that Plaintiffsinclude data
from Franklin County —a non-defendant county — isto demondtrate that technology explainsthese unlawful

disparate rates between the two racid groups within the counties and that sdlecting notice technology can
eliminate these disparities. Asdiscussed below, Franklin County isan urban county with roughly the same
demographicsasthe defendant counties. See generdly Engstrom Report (Exhibit 11). However, because
the DREs used in Franklin County provide notice to the voter that he or she is casting undervotes and
completely diminates overvotes, the intra-county racid differencesin resdud baloting Franklin County is
subgtantialy less than the differences in the three defendant counties. Thus Franklin County isincluded to
show that technology can addressand remedy the harm caused by theracid disparities. Unlikethegatistics
and el ection resultsfrom Franklin County, Defendants mention of Cuyahoga County does not demonstrate
how such violations can be redressed.

Similarly, Defendants draw attention to high resdud bdlot ratesfound in predominately whiterurd

or suburban counties in Ohio, such as Delaware or Holmes. See, eg., Find Fact Stipulations 1140, 43.

Again the fact that rurd white voters, who are not members of a protected class under the VVoting Rights
Act, might dso be disfranchised by punch cards does not negate or dsfend againg the intra- county
disparities present in the three defendant counties. Thesethree counties and the State Defendants are sued
for their respective roles in the certification, selection, purchase, maintenance and continued utilization of

technology that disfranchises African American votersin violation of Section 2 of the Voting Rights Act.

Furthermore, comparisons between black votersin Hamilton County and white votersin Summit
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County, see, ., 43:18-23, areirrdevant. Theonly comparison rlevant for the Flaintiffs Section 2 cdlam
agang Hamilton County is the difference between white Hamilton County voters and black Hamilton

County voters. The only rdlevant comparison for Plaintiffs Section 2 daim againgt Summit County isthe
comparison between white Summit County voters and black Summit County voters. The sameistruefor
Montgomery County. These claims could have been brought as three separate cases against each county
and the state defendants for their repective roles in utilizing a voting technology thet violates Plaintiffs

voting rights under Section 2.

4, African Americans suffer far higher rates of ballot rgection than
do white votersin the Section 2 Defendant Counties.

The gatistics compiled by the parties' various experts clearly demondtrate aracid digparity in the
opportunities to have one s vote count effectively, with many more African Americans suffering nonvoted
ballotsin the Section 2 Defendant Counties. In order to study these racial digparities Plantiffs counsd and
Paintiffs expert Dr. Mark Sdling compiled databases of the dection reaults for the 2000 Presdentia
election for each precinct in the Section 2 Defendant Counties.  See Exhibit 29 (database for Hamilton
County, stipulated as accurate in Stipulations 111 34, 82); Exhibit 30 (database for Montgomery County,
dipulated as accurate in Stipulations 1134, 82); Exhibit 31 (database for Summit County, stipulated as
accuratein Stipulations 11134, 82); see dso Exhibit 5 (Sdling Expert Report on “Methods Used to Develop
CensusDataby Precinct”). These databases contained the number of residua ballots cast in each precinct
ineach of the Section 2 Defendant Counties (for Hamilton and Summit County, it was possible to segregete

overvotesfrom undervotesfor each precinct, thiswas not possible for Montgomery County at the precinct
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level). The databases dso contained information about the number of registered voters and racia
demographicinformation from the Censusfor each precinct.” See Exhibit 5. These databases provided the
underlying data for both Dr. Sdling’ s and Dr. Engstrom’ s expert reports.

Similar to the discusson and testimony about the congtitutiond clams, there are subgtantialy
different phenomenon occurring in undervote statistics and overvote Setigtics. All the expertsin this case
have agreed that while undervoting can be a ddiberate choice, overvoting is viewed as dmost dways a
mistake. Furthermore, as Dr. Kropf has testified, avoter rarely goesto the pollsfor apresidentia eection
and intentionally decides not to cast avote for presdent. Therefore, the rate of intentiond undervoting is
vay sndl. 107:9-11 (Kropf testimony). Yet, Dr. Kropf aso testified that African Americansand whites
do not cast intentiond undervotesat asignificantly differentrate. 107:11-13. Therefore, "to the extent that
there are differences between counties with higher levels of African Americans and counties with lower
levelsof African Americansand morewhites, ant it'srelated to voting equipment, that it'snot necessarily just
because African Americans happento [intentionally] undervote a ahigher rate.” 107:15-22. Theevidence
inthis case has shown — through the database prepared by Dr. Sdling and theandysisheand Dr. Engstrom
performed — that there are racid digparities within Hamilton County and Summit County regarding the
number of undervotes cast in a presidentid dection and racid disparities within Montgomery County

regarding the number of resdud votes, the sum of both under and over votes. Based on Dr. Kropf's

" Much was made at trial about the fact that the database contained no information about black registered voters and
black voter turnout. First of al, no database about the racial composition of these votersisavailable, to Plaintiffs experts
or Defendants. While some states, predominantly in the South, are covered by laws requiring them to maintain racial
statistics for voter registration, Ohio does not include such information on itsregistration forms. Therefore, Dr. Salling
used the best available racial demographic information, and used black voting age population gathered from the 2000
census and applied it to the results for the 2000 election. Black voting age population is the population of blacks
reporting for to the census that they are over 18 years of age. Furthermore, Dr. Salling's methodology and geographical
expertiseisrelied upon not only by Plaintiffs for this case, but by the State of Ohio when reapportioning itslegislative
and congressional districts. See Exhibit 6 (Resume of Mark Salling). Undoubtedly, Dr. Salling'swork here represents the
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testimony and research about intentiona undervoting and thefact that blacks do not intentionally undervote
for president more or lessthanwhites, these differences are dueto some function of the equipment, and not
the intent of the voters.
Q. --inthepresdentid contest, if you saw something that said that there were
resdud voteratesthat varied based on the type of equipment thet you used,
what would you think would be the cause of that disparity?
A. Probably the type of equipment, some problem with the equipment; in
particular punch cards I've seen quite widdly indicted for having problems.
108:1-8 (Kropf testimony).

Using thesedata, Dr. Mark Salling was ableto demonstrate astrong correl ation between precincts
with high percentages of black voters and precincts with invaid balots. For each county, Dr. Saling
showed on maps he prepared which broke down the county intoitsmunicipditiesand precincts. Dr. Sdling
was able to show where African Americans lived and voted, and he was able to show in which precincts
resdua balots occurred. For each county, Dr. Sdling was able to take a map of precincts and their
resdud balot rates and superimpose where African Americans reside and visudly demondrate the
correlation between race and the deleterious effects of punchcards.

For Summit County, Dr. Salling was ableto show that amgority of African Americanswho are of
voting age resde in the City of Akron precincts, Barberton precincts, precincts north of Twinsburg, and
precinctsaround Macedonia. Exhibit 52 (map of Race of Population of Summit County Precincts); 353:5-
14 (Sdling tesimony). Dr. Sdling was dso able to show that the mgority of overvotes cast in Summit

County on the 2000 presidentia ballot were cast in the City of Akron precincts, Barberton precincts and

precincts near Twinsburg and in Boston Township.  Exhibit 53 (map of Overs as Percent of Bdlot in

best data that Ohio and the counties have available. 45
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Summit County). When Dr. Sdlling super-imposed where African American votersreside on thismap, see
BExhibit 63, he concluded, "Wdll, | seeastrong geographic correl ation between wherethe African American
population is concentrated and where agood ded, at least, of the overvotes, percentage overvotes were
concentrated, with some exceptions obvioudy." 376:2-5.

Further evidencing how grong this corrdation is, Dr. Sdling provides: (1) a "correlaion co-
efficient,” "agatisticad measure of the degree of relationship between two variables[here percent black and
percent overvotes]," 3382:7-8; and (2) a"scatterplot” which plots every precinct in the county on agraph
showing the racia composition of the precinct and its overvoterate. Itis:

an atempt to look at the relationship between those two variables. In generd, when there

isastrong relationship between them, one can seethat as one vaueincreases, so doesthe

other and they appear as sort of aline of dotsin one direction. Whenthey are scattered, if

youwill, dl over the place, it impliesvisudly thet thereislittle relationship between thetwo

variables.

That relationship ismeasured by the correlation co-efficient which | reported on earlier, S0
thisisavisudization of what you get when you do a correlation co-efficient caculation.

384.21 - 385:8. Generdly, the higher the corrdation coefficient, the higher the correlation between race
and overvotes. For Summit County, the corration coefficient is 0.682, see 389:11, indicating astrong

corrdation between race and overvotes.

Hamilton County showsvery smilar results. Hismap for Hamilton County, exhibit 43, indicatesthat
"[c]learly theré's aconcentration of African Americansin the City of Cincinnati and some northern suburbs
up here, aswell as somein sort of to the northeast.” 377:15-17. Another map of Hamilton County shows
therate of overvotesfor 2000 presidentia balots. Exhibit 42. Viewing thismap, itisclear that "there does

obvioudy seem to be aconcentration of ahigh percentage of overvotesin parts of Cincinnati here, aswell
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assomeother parts of the county and someout here. But thereisobvioudy alarge concentration in the city
itsdf." 378:7-11. When Dr. Saling plotted where African American votersvoted on thismap, exhibit 64, it
showed:

Wi, it appears from a geographer's point of view that there is a geographic correlaion

between the two patterns, again with some exceptions, but thisis oneway that geographers

asess the degree of correlation in two geographic patterns.

Itsmuchlike, infact, what Satigticians do when they compute correl ation values comparing

two satsof numbers. We'relooking at the samekind of thing that astatistician would do to

produce corrdation number, coefficient, we're looking at it visudly as a map. They

represent the same thing.
379 8-18. Again, Dr. Sdlling provides a scatterplot, exhibit 60, and correlation coefficient of 0.696
indicating that there is a relationship between race and overvotes.

Regarding the rdationship between race and overvaoting in Hamilton and Summit Counties, Dir.
Sdling concludes. "W, | think the maps, dong with the scattergrams and the statitics, the correlation co-
effident, al say thesamething. They say that thereisafairly strong relationship between where blackslive
and where overvotes occur.” 393:7-12.

For Montgomery County, Dr. Saling was able to map where the African American voting age
population resides. Inexhibit 47, he shows "the concentration of African Americansin the City of Dayton,
for example, on the east side in particular extending into a suburb over here as well, a couple suburbs.™
380:5-7. Inexhibit 48, he showswheretheresdud voteswere cast in Montgomery County: "Well, there's
some concentration, | think, of percent resdua again in the City of Dayton, but extending into some nearby

suburbs, and then there are other parts of the county aswell with relaively high proportions.” 380:16-19.

Superimposing where African American voting age person live on this map shows asimilar, though not as
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strong, correlation between race and resdud ballots. See Exhibit 62. Again however, one must note that
resdua ballots here include those voterswho intentionally did not cast avote for presdent. Smilarly, Dr.
Sdling provides a scatterplot for Montgomery County, Exhibit 58, and a correlation coefficient of 0.440.
385:11-14. Dr. Sdling concludesbased on dl of hisanayssfor Montgomery County thet: "therésastrong
relationship between residual votes and percent black in Montgomery County." 393:17-18.

Though Dr. Sdling’ smapsare compelling proof that black precincts have the highest rates of invdid
votes, it does not show whether the African Americans or the whites in these precincts are casting the
invadidbdlots. Thisisknown asthe ecologicd fdlacy — atributing certain quditiesor behavior toindividud
voters based on aggregate (in this case precinct and county) data Dr. Richard Engstrom, an icon and
celebrated expert inthefield of voting and racid minorities, see Exhibit 12 (curriculum vitaefor Dr. Richard
Engstrom), dso anadlyzed the datathat Dr. Salling compiled using a least two Satistica methods (bivariate
ecologica regression and ecologicd inference) that addressthe ecologicd fdlacy. See 373:13-15 (Sdling
testifying that he gave the database to Engstrom). However, Dr. Engstrom used three methods of Setitica
andysisto study the relationship between race and invaid votes within the three counties. See generdly
Final Fact Sipulation 135 (Doc. 234). He usesthree different methods to do this: homogeneous precinct
andysis, ecological regresson, and ecologica inference. All three of these methods are widdly used to
examine racid differences in voting behavior, dthough ecologica regresson and homogeneous precinct
andyssarethetwo that have been gpproved and most widdly employed by federd courtsfor useinvoting
rights cases. See Exhibit 20 (discussing the many courts that have relied upon bivariate ecologica
regresson anadysis(*ecologicd regresson”) and homogeneous precinct analysisin Section 2 cases). While
soundly based in datigticd theory, these three techniques are sophisticated versions of post-dection
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andydss. Eachlooks at precincts with a specific demographic characteristic— in this case precinctswhere
ggnificant numbers of African Americans live— and observe what took place during the eection.*®

The resultsfor dl three datistical andyses for Hamilton County are as follows:

African American Non-African American Difference
Overvote % Overvote % (AA minusnonAA)
Overvotes
El 2.48 0.43 2.05
ER 2.65 0.34 231
HP 304 0.43 2.61
African American Non-African American Difference
Undervote % Undervote % (AA minusnonAA)
Undervotes
El 1.10 0.88 0.22
ER 1.53 0.78 0.75
HP 1.66 0.81 0.85

Engstrom Report, Exhibit 11, 1910, 12

The results for Summit County are asfollows:

18 A brief review of each method may be helpful. Thefirst method, homogenous precinct or extreme case analysis, isa
confirmatory technique that looks at how votes were cast in nearly all white or all black precincts. Customarily, precincts
having more than 90 % black or white turnout are used. A determination can be made of how members of aparticular race
voted in each precinct from the election returns for the precinct. One of the most useful aspects of the homogeneous
precinct analysisisthat it isintuitively easy to understand and ascertain the results. It does not utilize any inference
generated by statistics.

The second method, ecological regression, has been approved for usein voting rights cases by the Supreme
Court. Thornburg v. Gingles, supra. By looking at all of the precincts in a county or other jurisdiction, ecological
regression can detect if there is arelationship between the number of residual votes and the racial composition of the
precinct. If thereisarelationship, this method is ableto produce an estimate of the percentage of white and black voters
whose ballots contained residual votes.

The third method, ecological inference, isamore recent technique devel oped by Professor Gary King of Harvard
University. The ecological inference technique estimates voter behavior by cal culating minimum and maximum val ues of
the percentage of blacks or whites who engaged in the behavior under study. These estimates are derived by taking
hundreds of samples from each precinct and calculating confidence intervals to more accurately estimate the voting
behavior in question.
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African American Non-African American Difference
Overvote % Overvote % (AA minusnonAA)
Overvotes
El 4.83 0.30 453
ER 2.88 0.39 2.49
HP 289 0.46 243
African American Non-African American Difference
Undervote % Undervote % (AA minusnonAA)
Undervotes
El 6.86 2.22 4.64
ER 5.08 2.29 2.79
HP 476 2.33 243
Id., 11110,12.

The results for under and over voting combined in Montgomery County are as follows:

African American Norn+African American Difference
OverandUnder %  Over and Under % (AA minusnon-AA)
Montgomery
El 5.33 2.09 3.24
ER 554 2.08 3.46
HP 535 2.18 3.17
Id., 114.

In Hamilton County, African- American voters have their ballotsreg ected at nearly seven timesthe
rate that non-African- Americans do, due to overvoting; African- Americans dso cast balots that result in
total undervotes at nearly twice therate that non- Africant Americansdo. Fina Fact Stipulations 1 36-38

(approving Engstron’ sfindings on overvotes and undervotesin Section 2 Defendant Counties).” Aduding

¥ This fractional disparity is calculated by taking the average of the rate of overvotes and undervotes, respectively,
calculated by the three methods (HP, ER, and EI) for blacks and dividing that number by the same average cal culated for
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for therate of intentional undervotes based on the testimony of Dr. Kropf, African- Americansin Hamilton
County suffer accidentd (i.e., unintentiona) undervotes at seven-and-a-half timesthe rate that non-African
American votersdo. See Kropf Report (Exhibit 1), 18- 10 and Appendix |: Racid Disparitiesby County
in Resdud Data, infra  Smilarly, in Summit County, African-Americans suffer overvotes & over nine
times the rate that non-African- Americans do; they suffer total undervotes at about two-and-a-half times
the rate that non- Africant Americans do; and they suffer unintentional undervotes a over three timesthe
ratethat non African Americansdo. In Montgomery County, Plaintiffsdo not have statistics disaggregated
by overvotes and undervotes, but African- Americans suffer residua ballots about two-and-a-half timesas
often as non-Africanr Americans do. These figures are summarized in Appendix |: Racid Disparities by
County in Resdud Data, infra®

The evidence presented by the Plantiffs overwhelmingly showsthat African Americansin Summit,
Montgomery and Hamilton Counties bear adisproportionate burden of the flaws of the punchcard and have
their bdlots discarded a much higher rates than whites in the same counties. The Defendants have
presented no reliable evidenceto refute thefindings of the Plaintiffs. Indeed, asdiscussed earlier, their own
lay witnesses corroborate what the Plaintiffs have shown. Furthermore, their expert, Dr. Lott, conducted a
study that never specificaly addressed theintra-county racid disparities, he does not addressthe complaint
of the Plaintiffsthat blacks and whites within these three defendants counties have diparate rates of resdua
balots (for Montgomery County) and overvotes (for Summit and Hamilton Counties). His Statewide

comparison acrosstypes of technology cannot address or refute this problem. Dr. Lott offered no opinion

whites. For Hamilton overvotes, the exact number is6.808. For Hamilton undervotes, it is1.737. Summit overvotes—
9.217; Summit undervotes—2.442. Montgomery residual votes—2.554.
 Dr. Lott’ sdata, approved by Stipulation 26, supportsthis finding aswell. See also 633:13-639:4 (Lott cross-examingion
regarding R-24).
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on what specificaly occurred in Summit, Hamilton or Montgomery Counties. See generdly L ott Report
(Exhibit R); see ds0904: 11-905:12 (Kropf testimony, concluding that Dr. Lott's sudy does not rebut the
findings of Dr. Sdling and Dr. Engstrom with respect to Plaintiffs Section 2 claims because he does not
separate overvotes from undervotes and does not present specific findings with respect to the three
Defendant counties). Infact, asDr. Lott testified, he does not have completeor accurate datafor Hamilton
County in hisdata 629:12-630: 4 (Lott testimony). These three county defendants therefore have no
evidence in defense to the findings of Dr. Engstrom and Dr. Sdlling.

However, Dr. Lott's andyss of black voting behavior statewide is aso fraught with errors and
omissons. Mog tdlingly, Dr. Lott is missng data from entire counties, including counties containing
sgnificant concentrations of African American voters, such asMahoning (containing Y oungstown) and even
Hamilton, acounty who isaparty to thislawsuit for its goparent Section 2 violations. See 629:12-632:11
(Lott testimony about complications with his data); 903: 18- 904: 10 (Kropf testimony about Lott's
database missing data). Therefore, Dr. Lott did not even andyze Hamilton County dection results and
cannot offer an opinion on theracid disparitiesfor that county. According to Dr. Kropf, the effect of these
omissons on hisconclusonsis:

[A]rguably if you take out some wards that are African American or have high
levelsof African American [sc], you could have asmaller chance of finding, or of drawing
aconclusion about African Americans. Thereasonwhy | say that isbecausethereredly is
suchasmall number of wardsthat have higher concentrations of African Americans. 904:2-

10.

As discussed above, Dr. Lott's choice of varigbles for his pand desgn, the choice of ward-based

geography, the selection errorsin his"Top 10% of wards," and the problem of multicallinearity in hisstudy
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undermine any conclusions he attempts to draw about the relationships between technology and racia
digparities. See pp.13, 15, 19-22, supra.

Furthermore, Dr. Lott cannot even attempit to refute the disparate impact at the top of the ballot.
By Dr. Lott' sown admission, he agreesthat African Americanscast moreresdud balotsat the presdentia
level. However, he dlamsthat his gpproach is superior by focusing his effort on trying to show that punch
cards had no negative impact on thedown ticket contests. Dr. Lott’sown data, and his specific testimony
under oath supports the conclusion that both at the top of the balot and in down-balot races African
Americansin Ohio have ahigher resdud ballot rate for punch card equipment than non- African Americans

Lott Report (Exhibit R), Table 4; 632:13-636:4 (Lott cross examination about Table 4).
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Table 4: Comparing How Non-voted Ballot Rates Vary by Type of Race and Race of Voter

Rate of Mon-voted Ballots and How Statistically Significamly Different
. these Wards are .
Wards Top 10% of Top 10% of Top 109 of
thai are Wards by Wards by Wards by Percent
All 1% | Percent White | Percent Black Hizpanic Pop,
e Wards | White Population Population
President 0225 | 03099 0285 0282 0207 |
t-statistic that this grop of wards is 4 B |
i __ dafferent from All Wards 2.61** .70+ R201** T 26T
I tr::tzs.m: that this group of wards 15 o
____ ditferent from 1009 White Wards 360 4. 43518+
t-statiseic tha th_|s groap of wards is )
__ different from topl10% White Wards L 52472
UL.S. Senate 0567 | 0634 | Dpss3 0850 05455 |
t-statistic that this group of wands is - )
different from All Wards| HEZ | Ll 15.525%+ 12509
t-statistic that this group of wards is
different from 100% White Wisds 20842 x 1.4142
t=stakastic that this group of wards is N
. d]:l'fcn:m fmm 1op 109 White Wards | . i:Ln[j"."*_“ . i) ]
C'u-ng:rrsa- B - 3 L LE23 0769 359,
t-statustic that Ehu hmlup ni wards 15 -
different from ALl Wards) 1.216 4.93]*+ 2026+ [Tl il
1-statistic that this group of wards 15
. different from 1005 White Wards) | 20253 7303
t-statistic that this groop of wards is 1 o
different from topl10% White Wards) | LB908* S
Siate Senate + 183 | 1163 | 1191 L1568 1383
r-atatistic that thas group of wards 15| * ’ B |
differem from Al Wards 3A01 1933 Tk * IESE24*
t-statistic that this group of wards is 1 o
differznt from 100% White Wards . 1.5085 1.2015
t-statistic that this group of wards is
different from top 1% White Wards 46572k 2.B639%
[State House J013 | 0872 0863 1390 0971
t-statistic that this Eroup of wards 15 T o T
o different from All Wards 1.115 5.E166%* 13550 1.5456
- itatls.tn: 1|'|a| this group of wards is - ] T
different from 100% White Wards] 1 JGROT=* RRSD
t-statistic that this group 'of wards is
different from wpl 0% White Wards 14 505=* 343534
Measuring “*VYoler Fatigue™ By i
Race: Largest change in Mon-voted
ballots between Presidential Race
tand Race with Most Non-vated |
Ballots 9.58 | 8.53 9.06 | 12.86 11.76

=*Statistically significant at least at the 5 percent level for a two-tailed t-test,

*Statistically significant at least at the 10 percent level for a two-tailed t-test.

v The top 10 percent of wards differs here since only half the districts hold elections during these
years,

Exhibit R (Lott Report), table 4. Overwhemingly clear isthe fact that blacks have ahigher resdud ballot

rates than whites for each down ballot eectora contest on the balot, with the exception of the US
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Congressond contest, whichisadatigticaly inggnificant value. See pp. 20-21, infra, and footnote 21 and
text surrounding, supra.

It is dmost beside the point that Dr. Lott's expert report is unreliable when measured by the
research standards of socid scientists,* and that his andysisisbased on Satistical proceduresthat have not
been relied upon by any federa court confronting voting rightsissues. Hisconclusionsare not supported by
hisown data. Not only are his conclusons inaccurate, but he contradicts himself. He concluded that,
“[glenerdly, heavily white wards tend to have higher nonvoted ballot rates at the top ten percent of the
digtrictswith either Hispanic or adult African- American populations.” Lott Report (Exhibit R), at 6—7. But
clearly the empirical findings in Table Four indicate that African American voters exhibit higher levels of
resdud balloting at the bottom of the balot than do white voters. See Exhibit R-24, Table 4.

Contrary to Dr. Lott's confusng and unsupported thes's, his satistical andyss and sudy offer
further proof that the African Americanshe studied acrossthethree eection cycles cast more spoiled ballots
than their white counterparts. See Exhibit R, table 4. The discrepancies between his evidence and the
conclusions he drew from that evidence were proven during trid. His conclusions are refuted by the

evidence by Dr. Sdling, Dr. Asher (ExhibitsBB, CC), and Dr. Engstrom. His conclusions are refuted by

%' Dr. Lott purports to study the differencesin rates of nonvoted ballots between African Americansand whites. Seelott
Report (Exhibit R), Tables5, 6. However, his conclusions are so weak that it may be dueto just chance. Plaintiffs expert
Dr. Kropf testified that the conventional and generally accepted cutoff for statistical significanceis.05. See 878: 225
"Researchers generally accept as reliable results for which statistical significance equals or exceeds the conventional
standards of either .05 (corresponding to afive in one-hundred probability of obtaining resultsfrom chance or random
factors) or .01 (corresponding to aonein one-hundred probability).” Garzav. County of Los Angeles, 756 F. Supp. 1293,
1336 (C.D. Cd. 1990); see also Chava Frankfort-Nachmias and David Nachmias, Research Methodsin the Sodd Saences
(1996) ("Most researchersin the social sciences set their significancelevelsat .05 or .01."); Fed. R. Evid. 702 (experts may
testify if ..."(2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the
principles and methods reliably to the case."). None of Dr. Lott's F-testsin Table Six (Exhibit R-26) comparing whitesto
African-Americans show significance at thislevel and hist tests measuring significance for Table 4 also contain levels
higher than .05, most notably his comparisons for blacks and whites voting in the US Congressional race, coincidentally,
the only contest in his analysis that suggest that blacks have alower residual vote rate. See also textinthisbrief a pp.
20-21.
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the basic audit conducted by the chairman of the Hamilton County Board of Elections. See L etters of
Timothy Burke (Exhibit 19); Joint Suppl. Stipulations, 180. Furthermore, no other scholar has reached the
same conclusionsthat Dr. Lott hasreached. Acrossthe nation, scholars have found thet African Americans
cast more resdud balots than whites. See Tr. pp. 926-934 (Kropf testimony discussing that. Lichtman;
Sincdlar and Alvarez; and Tomz and Van Houwding havedl found aracia gap between blacksand whites).
Thereissmply no other conclusonhere: African American votersare disproportionatdly disfranchised by
the use of the punchcard than white voters in Summit, Hamilton and Montgomery Counties.

5. Given thetotality of thecircumstances, Plaintiffsdemonstratethat
the use of punchcards lead to racially disparate rates of invalid
ballots.

a. Comparison between Franklin County and Defendant
Counties demonstrates that notice technology reduces
racial disparities.

The Section 2 Defendant Counties' use of punch cards alows socioeconomic disparities™ between
racia groups to result in racid diparities in the rates of nonvoted balots. The Court heard extensive
evidence showing that blacks in each of the Section 2 counties lag behind their white neighborsin every
socioeconomic indicator reported in the Census. Tr. pp. 336-341 (Dr. Sdling testimony regarding the
Socioeconomic indicators for Hamilton County); Exhibit 32 (Summary and Charts of Socioeconomic
Census Data for Hamilton County); pp. 342-344 (Dr. Sdling testimony regarding the socio economic
indicators for Montgomery County); Exhibit 33 (Summary and Charts of Socioeconomic Census Datafor

Montgomery County); 345: 113 (Court discussion regarding socioeconomic indicators for Summit

County); Exhibit 34 (Summary and Charts of Socioeconomic Census Datafor Montgomery County). This

2 Final Fact Stipulation, 33.
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testimony and these exhibits show that racid gaps exist in the proportion of families headed by sngle
parents, the proportion of children able to attend private schoals, the level of education attained,
unemployment rates, the sze of the labor force, income levels, the proportion of people living under
poverty, earnings, crowded housing conditions, access to telephones and transportation, plumbing, rentd
expenses and property values.

Thiscausa relaionship becomes gpparent by comparing Franklin County, whichisnearly identica
to the Section 2 Defendant Countiesinitsracia distribution of rdlevant socioeconomic variables, see Find
Fact Stipulaion 133 (Doc. 234), to the Section 2 Defendant Counties. See Engstrom Report (Exhibit 11),
16 (showing the demographic amilarities between the Defendant Counties and Franklin County). The
materid difference between the Section 2 Defendant Counties and Franklin County is the latter’ s use of
DRE (Direct Record Electronic) voting machinesthat prevent overvoting and severely reduce undervoting
by notifying voters when they fail to cast avote for a particular race. Find Fact Stipulations /16, 23, 43
(Doc. 234). By employing voting technologies that nearly diminate nonvoted ballots for dl racid groups,
Franklin County hasminimized theracid disparitiesin therate of nonvoted balots® On the other hand, by
employing voting technol ogiesthat readily trandatelow socioeconomicindicatorsinto reaively high ratesof
nonvoted balots, the Section 2 Defendant Counties have employed machines that interact with those
indicatorsto result in racid digparities in the rate of nonvoted balots.

Thisinteraction of inferior non-notice voting technology with socioeconomic racid disparitiesmeets

the“totality of circumstances’ test of § 2 (b) for causation as applied to the vote denial context. 42 U.S.C.

#For non-African Americans (whites), the rate becomes negligible, and for African-Americansit drops below 1%, nearly
eliminating the racial gap in accidental undervotes. Engstrom Report (Bxhibit 11), 8.
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§1973(b). The Senate Judiciary Committee’ s Committee Report makesclear that the Senate factors™ thet
are generdly probative of vote dilution need not apply straightforwardly or a dl to cases of vote denid.
[Section 2] prohibits practices which, while episodic and not involving permanent structurd barriers
result in the denid of equa accessto any phase of the electoral process for minority group
members.
If the challenged practice related to such a series of events or episodes, the proof sufficient to
edablish a violation would not necessarily involve the same factors as the courts have
utilized when dealing with permanent structural barriers. Of course, the ultimatetest would
be the White standard codified by thisamendment to Section 2: whether, in the particular Stuation,
the practice operated to deny the minority plaintiff an equal opportunity to participate and
to elect candidates of their [9c.] choice.
S.Rep. 97-417 at 30 (emphases added). The statistics recited above demonstrate unequivocally how
punch card machines in the Section 2 Defendant Counties—but not in Franklin County where the only
relevant difference isthe use of notice technology—operateto deny the minority Plaintiffsan equa chance
to havether votes counted and, therefore, an equal opportunity to participatein dections, whichinevitably
denies them an equa opportunity to dect their candidates of choice.
Even Defendants expert shows that blacks using notice technology have lower non-voted balot

rates than blacks using non-notice technology:

Q | said the non-voted bdlot rates for blacks was lower using ectronic voting than
blacks using Datavote or Votomatics or lever machines.

A Okay.

Q Andthat iswhat you data shows, isn't that correct?

#The“ Senate factors’ are the factors that the Senate discussed in its Committee Report that would typically add support
to the finding that the totality of circumstances operated to deny minorities the opportunity to participate in the political
process and to elect preferred representative. They include 1) a history of official discrimination; 2) racially polarized
voting; 3) various suspect electoral practices; 4) denied access to the candidate slating process; 5) continued bearing of
the effects of discrimination; 6) racial appeals in campaigns; 7) electoral success of minority candidates; [8] lack of
responsiveness by officials to minority needs; and [9] the tenuousness of the policy supporting the suspect practice.
S.Rep. 97-417 at 28-29.
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A That'sright. 654:25-655:6

See ds0, Exhibit R 26; footnote 21, supra (discussing satigticad ggnificance problems with Dr. Lott's
andyss).
Not every racid digparity in accessto the balot or counting of ballots necessarily is caused by an

electord practice that violates 8 2. Ortiz v. City of Philadelphia Office of City Commissioners Voter

Regidration Divison 824 F. Supp. 514, 539 (E.D.Pa. 1993) (“Not every incidenta burden ontheright to

vote violates § 2.”) af'd 28 F.3d 306 (3rd Cir. 1994).* In Wedey v. Callins, for example, the Sxth

Circuit upheld Tennessee' sfelon disenfranchisement statute. 791 F.2d 1255 (6th Cir. 1986). The court
held that “the disproportionate impact suffered by black Tennesseeans doesnot ‘result’” from the state's
disenfranchisement law, but rather from would-be black voters' intentional decisionsto commit crimesand,
therefore, disenfranchise themselves® Id. at 1262.

Nevertheess, Wed ey and the more modern disfranchisement cases are distinguishable from the

case & bar. Here, the racid disparities are not a result of any intentional conduct on the part of the

% Ortiz went on to require that the suspect electoral practice be the “ dispositive force” in causing the racial disparitiesin
casting or counting ballots. Id. at 524. This stringent but-for requirement is certainly at odds with Gingles'scommandto
find a § 2 violation whenever the electoral practice“interactswith social and historical conditionsto cause inequality in
the opportunities” to participate in the electoral process. Gingles, 478 U.S. at 47 (emphasis added). Though adispositive
force, or but-for, version of the causation requirement is far more stringent than Gingles requires, Plaintiffshave met even
thisrigorous burden. By demonstrating that notice technology overcomes all of the socioeconomic differences between
white and black voters virtually to eliminate any racial disparity in nonvoted ballots, Plaintiffs have shown that the non-
notice technology employed in the Defendant Counties is clearly the “dispositive force” that allows the racially
disparitiesin nonvoted ballot rates to deprive them of opportunities to participate in the political process.

% More recent considerations of felon disenfranchisement laws have declined to follow Wesley. E.g., Farrakhan v.
Woashington, 338 F.3d 1009 (9th Cir. 2003) (individual decision to commit acrimewas not itself abar to causal link between
the disenfranchisement statute and the racial disparity in accessto the ballot; indeed, the lower court erred in failing to
take into consideration how afelon disenfranchisement statute interacts with historical and social conditions causing a
racially disparate composition of the criminal justice system in order to result in racially disparate disenfranchisement of
felons); Johnson v. Governor of State of Florida, 353 F.3d 1287 (11th Cir. 2003) (same).
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Paintiffs, or the classthat they seek to represent. Even after accounting for intentiona undervoting—which
occursa satigtically indistinguishableratesfor white and black voters, Kropf Report (Exhibit1), 18- 10—
the racid digparities in overvoting and undervoting remain severe in Section 2 Defendant Counties. The
remaining racid disparitiesin nonvoted ballots are due to machine error, outside the control of voters.
While Defendants argue otherwise, claming that the remaining racid disparitiesare dueto Plantiffs

limited sKkill in voting or claming that voters are too stupid to be able to use the technology, this argument
comes too late in the day to be entertained serioudy. E.g., Hamilton Answer (Doc. 120) § 110;
Montgomery Answer (Doc. 121), 1 16; Hamilton Response Mot. Summ. J. (Doc. 190), 9-10. Such an
argument isandogousto ajudtification for literacy tests—if only theilliterate voterswould learnto reed, they
could regigter to vote just like any one dse. Yet it is not the Plantiff-voters duty to overcome fecialy
neutra election practices or sandardsthat, in practice, operate to make it much more difficult for minority

votersto vote. Aslong ago as United Statesv. Post, courts have recognized that el ection officialshave

“the duty to refrain from engaging in conduct which involves or resultsin any distinction based upon race,
and to refrain from gpplying any voting procedurewhichwill have the effect of denying to Negro voters
theright to cast effective votes for the candidate of their choice.” 297 F. Supp. 46, 50 (W.D. La
1969) (emphasis added). Whileintentiona choicesto cast improper ballots may bresk the causa chain,
limited kill in voting—tied, no doubt, to the socioeconomic disparities between black and white votersin
the Section 2 Defendant Counties—does not.

In sum, because punch card machinesinteract with socioeconomic differences between blacksand
whitesto result in racialy digparate rates of nonvoted ballots, while notice voting machines eiminate those

disparities, punch card machines meet the causation requirement outlined in 8 2(b) and andyzed in Gingles
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b. Unlikein claims of vote dilution, Plaintiffsdo not haveto
satisfy any of the Senate factorsthat areirrelevant to
their vote denial claims.

Throughout trid, Defendants have clamed that amechanicd proof of (some unsgpecified number of)
the Senate factors is necessary to establish a vote denid violation. Yet, a mechanicd recitation of the
Senate factors has never been a part of vote denid jurisprudence. As discussed above, the very same
Senate Judiciary Committee that enumerated the Senate factorsinitsreport on the 1982 amendments also
recognized that a vote denid “violation would not necessarily involve the same factors as the courts have
utilized when dedling with permanent structurd barriers.” S.Rep. 97-417 a 30. Moreimportantly, no court
has ever found any particular Senate factor (or group thereof) necessary to the digposition of avote denia
dam.?® In fact, some courts that did consder the Senate factors explicitly disclaimed that those factors
formed part of their holding. E.g., Roberts, 679 F. Supp. at 1530. Some courts considered the Senate
factors and found them decidedly irrdevant. E.g., PUSH, 674 F. Supp. at 1264- 1268 (polarized voting,
suspect practices, candidate dating, and racia appeds are dl irrdlevant to vote denid; but a history of
officid discrimination, current discriminatory effects, lack of dectord success, representetive
unresponsiveness, and tenuous policies buttressadenid clam). Instead of mechanically marching through
the nine Senate factors in check-ligt fashion, the courts gpply a practica, context-sengtive, fact-intensve
inquiry when congdering which, if any, of the Senate factorshelp illuminate thetotdity of circumstancesthat

alow the chdlenged dectora practice to cause discriminatory results.

" Irby, Black, and Shelley, supra, did not discuss the Senate factors at all. Siegelman mentioned the factors, but
investigated only the current extent of discriminatory effects, finding only that factor to be relevant. 695 F. Supp. at 528.
Farrakhan mentioned the factors, but instead of applying any of the enumerated factors, it analyzed only the extent of
racial discrimination in the criminal justice system, since only that was relevant. 338 F.3d at 1020. Johnson found the
plaintiff’s evidence of ahistory of official discrimination, the use of suspect electoral practices, and the current effects of
discrimination relevant and supportive, but made no factor dispositive. 353 F.3d at 1306.
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Here, the continued effects of past discrimination and the tenuousness of the policy supporting the
suspect practice are the only factors that are arguably rdevant to the Plaintiffs denid clam. Nether a
higtory free of officid discrimination, racidly polarized voting, other suspect eectord practices, racid
gopeds in campaigns, the dectoral success of minority candidates, nor responsdveness by officids to
minority concerns will help ensure that African American voters, induding Plantiffs, will cagt balots on
punch card machinesin Section 2 Defendant Countiesthat will beincluded inthevotetdlies. Since none of
those factors are probative of the likeihood that punch card balots will be counted, none are relevant to
Paintiffs § 2 vote denid dam.

C. Defendants purported legal defenses have no basisin vote denial

jurisprudence.
1. Neither good faith nor inadvertent error isa defenseto a vote
denial claim.

Defendants dso err by cdlaiming a defense of good faith or by demanding a showing of intentiona
discrimination. Hamilton Answer to Second Am. Compl. (Doc.120) 111109, 111; Montgomery Answer
(Doc. 121) 113; State Answer (Doc. 123) 127; Summit Answer (Doc. 124) Third Defense. No court has
ever dlowed good faith to be a defense to a vote denid clam, or required a showing of intentiond
discrimination on the part of the defendants in order to establish thet claim. See cases cited suprapp. 38-
39. Severd courts have specificdly held that good faith isnot adefenseto a8 2 clam. E.g., Brown, 279

F. Supp. at 63; Post, 297 F. Supp. at 51; Toney, 488 F.2d at 312; Welchv. McKenzie, 765 F.2d 1311,

1314 (5th Cir. 1985). Similarly, intentiond discrimination had only a brief lifespan in § 2 jurigorudence.

The primary purpose of the 1982 amendments to § 2 was to replace the intent test of City of Mobilev.
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Bolden, 446 U.S. 55 (1980), with the prior results test of White v. Regester, 412 U.S. 755 (1973).

Accord Thornburg v. Gingles, 478 U.S. 30, 35 (1986). Today, it could not be clearer that intentional

discrimination is not an element of a § 2 vote denid dam.
2. Election success or failureisirrelevant to a denial claim.

Findly, Defendantserr by daiming Plantiffsmust show that “ African American votersin Ohio have
not been able to eect their chosen candidate.” Defs” Mot. Summ. J. (Doc. 173), 10. While this factor
may be useful to adilution dam, it isirrdevant to adenid dam. Brown, 279 F. Supp. at 63 (finding a
violation of § 2 dthough the“result of the éection would not have been different hed thefina tabulation not
included [illegdly cadt] absentee bdlots’ of white voters); Toney, 488 F.2d at 315 (setting asde theresults
of the contested dection because the § 2 violation could “possibly” have affected the outcome, without
deciding whether the effect on the e ection was an eement of the violationitsdf); Goodloe, 610 F. Supp. at
242 (finding a § 2 violation when wrongfully invaideated ballotsmay have, but not necessarily would have,
changed the results of the dection). If plaintiffs here were contesting an eection, thiswould be ardevant
inquiry, but plaintiffsheredo not. Election successmay help provethat aminority voter’ sbalot isnot being
vaued with the same weight that a white voter's balot receives. But because the inability to have one's
votecount at dl “inevitably impairs’ thevoter’ sright to participatein dectionsand, thereby, eect candidates
of choice, Chisom, 501 U.S. a 397, election successis completely irrdlevant to a vote denid claim.

D. Conclusion

Pantiffs have proven that Defendants have engaged in a state practice that, interacting with socid

and historical crcumstances, resultsin Sgnificant racid disparitiesin the ability of African- American voters

to havethar votes counted in the Section 2 Defendant Counties. Plaintiffs need not demonstrate continued
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electord defeet, any of the Gingles factors, nor even any of the Senate factors (dthough continued
discriminatory effects in socioeconomic achievement and the tenuousness of the policy supporting punch
cardsdo buttressFlantiffs clams). Findly, Defendants can find no safe harbor in defenses of good faith or

inadvertent error—neither has any place in § 2 vote denid jurisprudence.

Respectfully submitted,

/M eredith Bell /s/Paul Moke

Meredith Bell (0072917) Paul M oke (0014099)

ACLU Voting Rights Project Professor of Social and Politica
2725 Harris Tower Science; Wilmington College
233 Peachtree Street, NE 1252 Pyle Center

Atlanta, GA 30303 Wilmington, OH 45177
Telephone (404) 523-2721 Telephone (937) 382-6661
Telecopier (404) 653-0331 Telecopier (937) 382-7077
MBél@aclu.org Paul_Moke@Wilmington.edu
Attorneys for the Plaintiffs

OF COUNSEL

RICHARD SAPHIRE (0017813)
Professor of Law

Univergty of Dayton

300 College Park

Dayton, Ohio 45469-2772
Telephone 937-229-2820
Telecopier 937-229-2469
saphire@udayton.edu

DANIEL TOKAJI

Assstant Professor of Law
The Ohio State University
Moritz College of Law

55 W. 12th Ave.
Columbus, Ohio 43210
Telephone 614-292-6566
Telecopier 614-688-8422
Dtokaji @aol.com

ScoTT T. GREENwOOD (0042558) LAUGHLIN M cDONALD

Generd Counsd, American Civil Director, ACLU Voting Rights Project
Liberties Union of Ohio Foundation, Inc. 2725 Harris Tower

1 Liberty House, P.O. Box 54400 233 Peachtree St., NE

Cincinnati, Ohio 45202 Atlanta, GA 30303

Telephone 513-943-4200 Telephone 404-523-2721

Telecopier 513-943-4300 Telecopier 404-653-0331

64



Case 5:02-cv-02028-DDD  Document 270-1  Filed 11/15/2004 Page 71 of 72

scottgreenwood@earthlink.net LMcDona d@aclu.org

65



Case 5:02-cv-02028-DDD  Document 270-1  Filed 11/15/2004 Page 72 of 72

Certificate of Service

Thisisto certify that a copy of the foregoing was served upon al counsd of record via

electronic filing on this 15th day of November, 2004.

66

Respectfully submitted,

/9 Meredith Bell

Meredith Bl (0072917)
Attorney at Law

American Civil Liberties Union
2725 Harris Tower

233 Peachtree Street NE
Atlanta, Georgia 30303

(404) 523-2721

Counsd for Plaintiffs



