UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
Plaintiff,
AFFIRMATION
-against-
Civil Action No.
NEW YORK STATE BOARD OF ELECTIONS; PETER S. 06-CV-0263 (GLS)

KOSINSKI and STANLEY L. ZALEN, Co-Executive
Directors of the New York State Board of Elections, in their
official capacities; and, STATE OF NEW YORK,

Defendants.

JAMES T. POTTER, being a duly licensed and practicing attorney of the State of New
York and of the United States District Court for the Northern District of New York, affirms
under penalty of perjury as follows:

1. I am the attorney for Avante International Technology, Inc. ("Avante"). This
affidavit is made in support of the motion to intervene as amicus curiae in this action, to request
from this Court a minor modification of the timetable for Defendants” compliance with HAVA
to prevent Defendants from perpetrating a manifest injustice.

2. I am informed by Michael Mackey, attorney for Liberty Election Systems, LLC,
(“Liberty™), that his client also joins in this motion to intervene as amicus. Upon information
and belief, Mr. Mackey will be filing a notice of appearance in this case on Monday.

3. Avante is a manufacturer of electronic voting machines. Its machines are
currently being used in all five boroughs of New York City and in numerous other counties

including Albany, Suffolk, Nassau, Westchester, Rockland, Putnam, Orange, Dutchess, and




Sullivan.

4. Avante and four other manufacturers submitted responses to the Request for
Proposals published by the New York State Board of Elections (“NYSBE”) for Ballot Marking
Devices (“BMD?”) for use in connection with the Lot 2 program. Pursuant to this Court’s order,
these BMDs are to be available for use by disabled voters in the State of New York in time for
the Federal and State primaries in the fall of 2008.

3. Avante proposed three machines that could be used. The first machine, the EVC
308 SPR BMD, utilizes a 15 inch screen and prints a full face ballot. The second machine, the
EVC 308 FF 42, utilizes a 42 inch screen and prints a ballot record. The third machine, the
EVC 308-FF-BMD, utilizes a 42 inch screen and prints a full faced ballot.

6. Machines were also proposed by Liberty, Premier Elections Solutions, Inc
(“Premier™), Election Systems and Software, Inc (“ES&S”) and Sequoia Voting Systems
(“Sequoia”).

7. On January 24, 2008, the NYSBE met to approve these machines so that the
County Boards of Elections could rank their preferences. The NYSBE approved the Sequoia
System unconditionally, approved the Premier and ES&S Systems conditionally, and denied
approval to the Avante and Liberty machines.

8. On January 29, 2008, the Executive Directors of the NYSBE sent a letter to the
County Boards of Elections informing them that the Premier and ES&S machines were no
longer on the approved list. This left only the Sequoia machine remaining. As a result, County

Boards only had one vendor to choose.

9. Thereafter, separate Article 78 proceedings were commenced by Avante,

Liberty, Premier and ES&S in the Supreme Court, Albany County.




10.  The timing of the NYSBE’s actions was particularly problematic. The NYSBE
had submitted a proposed schedule to this Court to ensure that it would comply with HAVA by
having ballot marking devices for use by disabled New York voters in time for the State and
Federal primaries in the fall of 2008 (Docket # 179, Schedule C). The schedule itself contained
53 separate steps, each with implementation dates. The Court ordered defendants to comply
with this schedule in its order of January 16, 2008 (Docket # 188).

11. Line entry #38 on the schedule that defendants proposed specifies that County
Boards of Elections must provide their machine ordering information to the New York State
Office of General Services (“OGS”) by February 8, 2008. By waiting so long to approve and
disapprove machines, the NYSBE effectively left no time for the vendors to have their day in
court to challenge NYSBE’s arbitrary and capricious denial of approval to all but one vendor.
Worse yet, NYSBE then disregarded the language and spirit of orders issued by the State
Supreme Court to add these vendors to the list from which counties could select.

12. A brief review of this litigation will assist the Court in appreciating how the
NYSBE is using the February 8 date provided in this Court’s order to perpetrate such an
injustice.

13. Liberty commenced its Article 78 proceeding on January 28, 2008 by order to
show cause. Justice Kimberly O’Connor heard the Liberty case on January 31. The Court
rendered a decision in the Liberty case on February 4, 2008, finding that the NYSBE had
arbitrarily and capriciously kept Liberty off the approved list. The Court ordered that the
NYSBE approve Liberty’s voting machine on or before February 8, 2008. A copy of this
decision and order is annexed as Exhibit “A.”

14.  Premier commenced its Article 78 proceeding by order to show cause on




February 1, 2008. Justice O’Connor heard the Premier case on February 6. On February 7,
Justice O’Connor handed down a decision and order determining the NYSBE’s disapproval of
the Premier machine was arbitrary and capricious. A copy of this decision and order is
annexed as Exhibit “B.”

15. ES&S commenced its Article 78 proceeding by order to show on February 5,
2008. Upon information and belief, Justice O’Connor signed a Temporary Restraining Order
directing that ES&S’s machine be added to the list.

16.  Avante also commenced its Article 78 proceeding by order to show cause on
February 5, 2008. Avante had previously filed an administrative appeal with OGS on January
25,2008. OGS denied this appeal on January 29, claiming that it was the decision of the
NYSBE, not OGS that was at issue.

17. On February 5, 2008, Justice O’Connor issued a Temporary Restraining Order
directing that one of Avante’s three machines must be added to the list. The Court then set the
return date of the Article 78 proceeding for Monday, February 11, at 1:30 p.m. so that all three
machines could be considered A copy of this order is annexed as Exhibit “C.” I personally
served this order on both counsel for the Article 78 Respondents at the NYSBE that afternoon.

18. In response to the Justice O’Connor’s order, the NYSBE sent an e-mail to the
County Boards of Elections on the evening of February 6. A copy of an e-mail from counsel
advising of this notification is annexed as Exhibit “D.”

19. On the afternoon of February 8, 2008, the day when County Boards were to
make their ranking designations, I learned that the NYSBE had sent a letter to the County
Boards via e-mail that completely undermined Justice O’Connor’s order adding Avante’s

machine to the list. The letter stated that the Liberty, ES&S and Premier systems were added to




the list, but made no mention of the Avante system. A copy of this letter is annexed as Exhibit
“p >

20. As a result of the NYSBE’s actions, County Boards of Elections, which were
notified that they had to make their selections by February 8, 2008, could not reasonably have
believed that Avante was an option they could have chosen. The net effect of this outrageous
conduct is that, absent some relief from the strict February 8 date, Avante will effectively be
shut out of New York. Counties selecting machines under the Lot 2 program for disabled
voters are likely to select the same manufacturer’s machines for use by the general voting
public under the Lot 1 program so that poll workers and maintenance personnel will only have
to learn one type of machine. The further effect is that County Boards of Election will be
deprived of the opportunity to use the Avante technology that they have grown accustomed to
through their use of the Avante machines for the past two years.

21. The other vendors, other than Sequoia, may have experienced similar problems.
The court orders in the Article 78 proceedings came so late that, undoubtedly, many counties
have mistakenly believed that their options are severely limited, and perhaps are limited to

selecting the Sequoia machine alone.

22. Liberty has filed a motion for contempt against the NYSBE that is returnable on
Monday February 11, 2008. Upon information and belief, Liberty is also maintaining that the
NYSBE’s actions have caused significant prejudice and harm. A copy of Liberty’s order to
show cause for contempt is annexed as Exhibit “F.

23.  NYSBE has argued repeatedly in State Court that it is bound by this Court's
interim order of January 16, 2008, which directed at numbered paragraph "2" that the NYSBE

shall implement in full the time table that it provided to the Court in Exhibit "C" to its filing of




January 4, 2008 (Docket #179). Specifically, they argued that it was bound by the date set
forth in line 38 of Exhibit "C", which appears to require counties to return their ordering
information to the Office of General Services by February 8, 2008. Despite the manifest
injustices that are occurring, the NYSBE has made no effort to apply to this Court for relief
from this Court’s order. In fact, they have argued that the Supreme Court cannot change the
date for County action, because of the order of this Court. For this reason, Avante and Liberty
are seeking to intervene as amici.

24. It is submitted that a change of this date will have absolutely no effect upon
New York's compliance with the Court's direction to have Lot 2 machines available for the
disabled for the September 2008 primary.

25. Step number 38 (Docket #179, Ex. C), requiring counties to designate their
selections from the NYSBE approved list by February 8, 2008, is largely an inconsequential
date. As Step 11 shows, testing of the machines is not scheduled to be completed by New York
until February 28, 2008. As Step 28 shows, ordering, delivery and acceptance testing does not
have to be completed until July 31, 2008. If the Court were to extend the time for counties to
designate their selections, those selections could still be made before the NYSBE completes its
testing of the machines. Thus, extending the date for county preference designation will not
negatively impact in any material way the timetable for acquisition of the machines.

26. Avante is respectfully requesting that the date for county Boards of Election to
make their rankings from the list prepared by the NYSBE be extended until at least February
28, 2008. It is believed that this would give Judge O'Connor sufficient time to determine the
merits of Avante's petition in State Supreme Court. Avante's three machines could then be

included on the list, and counties would have the opportunity to make their selection of




Avante's qualified machines. Absent this relief, Avante will effectively be shut out of the
process for two of its well-qualified voting machines, even if it is determined shortly after
February 8, 2008, that the NYSBE acted arbitrarily and capriciously in keeping Avante's

machines off the list.
27.  Additionally, it is respectfully requested that the Court review with defendants

the full schedule for compliance, to ensure that the schedule will not work further injustices to

third parties.

)
JAM% T. POTTER (Bar Roll No. 102383)
Hinman Straub, PC
Attorneys for Avante International Technology,
Inc
90 State Street
Albany, NY 12207
(518) 436-0751
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STATE OF NEW YORK :
SUPREME COURT COUNTY OF ALBANY

In the Matter of the Application of
LIBERTY ELECTION SYSTEMS, LLC,

Petitioner, ‘
DECISION AND JUDGMENT
For a Judgment Pursuant to Article 78

of the Civil Practice Law and Rules,
Index No. 789-08

-against- . RIL# 01-08-092009

NEW YORK STATE BOARD OF ELECTIONS, and

DOUGLAS A. KELLNER, EVELYN I. AQUILA.

NEILL W. KELLEHER and HELENA MOSES DONOHUE,

SAID COMMISSIONERS TOGETHER CONSTITUTING

THE NEW YORK STATE BOARD OF ELECTIONS, and

THE NEW YORK STATE OFFICE OF GENERAL SERVICES,
Respondents.

(Supreme Court, Albany County, Special Term)
APPEARANCES

F EENEY CENTI AND MACKEY

Attorneys for Petitioner

(L. Michae] Mackey and John L. Cordo, Esgs. of Counsel)
116 Great Oaks Bivd. -~

Albany, New York 12203

PAUL M. COLLINS, ESQ.

Deputy Special Counsel

Attomney for Respondents Kellner and Aquila
New. York State Board of Elections

40 Steuben Street

Albany, New York 12207

ALLISON M. CARR. ESQ

Specxa.l Counsel

Attorney for Respondents Kelleher and Donohue
New York State Board of Elections

40 Steuben Street

Albany, New York 12207



HON. ANDREW M. CUOMO

Attormey General of the State of New York
Attorney for Respondent Office of General Services
(Bruce I. Boivin, Esq., of counsel)

The Capitol

Albany, New York 12224-0341

O’Connor, J.:

Petitioner commenced the instant article 78 proceeding ;secking review of a determination
of the New York State Board of Elections, which by a vote of two to one in favor of approval, failed
to approve the ballot marking device voting system which petitioner seeks to sell to the various
cpgnties within the State of Nc_:w York. Respondent New York State Office of General Services has
mo&cd to dismiss the proéeeding as to it on the ground that it has already perforred all of the acts
sought in the petition and that therefore the application is moot as to it.

While the apparent anomaly of denial of approval based upon a najority vote in favor of
approval has been characterized as unique by some of the litigants, it is not without precedent.
Indeed, a unanimous affimmative vote by less than the required number of members has been held
insufficient to constitute an cﬁ'cétive action (see e.g. Matter of. Squicciarini v Planning Bd. of Town
of Chester, 38 NY2d 958 [1976]). Election Law § 7—2»_01 fequires the Board of Elections to

' 'de‘termine whether 2 voting machine complies with the requi.rerr.1ents of Election Law § 7-202 and
can be safely and properly used by voters and local boards of election, Pursuant to Election Law §§
3-100 (4) and 7-201(1), approval of a voting machine must be made by affirmative vote of at least
ﬁﬁgg of the four Commissioners. Even though at the time of the vote the Board had a quorum of

three Commissioners, the affirnative vote of two of the threc present Commissioners was

insufficient to constitute an action by the Board approving petitioner’s machine for use in New York.



» Such lack of action is indistinguishable from the failure to act caused by the tie vote in Marrer
of Tall Trees Constr. Corp. v Zoning Bd. of Appeals of Town of Huntington, (97 NY2d 86, 91-93
[2001]). In such proceeding, the Court made it clear that such inaction could not preclude or
interfere with judicial review. Thus, even where there are no factual findings or a statement of
reasons for denial, the Court may consider the entire record, including transcripts of thc meetings
at which votes were takep as well as affidavits submitted in the article 78 proceeding (id. at 93).
In the instant proceeding, the approval was effectively denied by the negative vote of Commissioner
Kellner. The transcripts of the meetings contain specific statements of the grounds for his negative
vote. Under the circumstances, the Court finds that such statements will be considered as the
reasoning for denial of approval. Moreover, review of the.de_telmination shall be limited to those
grounds raised by Commissioner Kellner at the time of the denial (see Matter of Scherbyn v
Wayne-Finger Lakes Bd. of Coop. Educ. Servs ., 77 NY2d 753, 758 [1991}; Matter of Police
Benevolent Assn of N. Y. State Troopers v Vacco , 253 AD2d 920, 921 [3d Dept 1998]).

o The primary ground for denial of approval :;sserted by Commissioner Kellner was that the
petitioner’s béll’ot marking devicé’ did not produce or create a baljot in compliance with the
rgquircments’ of the Election Law. In general, an interpretation of a statute by an administrative
ageﬁcy charged with its administration is cntitled to great deference. However, “[w}here ‘the
question i.s one of pure legal interpretation of statutory terms, deference to the [agency] is not
required’ (Matter of Toys “R"” Us v Silva, 89 NY2d 411, 419).” (Matter of Raritan Dev. Corp. v
Silva, 91 NY2d 98, 102 [19971; see also Kurcsics v Mercha’nts Mut. Ins. Co.,49NY2d 451 [1980]).
Morcover, in the instant proceeding, two of the three Commissiéners present construed the Election

Law differently. Assuch. Commissioner Kellner’s interpretation of the statute is not entitled to any



deference. Itis also noted that the record contains responses to inquiries from vendors as to whether
the ballot marking device was required to produce a “paper ballot” or whether the machine interface
could be considered as the “ballot.” The response was consistently that the “ballot™ must comply
with the Election Law with no further detail given. Petitioner has paid at least $170,000 to
respondents for testing to ensure that its machine complies with the statute. Clearly no testing is
required to determine whether petitioner’s machine’s “bal]ot"—’ complies with the Election Law.

Pe.ti,tionef’s machine .is a .modiﬂcd Qoting ma..chi-r‘xc:~ réthcr. than a dedicated paper ballot
markmg device. The machine itself has a large “ballot” displayed with provision for the voter to
choose candldates and vote on proposals The machine then pnnts a paper receipt indicating the
chcﬁces that were made. The paper rece1pt does ﬁot mclude mter alia, the names of all the
candidates and their partlcs nor does it include the text of any proposals. It clearly does pot
consﬁtute a paper ballot thhm the meaning of Election Law § 7-106.

However, a “ballot marking device” is not defined in the Election Law. The only time the
phrase 1S used in a New York statute is in the Election Reform and Modernization Act of 2005, (L.
2005, c. 181, § 11). Such statute provides: |

“Up to and untll the replacement of existing voting fnachines by Qoting machines or voting

systems which meet the requirements of section 7-202 of the election law, each county shall

provide at least one location with one or more ballot marking devices which are equipped
for individuals with disabilities and provide individuals with disabilities with the same
opportunity for access and participation as other voters and which are authorized by the state
board of elections pursuant to subdivision 4 of section 7-201 of the election law.”
Clearly, a voting machine or voting system which meets the requirements of Election Law § 7-202
will constitute an appfopdatg “B’@Ilot marking device.” M()réover, nothing in the Election Reform

and Modernization Act of 2005 can be construed as requiﬁn'g" a “paper ballot marking device.”



Certainly, if the Legislature had intended such a requirement. it could have included it in the statute.

Election Law § 1-104 is entitled “Definitions.” Subdivision 8 thercof provides: “The term
‘official ballot’ refers to the paper ballot on which the voter casts his vote, or the face of a voting
machine as prepared for the voter to cast his vote at any election held in accordance with the

provisions of this chapter.” Subdivision 18 thereof provides:

“The word “ballot” when referring to voting machines or systems means that portion of the
cardboard or paper or other material or electronic display within the ballot frame containing
the pame of the candidate and the emblem of the party organization by which he was
nominated, of the form of submission of a proposed constitutional amendment, proposition
referendum or question as provided in this chapter, with the word “yes” for voting for any
question or the word “no” for voting against any question except that where the question or
proposition is submitted only to the voters of a territory wholly within a county or city, such
form shall be determined by the county board of elections. Such statement and the title shall
be printed and/or displayed in the largest type or display which it is practicable to use in the
- space provided.” : '

Election Law § 7-104 contains numerous requirements for the form of a ballot in a voting machine.
An entirely separate section, Election Law § 7-106, provides the requirements for a paper ballot. It
appears uncontroverted that the instant procecding involves a challenge to a determination made
pursuant to Election Law § 7-201, which is entitled “Voting machines and systems; examination of.”
The Commissioners were voting on whether the ballot marking devices met the requirements of
Election Law § 7-202, entitled “Voting machine or system; requirements of.”* Election Law § 7-202
(1) () requires that a voting machine or system shall:
“retain all paper ballots cast or produce and retain a voter verified permanent paper record
which shall be presented to the vater from behind a window or other device before the ballot
1s cast, in 2 manner intended and designed to protect the privacy of the voter; such ballots or
‘'record shall allow a manual audit and shall be preserved in accordance with the provisions
~ of section 3-222 of this chapter.”

The Court therefore finds that this proceeding involves the approval of a voting machine or

system, and not approval of a paper ballot. The statute expressly and clearly contemplates that the



“ballot” be printed or displayed on the machine or system, not that it be a “paper ballot.” Morcover,
the statute specifically authorizes a machine which produces a permaunent paper record of the vote
rather than a “paper oallot.” Commissioner Kellner has argued that the phrase “ballot marking
device” coptemplates marking a paper ballot. However, nothing in the phrase or anywhere else in
the statute indicates an intent to exclude the virtual marking of a machine ballot. It is thereforc
determined that the Electron Law does not require a ballot markmg device to produce a paper ballot
as such is dcﬁned in the E]cctlon Law Accordmgly, Commlssxoncr Kellner's primary ground for
votlrrg against approval is based upon an erroneous construction of the applicable statutes and
therefore rhat portion of the determination is contrary to law.

Commissioner Kéllner’s other ground for disapproval was that the petitioner’s machine did
rlot adequately prow de fora dr qabled person sindependent vcnﬁcatron ofthe vote before it was cast.
Pehtloner initially supphed a machmc with a digital pen reader whlch required a voter to unplug
headphones from the main voting machine and plug them into the digital penreader. The voter was
then required to scan a specific area of the paper receipt with the pen reader by passing the pen over
designated lines. Itis clear that this form of verification was intended to be utilized by persons with
lirhitod or no eyesight. Thé record indicates‘ that this proveo difﬁcult to perform even for people
without any dxsabxhty However, on January 22, 2008 petmoner prov1ded an altemate independent
venﬁcatxon devxcc Wthh would automatlcally scan the paper receipt. Commissioner Kellner did
not consider such device in his review of petmoner s machine.

The bid requirements provided for an open recruitment with no fixed time for submission
of bios. They ‘did requireﬁ that ‘a‘. oidder submit a gample voting machine or system to the Board of

O

Elections before 11:00 am. of the tenth business day after its bid was submitted. Petitioner’s bid was



submitted on January 7, 2008. The date for final submission of the equipment, as verified by email

from the Office of General Services, was January 22, 2008. While petitioner has submitted a receipt

for delivery of the new i.ndeperide_nt verification device on January 22, 2008, the receipt does not
indicate the time of delivery. Respondenté have submitted an affidavit indicating that the device was

received at approximatelyv 3:30 pm., 4 ' hours after the 11:00 am. deadline. Petitioner has not
offered any proof to the contrary. |

As noted above, respondérits aré limited to the grounds they raised in support of their

determination. Cormhiésioncr Kelllnerb stated that the deadline for submission of petitioner’s device

was JanuaryA 10, 2008 and that it was not fair to delay the detenninaﬁon by a late submission. The

record establishgs that Commissioner Kellner was in error with respect to the deadline. Clearly the

fac;ors to be considered ip ex;psing a delay of a few hours ére significantly different from those

applicable to a delay of almos_t two weeks. Moreover, ;he record reflects that the Commissioners

voted to approve two voting machin¢s subject to subse_quent modification to meet certain

fééuirements. Allowing two (')f; the biddets to modify their machines after the fina] submission date,

while refusing to consider petitionet’s modification which was already submitted, appears

substantially similar to allowing a devidtion from 2 bid specification. Such deviations are only
ailowed when they do not place any of the bidders at a comﬁetitive disadvantage (see Matter of
Cataract Disposal v Town Bd. of Town of Newfane, 53 NY2d 266, 272 [1981); Marter of
Hungerford & Terry, Inc. v Suffolk Céunfy Wc_rter'A uth., 12 AI:)3;1 675 [2d Dept 2004]; Eldor Contr.

Corp. v Suffolk County Water Auth., 270 AD2d 262 [2d Dept 2000]). The Court finds that allowing
two of the bidders to make subsequent modifications while refusing to consider petitioner’s

modification submitted only a few hours late placed petitioner at a competitive disadvantage.
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It further appears that the other two Commissioners did consider the petitionet’s new
independent verification device and found it sufficient to meet the statutory specifications. There
was no vote to.reject petitioner’s submission and no determination by three Commissioners to that
effect. It is therefore determined that Commissioner Kellner’s determination that petitioner’s
machine did not have a compliant independent verification device based upon a refusal to consider
the modiﬁcation, which refusal was based upon an error of fact and improper disparate treatment of
bldders’ was a.rbltrary and capncmus | |

Accordingly the Court ﬁnds that the determination to deny approval to petitioner’s machine
was arbltrary and capricious apd contrary to ]a.w, requiring that it be vacated and set aside. The
matter shall be remitted to the Board of Eiecti ons with a direction that they issﬁe an initial approval
of petitioner’s voting machine on or before F cbruary 8, 2008 (see CPLR § 7506; Matter of
McCambridge v McGuire, 62 NY2d 563";, 568-569 [1984]; Matter of Hauser v Town of Webb, 34
AD3d 1353, 1354 [4th'Dept- ‘2006]). Uﬁd.er the circumstances herein, in which the State of New
York is _updcr‘ a very_gtxiét timetable imposed by the United States District Court and the initial
approval is still subject to further testing to ensure that the voting machines and systems actually
perform properly, the Board of E]cctiqns respondents shall be prelimainarily enjoined immediately
‘to treat petitioner’s voting ma_cl_line asifithas received their approyal pending their formal approval,
including being examined and ‘inéluded in the vendor sele;ction process and distributing the
mformatlon with reséect to petmoncr s machmes to aH County Boards of Election.

It further appears that all of the relief requestcd with respect to the Office of General Services
is moot, as such agency has already submitted petitioner’s bid documents to the Office of the State

Comptroller. As such, the motion to dismiss shall be granted.



Accordingly it is,

ORDERED, that the petition is hereby granted to the extent that the determination to
disapprove the petitioner’s voting machiﬁe js vacated and annulled, and it is further

ORDERED, that the Board of Elections is directed 1o approve petitioner’s voting machine
on or before February 8, 2008, and it is fﬁnher

ORDERED, that pending such approval, the Board of Elections is directed immediately to
examine petmoncr s machines. to mclude them in the vendor se]ectxon process and to distribute the
information with res.pcct tc; pctxtxoner s‘machmes to all County Boards of Election, and it is further

ORDERED, that the motion to dismiss by respondent Office of General Setvices is hereby
granted. |

This shall constitute both the decision and judgment of the Court. All papers,

ihclﬂuding this decision and judgment, are bei,ng returned to the; attomeys for petitioner. The signing
of this decision and judgment shall not constitute entry or ﬁlii:ig under CPLR 2220. Counsel is not
relieved from the applicable provisions of that section relating to filing, entry and notice of entry.

SO ADJUDGED.

ENTER.
il k00

Hon. K1 berly O’ Connor
Acting Justice of the Supreme Court

Papers Con51dered

1. Order to Show Cause datéd January 28, 2008; Petition verified January 28, 2008;
. Notice of Motion dated January 31, 2008;
3. Affidavit of Michele M. Rcalc Esq. sworn to January 30, 2008 with Exhibits A and
B annexcd;



Answer of respondents Commissioners Kelleher and Donohue verified January 31.
2008;

Affirmation of Allison M. Carr, Esq. dated January 31, 2008;

Answer of respondents Commissioners Kellner and Aqulla verified January 51,2008
with Exhibit A annexed,;

Affidavit of Douglas A. Kcllner swom to January 31, 2008 with Exhibits A-C
annexed; A

Affidavit of Robert E. Watren sworn to February 1, 2008.
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EXHIBIT B



STATE OF NEW YORK
SUPREME COURT COUNTY OF ALBANY

In the Marter of the Application of
PREMIER ELECTION SOLUTIONS, INC.,

Petitioner,

: DECISION AND JUDGMENT
For a Judgment Pursuant to Article 78
of the Civil Practice Law and Rules,

‘ Index No. 923-08
-against- RJ1 # 01-08-092052

NEW YORK STATE BOARD OF ELECTIONS, and
DOUGLAS A. KELLNER, EVELYN J. AQUILA.

NEIL W. KELLEHER end HELENA MOSES DONOHUE,
SAID COMMISSIONERS TOGETHER CONSTITUTING
THE NEW YORK STATE BOARD OF ELECTIONS,

Respondents.

(Supreme Court, A]baz;y County, Spccial Term)
APPEARANCES:

v THOMAS MARCELLE, ESQ.
Attorney for Petitioner
2 E-Comm Square, 3" Floor
Albany, New York 12207

PAUL M. COLLINS, ESQ.

Deputy Special Counsel

Attorney for Respondents Kellner and Aquila
New York State Board of Elections

40 Stcuben Street

Albany, Ncw York 12207

ALLISON M. CARR, ESQ.

Special Counsel

Attomey for Respondents Kelleher and Donohue
New York State Board of Elections

40 Steuben Street

Albany, New York 12207
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O’Connor, J.:

Petitioner commenced the instant article 78 proceeding secking teview of a determination
of the New York State Board of Elections, which denicd approval of the ballot marking device
voting system which pietitioner seeks 10 sell to the various counties within the Statc of New York.
Respondents Donohué and Kelleher have moved to dismiss the petition on the ground that it fails
10 state a cause of action. For the reasons that follow, the Court finds that the petition docs state a
cause of action. The hotion to dismiss is therefore denied. The parties have stipulated that the
Court treat the motion to dismiss as respondents’ answer consisting of a general denial of the
allegations of the petjtion. The issucs are therefore ripe for adjudication.

A.t the meeting of the Board of Elections held on January 24, 2008 one Commissioner
imposed an ambiguous condition on approval of the petitioner’s voting system. Commissioner
Donohue stated that thé petitioner’s systen was “in the process of being delivered with the full face
quality. I put that up for a vote.” No condition was expressly imposed in the vote. Commissioner
Kellner stated that he ;did not have any problem with the proposed modification, but that it was
unnecessary. He therg voted “aye.” Commissioner Kelleher voted “aye” without discussion or
condition imposed. Tiflereaﬂcr Commissioner Donohue voted “aye with the improvement that we
mentioned.” She was the only Commissioner to impose a condition on the approval. However, she
did not provide any dMl as to the nature of the condition. Shortly after the votes, Commissioner
Keliner discussed the nature of the conditions imposed on two veting systems, including petitioner’s
system. He stated “[E)ssentially, the only modification that I understand it that is going to be made
is that the first screen that will appear to the voter will be a full face ballot rather than simply a listing
of candidates for the ﬂrst office on the ballot, which is how it eppears now.” Such understanding

was not controverted by ejther Commissioner Donohue or Kellcher. After the approval the

OEEE 1333581 dH Wdse:+ 8002 LO God



petitioncr’s voting systcm was rejected by a letter from the co-executive directors of the Board of
Elections stating that tfhey were unable to agree on whether the modification was compliant. No
statement of the basm for such determination was provided. Respondents have submltted an
affidavit from the co-c:cccutwe director of the Board of Elections who rejected petitioner’s system
stating that the ground for rejection was that petitiones’s ballot marking device wasrequired to allow
a voter to mark the bé}llot using only a single screen for the entire ballot, rather than allowing
successive screens for each office.

The instant prdceeding ig essentially the converse of the facts in Matrer of Liberty Election
Systems v New York Sfate Board of Elections, (Sup Ct, Albany County, O’Connor, J. February 4,
2008). Insuch case, or;\c of the Commissioners voted to disapprove a voting machine because it did
not create a full face péaper ballot. In that case, the ballot was semi-permanently displayed as part
of the voting machine.g The voting system in the instant proceeding utilizes a full face paper ballot,
with the machine component used only to mark such ballot.

Petitioner claauenges the imposition of a condition by a single Commissioner, as well as the
rejection of the pctitiodcr’ s system by a single co-executive director. As in Liberfy Election Systems,
the vote of the Commissioners of the Board of Elections is subject to judicial review pursuant to the
procedures set forth m Matter of Tail Trees Constr. Corp. v Zowning Bd. of Appeals of Town of
Huntington, (97 NY2¢‘;1 86, 91-93 [2001]). Thus, even where there are no factual findings or a
statement of reasons f(;r denial, the Court may consider the entire record, including transctipts of the
meetings at which votés were taken as well a5 affidavits submitted in the article 78 proceeding (id.
at 93). In the instant p}océedlng, the approval was purportedly made subject to a condition by the

vote of Commissioner Donohue. As noted above, the transcripts of the meetings do not contain any
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clear statements of the grounds for her conditional vote or even the nature of the condition.
However, it appears tl?aat Commissioner Donohne based the vote upon a requirement that the
petitioner’s voting systém must electronically display a full face ballot on jts display screen. Under
the circumstances, the%Court finds that such statement will be considered as the reasoning for
conditioning the approéval, Moreover, review of the determination shall be limited to the ground
raised by Commissiom%r Donohue at the time of the vote (see Matter of Scherbyn v Wayne-Finger
Lakes Bd. of Coop. E@c. Servs ., 77 NY2d 753, 758 [1991]; Matter of Police Benevolent Assn of
N. Y. State Troopers v ;Vacco , 253 AD2d 920,921 [3d Dépt 15981).

In general, an ;intcrprctation of a statute by an administrative agency charged with its
administration is entit]%d to great deference. However, “[where ‘the question is one of pure legal
mnterpretation of statutci}ry terms, deference to the [agency]) is not required’ (Matter of Toys “R" Us
v Silva, 89 NY2d 411, ;419)." (Matter of Raritan Dev. Corp. v Silva, 91 NY2d 98, 102 [1997); see
also Kurcsics v Mercihanrs Mut. Ins. Co., 49 NY2d 451 [1980)). Moreover, in the instant
proceeding, onc of thcithxee Commissioncrs present construed the Election Law differently. As
such, Commissioner D(jmohuc’ s interpretation of the statute is not entitled to any deference. Itis also
uncontroverted that paititioner has been informed by staff of the Board of Elections on repeated
occasjons that the Eleql;tion Law does not require thé ballot marking device to present al) ballot
choices on a single sct%en.

In contrastto thb modified voting machine involvgd in Liberty Election Systems, petitioner’s
machine is a dedicated paper ballot marking device. The voting system utilizes a full face paper
ballot with provision fdrthe voterto choose candidates and vote on proposals by marking designated

spots on the paper balldt. The “ballot” constitutes a paper ballot within the meaning of Election Law

4
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§ 7-106. The machine pottjon of the system provides an interface to atlow a visually impaired or
physically disabled pﬁrjéon to mark the paper ballot accurately.

A “ballot ma:kﬁhg device” is not defined in the Election Law. The only time the phrase is
used in a New York si‘aitute is in the Election Reform and Modernization Act of 2005, (L. 2005, c.
181, § 11). Such statutic provides:

“Upto and un_ti{ the replacement of existing voting machines by voting machines or voting

systems which meet the requirements of section 7-202 of the clection law, each county shall

provide at Icastl’one location with one or more ballot marking dcvices which are equipped
for individuals with disabilities and provide individuals with disabilities with the same
opportunity for access and participation as other voters and which are authorized by the state
board of electidns pursuant to subdivision 4 of section 7-201 of the election law.”
Clearly, a voting machﬂ:ne or voting system which meets the requirements of Election Law § 7-202
will constitute an apprc;priate “ballot marking device.” Moreover, nothing in the Election Reform
and Modemization Acﬁi of 2005 ¢an be construed as requiring a voting machinc rather than a paper
ballot marking device. ‘

Election Law §§1-104 is entitled “Definitions.” . Subdivision 8 thereof provides: “The term
‘official ballot® refers tjo the pﬁper ballot on which the voter casts his vote, or the facc of a voting
machine as prepared 'Apr the voter to cast his vote at any election held in accordance with the
provisions of this chap(jcr.” Election Law § 7-104 contains numcrous requitements for the form of
a ballot in a voting m:%chine. An entirely scparate section, Election Law § 7-106, provides the
requirements for a papésr ballot. It appears uncontroverted that the instant proceeding involves a
challenge to a detenn_iﬁation made pursuant to Election Law § 7-201, which is entitled “Voting
machines and mgn_si examination of” (emphasis added). The Commissioners were voting on

whether the ballot marléiing devices met the requirements of Election Law § 7-202, entjtled *“Voting

machine or system; reduirements of’ (emphasis added). Petitioner’s machine is part of a voting
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system which relies u;ﬂbn a paper ballot. In petitioner’s system the machine does not contain or
constitute the “ballot” \i‘rithin the meaning of Election Law §§ 1-1.04 (18) and 7-104.
The Court therelforc finds that this proceeding involves the approval of a voting machine or
i
system which may usd? a paper ballot. The statute expressly and clcarly contemplates that the
|

“pallot” be cither print+d ot displayed on the machine or that it be a paper ballot. Nothing in the

statute indjcates an intent to require that a ballot marking device which marks a paper ballot also

contain a “machine balﬁot,” that is, a full face display of the ballot. It is therefore determined that

the Election Law does|not require a ballot marking device which marks 2 paper ballot as such is
defined in the Election Law to also include an electronic or otber display of the entire ballot.
|
Accordingly, Commissioner Donohue’s reason for imposing a condition on approval is based upon

an erroneous construction of the applicable statutes and therefore is contrary to law.

It further appeats that one of the co-executive directors has overruied the Board’s approval

and rejected petitioner’s machine based upon an, additiona) requirement that the machine use only
|
one screen to mark the r:}aper ballots rather than a series of successive touch screens. Such additional
|
requirement was not 11+ade part of the condition during the Commissioners’ vote and can not be
found anywhere in the :E] ection Law. There is simply no requirement as to the specific manner in
which a ballot marking; device is used to mark a ballot. In addition, for the reasons stated above,
there is not even a rcqq&iremcnt in the Election Law to provide a full face display of the ballot ona
ballot marking device, %let alonc a requirement that it be visible at all times.
Morcovipr. it is questionable whether the Commissioners of the Board of Elections

have any authority to 4e1egate such a determination to their co-executive directors. The Election

Law exprcssly requires “thc Commissioners to approve the machines by an affirmative vote of at least

| 6

QEEE 13CY3ISHTT dH Wwdaza:¢ 8002 LD

Qa4



G-

three Commissioners. \ In fact, petitioner’s system was approved by three Commissioners.
Respondents have not offcred any statutory authority for a delegation of autherity for a vote in which
a sing)e co-executive 'Erector has effectively overridden the vote of three Commissioners. There is
also no statutory procedurc setting forth which outcome will prevail upon a deadlocked vote of the
co-executive directors i.\nder these circumstances.

Accordingly th% Court finds that the determinations to condition approval of and thereafter
to rescind approval of petitioner’s machine were arbitrary and, capticious and contrary to law,
requiring that they be vacated and set aside. The matter shall be remitted to the Board of Elections
with a direction that they issue an initial approval without additional conditions of petitioner’s voting
system on or before February 8, 2008 (see CPLR § 7506; Matter of McCambridge v McGuire, 62
NY2d 563, 568-569 [1984); Matter of Hauser v Town of Webb, 34 AD3d 1353, 1354 [4th Dept

2006)). Under the cirgumstances herein, in which the State of New York is under a very strict

timetable imposed by the United States District Court and the initial approval is still subject to

further testing to ensure that the voting machines and systems actually perform properly, the
respondents shall be preliminarily enjoined immediately to treat petitioner’s voting system as if it
has received their ind ?al unconditional approval pending their formal approval, including being
examined and included in the vendor selection process and distributing the information with respect
to petitioner’s system to all County Boards of Election.

Accordingly it is,

ORDERED, that the petition is hereby granted to the extent that the determinations to
condition approvel and thereafter rescind approval of the petitioner’s voting system are vacated avd
annulled, and it is furﬂiwr
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ORDERED, that the Board of Elections isy directed to approve petitioner’s voting system
without any additiona} conditions on or before February 8, 2008, and it is further

ORDERED, that pending such approval, the Board of Elections is directed immediately to
examine petitioner’s systefn. to include it in the vendor selection process and to distribute the
information with rcspeét to petitioner’s system to all County Boards of Election, and it is further

ORDERED, that this dctermination shall not affect the general condition applicable to all
approved ballot marking devices that petitioner’s systcm must still pass the performance testing to
be conducted upon all initially approved machjnes and systems.

This shell constitute both the decision and ju-dgmcnt of the Court. All papers, including this
decision and judgment, are being returned to the attdmey for petitioner, The signing of this decision
and judgment shall not copstitute entry or filing under CPLR 2220. Counsel is not relieved from the
applicable provisions of that section relating to filing, entry and notice of entry.

SO ADJUDGED.

ENTER.

o New York by e OCmir

Hon. KimWerly A. O’Connor
Acting Supreme Court Justice-

Papers Considered:

Order to Show Cause dated February 1, 2008; Petition verified February 1, 2008;
Affidavit of Buck Jones swom. to February 6, 2008;

Notice of Motion, undated;

Affidavit of Todd D. Valentine, Esq. sworn to February 4, 2008 with Exhibits B and
C anncxed.

S~
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EXHIBIT C



At a term of the Supreme Court held in and
for the County of Albany at the Albany
County Courthouse, Eagle Street, Albany,
New York on the 6" day of February,
2008.

PRESENT:
HON. KIMBERLY O'CONNOR,
Acting Justice.

AVANTE INTERNATIONAL TECHNOLOGY, INC,,

Petitioner,
-against-
ORDER TO SHOW
NEW YORK STATE BOARD OF ELECTIONS and CAUSE
DOUGLAS A. KELLNER, EVELYN J. AQUILA, NEIL W. /'/
KELLEHER and HELENA MOSES DONOHUE, SAID Index No. /()j'j /Jf

 COMMISSIONERS TOGETHER CONSTITUTING THE
NEW YORK STATE BOARD OF ELECTIONS, and™=FHE

v
’
!

A’ AT oy = T e

Respondents.

Upon reading and filing the verified petition of Avante International Technology, Inc.
("Avante"), and all the proceedings heretofore had herein, it is hereby

ORDERED, that respondents show cause before this Court at the Albany County
Courthouse, in the City and County of Albany, New York on the J_E_kday of [{7 Lﬁﬂtlﬁiwi ,
2008 at Lﬁgp.m. of that day or as soon thereafter as counsel can be heard, why an ovrder

Coahieeid not be made and entered Lercin




1. Directing that respondents take any and all actions necessary to approve and
otherwise permit petitioner Avante's three machines (EVC 308 SPR BMD; EVC 308 FF42;
EVC 308-FF-BMD) to be among those ballot marking devices that were approved by
respondents on January 24, 2008 to be examined and included for the vendor selection process
for 2008 elections including primaries in the State of New York, and/or

2. Restrainirig the respondents until further order of this Court from taking any
action, including but not limited to issuing list(s) of ballot marking devices approved by
respondents to be examined and included in the final vendor selection process for the 2008
electidns, including primaries in the State of New York, and

3. Directing the respondents to immediately distribute all petitioner’s bid
information, including but not limited to petitioner's offered systems and price information, to
all County boards of elections, relevant to support the selection of their preferred Ballot
Marking Device for use in the 2008 elections, and

4. Directing the Office of General Services to forward to the Office of the State
Comptroller a contract for petitioner Avante's machine in accordance with proper procedures,
and

5. Granting such other and further relief as to the Court may seem just and proper,
and 1t is further

ORDERED, that respondents are to produce upon the return date of this

sroceedine aoy and all onginal deternialions corbifeationy, resolutions winuley, audio

N K o . E 3 )

i video recordine s, reports and recoras ol ainy hind o (o rolatine 1o respondents’ moelings
Pl - > "]

and determinations concerning the subject matter of this proceeding, and it 1s further

[N




ORDERED, that leave is hereby granted to petitioner upon the return date of this
proceeding or any adjourned date thereof to submit such additional proof, by way of affidavits,
exhibits or other evidence in support of the petition, and it is further

ORDERED, that until further Order of this Court respondents shall include petitioner

VC 308-FF-BMD) on the

Avante's three machiney't
approved list of ballot marking devices to be tested for use in the 2008 elections including \
e i New York St gL Ccfuvﬂ\{ B Aty c‘/‘Hf(L’LMm il b neh GMQ
primaries in New York State RTTRu , ‘ ) . -
R ﬁ s & f?y g [ VYLUCULW@V ,
ORDERED thatrespondentsshatbsus for oneweekuntil-Eebruary15-2008 the

Board's-certifieation-of-the-histof machines-avatlable-for-purchase-by-the-counties.

Sulficient cause appearing therefor, it 1s further

ORDERED, that service of this Oirdc’:r to Show Cause and the Petition upon which it
was granted upon respondents New York State Board of Elections and Commissioners Douglas
A. Kellner, Evelyn J. Aquila, Neil W. Kelleher and Helena Moses Donohue, be made by
delivering a copy thereof to the New York State Board of Elections, 40 Steuben Street, Albany,

New York, and giving such papers to a person authorized to accept such papers on behalf of

-
i

2008, and upon respondent

Py &

said New York State Board of Elections on or before February
New York State Office of General Services by delivering a copy thereof to the New York State
Attorney General's Office in Albany, New York on or before February 2 , 2008; and that

such service shall constitute good and sufficient service of the within proceeding.
A

)

I

1

Srtened thiy 14 doyv ol Pebruary 2008 at Adbany, Flow York.

,7 o :v/‘j i 7 / ) )
il A
Hon. Kimber;g/ O'Connor
Acting Justice of the Supreme Court

DOCS-#260474-v[-Avante-OSC DOC
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EXHIBIT D



James T. Potter

From: ALLISON CARR [ACARR@elections.state.ny.us]
Sent: Wednesday, February 06, 2008 5:38 PM

To: David Novak;, James T. Potter

Cc: PAUL COLLINS

Subject: Email to Counties

Gentlemen,

Here is a copy of the email that just went out to the Counties:

Avante has brought litigation against the
Commissioners. Pursuant to a Court Order
outcome of the litigation in this matter,
touchscreen DRE) ballot marking device is

New York State Board of Elections and its

issued today, please be advised that pending the
the Petitioners Avante EVC 308-FF-BMD (the 42"
to be included in the list of ballot marking

devices that the County Boards of Elections may rank their selections for February 8, 2008
submissions to the NYS Office of General Services.



EXHIBIT E



RESOLUTION ON COURT ORDERED VOTE ON VOTING MACHINES

We are here today solely to comply with the Court’s order on voting machines.

The Court has ordered that the State Board’s prior determinations regarding
LIBERTY, ES&S and PREMIER are vacated and annulled.

The Court has directed the State Board of Elections to approve the Liberty voting
system on or before February 8, 2008.

The State Board of Elections concludes that with respect to Liberty that this
determination shall not affect the general condition applicable to all approved
ballot marking devices that petitioners’ system must still pass the performance
testing to be conducted upon all initially approved machines and systems.

The Court has directed the State Board of Elections to approve the ES&S and
Premier voting systems without any additional conditions on or before February 8,
2008.

The Court further ordered that with respect to ES & S and Premier that this
determination shall not affect the general condition applicable to all approved
ballot marking devices that petitioners’ systems must still pass the performance
testing to be conducted upon all initially approved machines and systems.

The Court further ordered that pending such approval, the Board of Elections is
directed immediately to examine petitioners’ systems, to include them in the
vendor selection process and to distribute the information with respect to
petitioners’ systems to all County Boards of Election.

As such:

In furtherance of the Court orders set out above, reserving all rights previously set
forth, be it resolved that:

Liberty voting system: LibertyMark BMD with LibertyProof- IVD
E S & S voting system ES&S AutoMARK 1.3 A200
Premier voting system Premier AutoMARK Voter Assist Terminal A300

are immediately included in the vendor selection process and that any information
regarding these systems not previously disseminated to the counties be done so
immediately.

The Board directs that any counties which have previously submitted an order
should re-affirm their order no later than 5 PM on Tuesday February 12.



EXHIBIT F



. /;;:

SUPREME COURT ' COUNTY OF ALBANY
LIBERTY ELECTION SYSTEMS, LLC
' Petitioner,
ORDER TO
-against- ‘ SHOW CAUSE

Index #789-08

NEW YORK STATE BOARD OF ELECTIONS, and

DOUGLAS A.KELLNER, EVELYN J. AQUILA,

NEIL W. KELLEHER and HELENA MOSES DONOHUE,

SAID COMMISSIONERS TOGETHER CONSTITUTING

THE NEW YORK STATE BOARD OF ELECTIONS, and

THE NEW YORK STATE OFFICE OF GENERAL SERVICES,
Respondents.

PRESENT: Hon. Kimberly O’Connor

Upon reading and filing the Affirmation of Daniel J. Centi dated February 6,
2008,

Let respondents New York State Boqrd of Elections, and Douglas A. Kellner,
Evelyn J. Aquila, Neil W. Kelleher and Helena Moses Donohue show cause before
this Court held in and for the County of Albany at the ﬂ,&r‘,bm’t\! &M"d}/ COU ml(ﬂ&(
Courthouse in 1/f"llﬂﬁ’\\[/ New York on the ﬂfb\ day f%}ﬂﬂm@&, 20&% at 8

. . v o
t ‘30 ( ..m, or as soon thereafter as said respondents or counsel can be heard, whyjan

P TRST

order should not be made and entered herein: A) Enforcing the Decision End ~

i

Judgment dated February 4, 2008 of this Court, B) Holding respondents in contempt = ;»ﬁ
- ~4

of Court, the purpose of the hearing being to punish plaintiff for contempt of Court, L

and such punishment may consist of fine or imprisonment, or both, according to law.

WARNING: YOUR FAILURE TO APPEAR IN COURT MAY RESULT IN YOUR

IMMEDIATE ARREST AND IMPRISONMENT FOR CONTEMPT OF COURT,



C) Awarding attorneys’ fees, damages and costs to petitioner and D) Such other and

further relief the Court deems just and proper.

Sufficient cause appearing therefor, let service of a copy of this order and the
papers on which it is based, be .vmade upon counsel for the éforesaid respondents by
delivering a copy thereof to the New York State Board of Elections, 40 Steuben
Street, Albany, New York, and giving such papers to a person authorized to accept
such papers on behalf of Said New York State Board of Elections on or before
February 2008, and that same be good and sufficient service thereof.

S
Signed this ([J day of February, 2008 at Albany, New York.
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