NASSAU COUNTY BOARD OF ELECTIONS

400 COUNTY SEAT DRIVE - MINEOLA, NEW YORK 11501-4800
(516) 571-2411 — Fax: (516) 571-2058

John A, DeGrace VWilliam T, Biamonte
Republican Commissioner Democratic Commissioner
June 18, 2008

Stanley L. Zalen

Todd D.Valentine

Co-Executive Directors

New York State Board of Elections
40 Steuben Street

Albany, NY 12207-2108

Dear Messrs Zalen and Valentine,

Further to our prior correspondence of April 10, 2008, we are writing again to voice our
serious concern and frustration with the State Board of Elections’ procedures concerning
acceptance testing and transportation of the Sequoia ImageCast Ballot Marking Device. Despite
the fact that the original correspondence was received by the State Board more than 2 months ago,
the Nassau County Board of Elections has not received any response to date. The Nassau County
Board of Elections, like every other county board, is under a very tight timeline created by the
State Board entering into a consent agreement with the U.S. Justice Department. It is unacceptable
that while we are trying to deal with the State Board’s narrow implementation schedule you fail to
communicate or even respond to the correspondence addressed to you. When the Nassau County
Board tried to get answers from your staff personnel we were told to address again our concerns to
you and the members of the State Board.

The State Board’s decision not to allow Nassau County to do local acceptance testing has
proven to be ill-advised. Nassau County received its first shipment of machines on May 16, 2008.
Of the 44 machines sent to us by the State Board’s centralized acceptance testing unit, 4 machines
were rejected and 23 machines had significant problems that needed to be addressed prior to their
use by the voting public. (Enclosed herein is a summary of the delivery and acceptance testing of

each machine and the resultant issues that have arose). The Nassau County Board experienced



significant paper jams on the printers sent to us. We have been informed by Sequoia that this was a
“systematic problem” and they would address this defect by loading new firmware and changing
cables.

The 2008 Plan B is centered on disabled voters being able to mark their ballots with a
marking device and to have the ballot printed out on the machine printer. The failure of the State
Board to inform Nassau County and the other County Boards that there is a “systematic problem”
of paper jams on the machine that will print the disabled voters’ ballots causes us concern and calls
into question the validity of the State Board’s testing procedures.

On June 16, 2008 the Nassau County Board of Elections received its second shipment of 27
machines. Amazingly, of the 27 machines presumed to have passed acceptance testing by the State
Board of Elections all 27 machines in fact failed our diagnostic testing. Every machine that was
tested recorded a printer failure. When we contacted Mr. Warren at the State Board’s testing unit
to inquire why these errors were not recognized on the State level he acknowledged the problem
and expressed that it was in fact a byproduct of the new firmware installation. Mr. Warren
suggested that we train our 1600 Plan B Election Day Inspectors to overlook the error and explain
that a printer failure was not real. When we asked Mr. Warren how we would then be able to tell if
we experienced a real printer failure, he responded, “Yeah that would be a problem.” The very fact
that a working printer is essential to a successful implementation of Plan B for disabled voters we
again find your unwillingness or inability to communicate with the Counties hard to comprehend.

In addition to the systematic printer problems with all machines delivered on June 16", 6
machines have been rejected and are to be returned to Sequoia for a myriad of reasons. Another 11
machines have been tagged with problems that need to be addressed prior to their utilization by the
public.

Of the 71 machines that have been delivered by the State Board as passing acceptance
testing, 10 machines or 14% have been rejected as outright defective and another 34 machines or
48% have significant problems. A grand total of 62% of the machines that the State Board tested
and verified to be in working order are in fact defective on some level.

Looking to the future, Nassau County has ordered a total of 450 machines which the State

Board has chosen to centrally test. If the current percentage of defects holds true Nassau County



will have 63 machines that will have to be rejected outright and another 153 machines will have
additional problems. It is apparent that the overwhelming majority of machines were not in
acceptable condition when delivered to the Nassau County Board despite their “passing grade” on
the State level. The State Board’s failure to communicate information about machine problems and
efforts to address them is truly a disservice to the County Boards and to the electorate at large.

The local County Boards have had the responsibility of introducing and utilizing this new
voting technology imposed upon them due to the inaction at the State level. The imposition of this
obligation is done without the granting of any authority upon the local boards to truly make an
informed and reasoned decision subsequent to the adoption of sufficient testing procedures after a
deliberative effort. It is unconscionable to require an electorate of more than eight hundred sixty
thousand (860,000) voters to utilize a “technologically” based voting machine without adequate
and fair testing of the system. We understand the restrictions placed upon the State Board pursuant
to a Court Order, however, that does not alleviate our respective duty to provide a fair and
workable voting system to our voters that is beyond reproach.

We eagerly await a response to this communication and what steps the State Board will

undertake to remedy the apparent deficiency in the acceptance testing protocol.

John A. DeGrace \\&%fmnte

Republican Commissioner Democratic Commissioner

cc:
Hon. James A. Walsh, Co-Chair New York State Board of Elections
Hon. Douglas A. Kellner, Co-Chair New York State Board of Elections
Hon. Gregory P. Peterson, New York State Election Commissioner
Hon. Evelyn J. Aquila, New York State Election Commissioner
Hon. Thomas R. Suozzi, Nassau County Executive
Hon. Diane Yatauro, Majority Leader & Presiding Officer Nassau County Legislature
Hon. Peter J. Schmidt, Minority Leader Nassau County Legislature
Hon. Kevan Abrahams, Deputy Presiding Officer Nassau County Legislature
Hon. Jeffrey Toback, Alternate Presiding Officer Nassau County Legislature
Hon. Francis X. Becker, Jr. Nassau County Legislature



Hon. Judith Bosworth, Nassau County Legislature

Hon John J. Ciotti, Nassau County Legislature

Hon. Roger H. Corbin, Nassau County Legislature
Hon. David Denenberg, Nassau County Legislature
Hon. Dennis Dunne, Sr., Nassau County Legislature
Hon. Denise Ford, Nassau County Legislature

Hon. Norma Gonsalves, Nassau County Legislature
Hon. Judith A. Jacobs, Nassau County Legislature

Hon. Edward Mangano, Nassau County Legislature
Hon. David Mejias, Nassau County Legislature

Hon. Vincent T. Muscarella, Nassau County Legislature
Hon. Richard J. Nicolello, Nassau County Legislature
Hon. Joseph Scannell, Nassau County Legislature

Hon. Wayne Wink, Jr., Nassau County Legislature
Hon. Howard S. Weitzman, Nassau County Comptroller
Hon. Thomas P. DiNapoli, New York State Comptroller
New York County Boards of Elections

Hon. Charles Fuschillo, Jr., New York State Senate
Hon. Kemp Hannon, New York State Senate

Hon. Craig Johnson, New York State Senate

Hon. Carl Marcellino, New York State Senate

Hon. Dean Skelos, New York State Senate

Hon. Thomas Alfano, New York State Assembly

Hon. Bob Barra, New York State Assembly

Hon. James D. Conte, New York State Assembly

Hon. Earlene Hooper, New York State Assembly

Hon. Charles D. Lavine, New York State Assembly
Hon. David G. McDonough, New York State Assembly
Hon. Tom McKevitt, New York State Assembly

Hon. Joseph Saladino, New York State Assembly

Hon. Michele Schimel, New York State Assembly
Hon. Rob Walker, New York State Assembly

Hon. Harvey Weisenberg, New York State Assembly
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