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SUPREME COURT - STATE OF NI'W YORK
DUTCHESS COUNTY

Present:
Han, JAMES V. BRANDS

Justice,
SUPREME COURT: DUTCHESS COUNTY

In the Mottes of tho Application of
Joseph Mondello, Chairman of the New York Stats ORDER,
' Committes of the Ropublican Party, and '
Patricia Killian, Chairman of the Dufchess County
Conservative Committes,
Patitioners,

~againgt- Index No: 2254/09

The New York State Board of Elections,
Gregory Peterson, Douglas Kellner, Evelyn

Aquilla, Jumes Walsh, Commissioners, and The

Dutchess Cowuly Buard of Blections, Davld

Gamache and Fran Knapp, Commissioners, and

The Columbia County Board of Blections, Donald

Kline and Virginia Martin, Commissioners, and

Tho Rensselaer County Board of Blections, Larry

Bugbee and Rdward McDonough, Commissioners,

and The Bssex County Board of Elsctions, Lew

Sanders and David Mace, Commissioners, and

The Greene County Board of Elections, Thomas

Burke and Frank DoBenidietus, Commissioners,

and The Saratoga County Board of Blsotions,

William Fruei and Diane Wads, Commissionars,

and The Warren County Board of Blections, ¢
Mary Beth Casey and William Monfort, Commissioners,

and The Washington County Board of Elections, o
- Jofirey Curtis and Donna English, Conunissioners,

and The Delawara County Board of Elections,

Janice Brudick and Willlash Campbell, Commissioners,

and The Oteego County Board of Elections, Henry

Nicols antd Sheila Ross, Commissioners, and

Ianlles Tedisco and Scott Murphy,
Candidateg for Member of the U.$, Houge of Representatives

for the 20" Cangressional District,
' Respondents.
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This is an application by petitioners sceking court intervention In relation to emargancy
ballots, military ballots, affidavit ballots and absentes special federal ballots for the Office of
Member of the United States House of Representatives 20% Congressional Distriot in New, York,
On or about February 23, 2009 Govertior Patterson issued a proclamation declaring that a spasial
election would be held on March 31, 2009 to fill a vasanoy for,this congressional distriot
* comprised of 1én counties: Dutohess, Rensselaer, Bssex, Cohunbia, Gresns, Warren,
Washington, Saratoga, Otsego and Delaware. Following that proclamation'an action was
instituted by the United Htates of America v, The State of New York in the United States District
Court for the Northern District of New York relating to Uniformed and Qverseas Citizens
Abgentea Voting Act (UDCAVA). The necessity of that action was dictated by a reguirement
" under the Election Law for the State of New York that any absentee ballots would have to be
received no later than April 7, 2009, The concern of the faderal government was that avemea
voters would have insufficient time to receive those ballots, fill them out and retumn them to the
Board of Blections of their individual ¢ounty, Thereafter, on Matoh 26, 2009 a consent decres
was entered into and approved by Hon. Gary L. Shatpe, U.S. District Judge, which provided in
the portion pertinent for this decision that purbuant to YOCAVA, any ballots received by April
13, 2009 would be deemed timely and the cauvas of such ballots would be extended from April

8, 2009 to April 14, 2009, . :

On the retum date of the application before this sourt, an answer was interposed by
respondent James N, Tedisoo together with an answer and countorolaim by rospondent Scott
Murphy, The court heard oral argument on & varlsty of issues including a determination as to
* whether eanvassing of ahsentea ballnts other than those specificatly identified in the consent
decree could bagin ag in the normal cousse of events that process must commence by April 8,
2009, The other fmmediate 1ssue conoerned the re-canvaseing of machines in those counties
where it slther has 110t yet commenced or has not been completed.

‘While this eourt agrees with counsel that there should be no rash in this pracess to the
detriment of & falr and accurate acoount, it oceurs to this coust that both the cendidates and the
constifuency they serve are entitled to 4 prompt resolution of this conteseed glection v_;hich
apparantly is in a deadlook with each candidate having the same number of votes. This court has
reviewed the consent decros uf Matcli 26, 2009 relating to those qualificd under UOCAVA.
While the language contained therein is somewhat impreoise, it is difficult for this court to
imaginc that it waa the intent of the foderal government to delay cenvass ing of absentes ballots
which are not included within those defined under the consent decree. The whole premise of the
consent dectee was to ensura that those shrogd who want to exeroise thelx right to vots are not
disenfranchised by an artificfally short tum around time with their ballots. In order to have the
votas counted in an orderly fishion, it would make sense that the canvassing of those absentee
ballots other than those particularly identified should commence on April 8, 2009 rather than sit

in storage for another six days.

It is therefore
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ORDERED that ths re-canvassing of any machine count shall commence within twenty-
four (24) hours in those connties 50 affected in coordination with the Boards of Elections of those
counties and connee] for the petitioners and both respondent candidates. Tt is fiwther

ORDERED that connscl, employeas or thely agents shall have the right to be present at
any canvassing or re-canvassing. It is further -

ORDERED that the canvassing of any and all absentes ballots other than thosa
specifically identified imder the consent decrse of March 26, 2009 shall commence April 8,

- 2009, It is further .

ORDERED that counsel for petitioners, respondents Tedisco and Murphy shall include

notification to the County Attorneys of any court proceedings or other corumunications germane
t0 that particular county ontsids of the contact they would have with a Board of Blections to set

up the ways and the means of canvassing and re-canvassing in the ordinary course of avents, It s
further

ORDBR.ED that this matler Is adjourned undl April 13, 2009 4t 10:00 am. fory I‘urlh:r
court conference,

The foregeing constitutes the order of this court,

Dated: April 6, 2009
Poughkeepsie, New York




John Ciampoli, Bsq,
§77 Broadway, Suite 202
Albany NY 12207

Michael R, Cusvas, Esq.
PO Box 162
Clifton Park NY 12065

Tames E. Walsh, Hsq,
415 State Straet
Schenectady NY 12305

Henry T. Berger, Esd,
127" West 77 Street
New York NY 10024

Martin E. Connor, Heg.
61 Pierrepont Strest, Suite 71
Brooklyn NY 11201
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Pursuant to CPLR Section 5513, an appeel ag of ight must be taken within thirty days after
sarvice by a party upon the appellant af a copy of the judgment or order appealed from and
written notioe of its entry, except that when the appellant has served a copy of the judgment or
order and written notles of its entry, the appeal must be taken within thirty days thereof. -

.
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