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1         IN THE UNITED STATES DISTRICT COURT

         FOR THE SOUTHERN DISTRICT OF OHIO
2                  EASTERN DIVISION

3                       *  *  *

4 THE NORTHEAST OHIO COALITION
FOR THE HOMELESS, et al.,

5
       Plaintiffs,

6
      vs.                   CASE NO. C2-06-896

7
JENNIFER BRUNNER, IN HER OFFICIAL

8 CAPACITY AS SECRETARY OF STATE OF OHIO,

9        Defendant.

10                       *  *  *

11 THE NORTHEAST OHIO COALITION
FOR THE HOMELESS, et al.,

12
       Plaintiffs,

13
     vs.

14
THE STATE OF OHIO,

15
       Intervenor-Defendant.

16
                      *  *  *

17

18              Deposition of KEIR HOLEMAN,

19 Witness herein, called by the Plaintiffs for

20 cross-examination pursuant to the Rules of

21 Civil Procedure, taken before me, Karen M.

22 Rudd, a Notary Public in and for the State of

23 Ohio, at the Warren County Board of Elections,

24 406 Justice Drive, Lebanon, Ohio, on Wednesday,

25 October 22, 2008, at 5:19 p.m.
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1 APPEARANCES:

2    On behalf of the Plaintiffs:
   (Via telephone)

3
        Porter, Wright, Morris & Arthur

4
   By:  Jennifer Fuller

5         Attorney at Law
        One South Main Street

6         Suite 1600
        Dayton, Ohio  45402

7
   On behalf of the Defendants:

8    (Via telephone)

9         Assistant Attorney General

10    By:  Aaron Epstein
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11         Attorneys at Law
        30 East Broad Street

12         16th Floor
        Columbus, Ohio  43215

13
   On behalf of the Witness:

14
        Assistant Prosecuting Attorney

15
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16         Attorney at Law
        500 Justice Drive
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1                    KEIR HOLEMAN

2 of lawful age, Witness herein, having been first

3 duly cautioned and sworn, as hereinafter

4 certified, was examined and said as follows:

5                  CROSS-EXAMINATION

6 BY MS. FULLER:

7         Q.   Mr. Holeman, I am an attorney for

8 the plaintiffs in this case.  My name is

9 Jennifer Fuller, as I told you previously.

10              Before we get started, I do want

11 to say on the record that this deposition may

12 be used at the preliminary injunction hearing

13 tomorrow in lieu of your appearance at the

14 hearing.

15              MS. FULLER:  Are there any

16 objections to that?

17              MR. EPSTEIN:  There's no objection

18 to that, subject to the agreement that if

19 necessary we may wish to contact Mr. Holeman

20 telephonically for some additional testimony.

21              MR. ANDERSON:  Could I just

22 verify, then, that you are not expecting an

23 appearance unless otherwise notified or unless

24 telephoned?

25              MR. EPSTEIN:  That is correct, at
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1 this point we are not expecting Mr. Holeman or

2 anybody else from his office to appear in

3 person tomorrow morning.

4              MR. ANDERSON:  Thank you.

5         Q.   Mr. Holeman, could you state your

6 full name for the record, please?

7         A.   Keir Holeman.

8         Q.   And what is your current

9 employment with the Warren County Board of

10 Elections?

11         A.   I'm the director of elections in

12 Warren County.

13         Q.   How long have you held that

14 position?

15         A.   Since July 2nd, 2008.

16         Q.   Did you have any prior positions

17 with the Board of Elections?

18         A.   No.

19         Q.   Have you worked for any other

20 Board of Elections prior to this?

21         A.   I have.

22         Q.   And what was that?

23         A.   I worked for the Montgomery County

24 Board of Elections from 1999 through -- or in

25 2003 -- until 2003.
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1         Q.   What position did you hold there?

2         A.   Election administrator.

3         Q.   What are your responsibilities as

4 director of the board?

5         A.   Day-to-day office procedures and

6 control, implementing and running elections in

7 Warren County.

8              MS. FULLER:  Okay.  Karen, could

9 you please mark the documents that are Bates

10 stamped WAR-1 through 43 as Warren Exhibit 1?

11              (Thereupon, Plaintiffs' Exhibit

12 Warren 1, a compilation of documents Bates

13 stamped WAR-0001 through WAR-00043, was marked

14 for purposes of identification.)

15         Q.   Have you had a chance to look at

16 the document, Mr. Holeman?

17         A.   I have looked at it briefly when I

18 gathered the documents that I could find to

19 send to you, and I have it in front of me now.

20         Q.   And what's been marked as Warren

21 Exhibit 1, is this a true and accurate copy of

22 the documents you produced pursuant to the

23 subpoena in this case?

24         A.   From my recollection, yes, it is.

25         Q.   Okay.  There's just a couple of
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1 them I want to ask you about.

2         A.   Okay.

3         Q.   The first document, WAR-01, can

4 you tell me what this is?

5         A.   Yes.  It looks like a copy of what

6 we call a here at your fingertips guide that

7 has in the past been given to poll workers

8 during poll worker training and for their use

9 at the polls.

10         Q.   Is this something that was

11 developed by the Warren County Board of

12 Elections?

13         A.   To my knowledge, yes, it was, but

14 it was here before me.  So to the best of my

15 knowledge, it was developed here.

16         Q.   And do you have any information

17 regarding where this information would have

18 been gleaned from?

19         A.   No, I do not have that

20 information.

21         Q.   And turning to the next page,

22 WAR-2 and 3, these documents, were they

23 developed by the Warren County Board of

24 Elections?

25         A.   Yes, they were.
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1         Q.   Do you know who developed them?

2         A.   I believe former director Susan

3 Johnson did, but that's not something I know

4 for certain.

5         Q.   Okay.  And do you have any

6 knowledge about what she used to develop these

7 documents?

8         A.   No, I do not.

9         Q.   Okay.  Could you tell me what

10 WAR-4 is?

11         A.   This is a personal document from

12 one of our employees talking about her job

13 duties, and on it provisional processing was

14 mentioned, and I had all of the employees get

15 me anything that they had in their possession

16 that mentioned provisional processing.

17         Q.   And it looks like these are notes

18 from a meeting dated 3-12-2008.  Is that your

19 understanding?

20         A.   Yeah.  Yeah.

21         Q.   And what employee -- whose notes

22 are these?

23         A.   These are Kathleen's, Kathleen

24 Mayersky.

25         Q.   Okay.  And she is also the, it
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1 looks like, person who printed out the E-mail

2 marked WAR-5; is that correct?

3         A.   Yes.

4         Q.   Okay.  The document marked as

5 WAR-6, is that also from Kathleen Mayersky?

6         A.   Mayersky.  Yes, it is.  I believe

7 it's the second page of that first one.

8         Q.   Okay.  And then the documents that

9 are marked WAR-7 and 8, are these -- they look

10 similar to the previous documents marked 2 and

11 3.  Are these different documents?

12         A.   No, they are likely exactly the

13 same.  I had two different employees produce

14 these, because I asked each one to give me

15 anything they had, and I -- given the deadline,

16 I had to get it in overnight mail, so I just

17 put everything I could get together.

18         Q.   Okay.  And, actually, I just

19 noticed that WAR-7 and 8 have the date 10-17-08

20 on them.

21         A.   Uh-huh.

22         Q.   So would these have been documents

23 that were developed or at least updated on

24 October 17, 2008?

25         A.   I would imagine so, yes.
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1         Q.   Did you have anything to do with

2 that?

3         A.   No, I did not.

4         Q.   And who in your office is

5 responsible for producing something like this?

6         A.   I would say that was probably the

7 director at the time or the deputy director at

8 the time, Susan Johnson, but I don't know that

9 for certain.

10         Q.   Okay.  And is this something

11 that -- what do you do with this document?

12         A.   We would use this and/or at least

13 it was used in the past, it's not something

14 that has been part of my office procedure, to

15 know what the office is going to be doing after

16 the election as far as processing provisional

17 ballots, as well as doing our balancing for our

18 precinct level voting on election day.

19         Q.   And, now, you stated that you will

20 not be using this document this year for the

21 fall election; is that true?

22         A.   No.  That's yet to be determined.

23 I don't know that this document will not be

24 used, but it wasn't my document that was

25 produced, so I will certainly be either
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1 producing my own or at least parsing this one

2 to make sure that it falls in line with what I

3 believe needs to happen.

4         Q.   And what will you use to determine

5 whether this is accurate or whether you want to

6 make any changes?

7         A.   Any direction handed down by the

8 Secretary of State, either that will be handed

9 down or already has via directive, certainly

10 any Court orders that could come out of

11 anything, and the Ohio Revised Code where

12 necessary.

13         Q.   Okay.  At this time, does Warren

14 County Board of Elections have any other

15 documents relating to provisional ballots that

16 you did not produce?

17         A.   No.  I am not aware of any if we

18 do.

19              MS. FULLER:  Karen, do you have

20 the document that is marked MIA-43 through 46?

21 Could you mark that as Warren Exhibit 2 and

22 hand it to Mr. Holeman?

23              (Thereupon, Plaintiffs' Exhibit

24 Warren 2, a four page document Bates stamped

25 MIA-00043 through MIA-00046, was marked for
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1 purposes of identification.)

2         Q.   Mr. Holeman, have you ever seen

3 this document before?

4         A.   No, not that I'm aware of.

5         Q.   Okay.  That's okay.  I just want

6 to ask you about a statement in it.  If you

7 could turn to the second page marked MIA-44.

8         A.   Okay.

9         Q.   And I'm looking at the second

10 question, the second paragraph after that

11 question --

12         A.   Okay.

13         Q.   -- and the last two sentences.

14 And I will go ahead and read them for the

15 record.  It says if, based on the information

16 provided by the voter, the BOE can verify the

17 voter's identity and qualifications, the BOE

18 may count the provisional vote.  The process a

19 BOE uses to verify the voter's ID and

20 qualifications is up to the board, and there

21 should be a policy in place regarding this.

22 Have you ever read this statement before?

23         A.   No, not on this document.

24         Q.   Has this idea that there should be

25 a policy in place for each board ever been
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1 conveyed to you by anyone?

2         A.   Yes, it has.

3         Q.   And who did that?  Who conveyed

4 that information to you?

5         A.   Someone at the Secretary of

6 State's office based on our processing of our

7 provisional ballots after the August election.

8         Q.   Okay.  And do you have any

9 policies and procedures in place in Warren

10 County?

11         A.   Yes, but not other than the

12 exhibits we have already discussed, not written

13 out.

14         Q.   Okay.

15         A.   I mean, the first exhibits we

16 talked about would be our policies currently.

17         Q.   The day after the election

18 exhibit?

19         A.   Right.

20         Q.   Have you ever had anyone in the

21 Secretary of State's office review this

22 document?

23         A.   Not to my knowledge, but my

24 knowledge only goes back so far.

25         Q.   Okay.  Has your legal counsel, to
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1 your knowledge, ever reviewed this document?

2         A.   Not to my knowledge.

3         Q.   Do you -- if you create a new

4 policy or update this policy, do you intend to

5 have either the Secretary of State or your

6 legal counsel review it?

7         A.   It depends on how the policy is

8 developed.  As a practice, we wouldn't

9 necessarily do that.  But if the four member

10 board voted to do so, we certainly would.  And

11 if other circumstances would make that prudent,

12 we would, as well.

13         Q.   With regard to either accepting or

14 rejecting a provisional ballot in Warren

15 County, what does the Board of Elections rely

16 on specifically?

17         A.   Well, it depends on the reason for

18 the provisional.  But, in general, the history

19 that we have on our -- currently on our voter

20 registration system with regard to previous

21 registration status, also whatever we can find

22 from other counties where someone may have

23 lived with regard to previous registration

24 status.

25         Q.   Is there anything else that you
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1 rely on?

2         A.   I suppose we would have to add the

3 completion of the prescribed 12B form, which is

4 on the envelope that we provide to provisional

5 voters, and the presence of the signature and

6 whatnot to make it valid.

7         Q.   Do you rely on the policy, or do

8 you reference the policy that was developed by

9 the Board of Elections, the day after the

10 election policy?

11         A.   Historically, I believe this

12 office has.  Whether or not that will be the

13 same going forward with me as the director is

14 yet to be seen to some degree.  But

15 historically I believe the office has used that

16 document.

17         Q.   Okay.  Mr. Holeman, what is a

18 provisional ballot?

19         A.   A provisional ballot would be a

20 ballot cast by someone whose eligibility to

21 vote in a particular election was in question,

22 to allow that person to vote and their

23 qualification to be checked at a later time for

24 their ballot to be counted or not counted

25 depending on their eligibility.
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1         Q.   And in Warren County, who decides

2 whether to accept and count or reject a

3 provisional ballot?

4         A.   Everything we do here in Warren

5 County is based on our two party system that we

6 have here in place, and it would -- we process

7 provisional ballots with the dual party system,

8 and it would be determined that way.  Anything

9 that needed to be adjudicated by our four

10 member board would then be presented to the

11 board.

12         Q.   Can you explain more specifically

13 the process that happens after election day

14 with regard to provisional ballots?

15         A.   Sure.  They are separated by

16 precinct.  They would be given to our

17 individual clerks who would take them

18 individually and look up whatever information

19 on our current voter registration system.

20              Depending on the particular case

21 of that provisional ballot, they would

22 determine a voter's eligibility based on a

23 previous registration address and whether or

24 not that ballot could be counted, and they

25 would mark it as such.
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1              If other problems were in

2 existence, such as a form not being signed,

3 which is a requirement to my understanding,

4 they would be marked, as well, and then a

5 determination would be made if that ballot

6 could be counted.  If it could be counted, then

7 it would be marked as such.

8              If there was a problem with

9 counting that ballot, it would be marked and

10 those problems would be presented to our board

11 as far as if it could or -- if it couldn't be

12 counted for whatever reason.

13         Q.   Does the board have to make --

14 strike that.

15              Can the clerk reviewing the

16 provisional ballot decide on her own that it is

17 valid and should be counted?

18         A.   A clerk on their own could decide

19 that a ballot should be counted if everything

20 was in order with the form and the previous

21 registration information and whatnot.  A clerk

22 on their own could not decide to not count a

23 ballot.

24         Q.   Okay.  Is the board required to

25 approve all the ballots, provisional ballots,
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1 as a category?

2         A.   No, they would not be, at least

3 historically and as I understand it in this

4 office.

5         Q.   So one clerk can review the

6 provisional ballot.  By her determination, it

7 meets all the qualifications.  That provisional

8 ballot is then deemed counted, and there's no

9 further review; is that correct?

10         A.   It's deemed that it should be

11 counted.  It still remains segregated and would

12 come through the office management, like myself

13 and the deputy director.  It is not at that

14 point segregated, but it would be marked that

15 it should be counted, yes.

16         Q.   Do either yourself or the deputy

17 director review those provisional ballots that

18 have been deemed accepted or recommended for

19 acceptance?

20         A.   In a general way, yes.  On an

21 individual way, not typically, but it's not out

22 of the question either.

23         Q.   Okay.  And if the clerk determines

24 that there's a problem with the ballot, it is

25 categorized that way; is that your testimony?
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1         A.   Yes, as a practice it would be

2 categorized that there was a problem of some

3 sort, whatever it might be.  We have a system

4 whereby we would mark that problem, and then it

5 would be presented to myself and the deputy

6 director for board adjudication.

7         Q.   And do they differentiate between,

8 say, a provisional ballot that doesn't have a

9 signature and one that doesn't have a valid

10 registration?

11         A.   Yes.

12         Q.   And does the board examine each

13 one of those documents or each one of those

14 provisional ballots?

15         A.   No, not each one of the

16 provisional ballots by itself typically in

17 my -- to my understanding in my limited time

18 here, no.

19         Q.   Okay.  So do they rather approve

20 the rejection of provisional ballots on a

21 categorical basis?

22         A.   Yeah, that would be more in line

23 with --

24         Q.   Is there any other line of review?

25 If the clerk determines that the provisional
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1 ballot should not be counted, does another

2 person individually review that ballot to see

3 if they agree with that determination?

4         A.   Yes, myself and/or the deputy

5 director would always review a ballot that was

6 not going to be counted.

7         Q.   Okay.  And either you and the

8 deputy director have -- may make -- may reject

9 a provisional ballot upon your review?

10         A.   May get it ready for presentation

11 to the board, yes.

12         Q.   Okay.  You can make a

13 recommendation that it should be rejected?

14         A.   Exactly.

15         Q.   And how many people are on your

16 board?

17         A.   Four.

18         Q.   And is that two democrats and two

19 republicans?

20         A.   Yes.

21         Q.   And I'm sorry if I've already

22 asked you this.  Are there any circumstances

23 under which the board would review the

24 individual ballots to make a determination

25 about them?
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1         A.   Yeah, there certainly are.  Off

2 the top of my head, I don't know specifically,

3 but, yes, they would definitely.  Anything

4 recommended by the director and deputy director

5 they would be ready to review individually.

6         Q.   And how many -- you said a clerk

7 does the initial review.  How many of those

8 clerks do you have on staff?

9         A.   It would be six to eight people.

10         Q.   Are those full-time staff members?

11         A.   Six of them would be.

12         Q.   And so you may hire two seasonal

13 to assist?

14         A.   We have a couple permanent

15 part-time.

16         Q.   Okay.  And that equals eight then?

17         A.   Sure.

18              MS. FULLER:  Okay.  Karen, do you

19 have Ohio Revised Code 3505.183 with you?  It

20 is labeled Plaintiffs' Exhibit 22.  Please mark

21 that Warren Exhibit 3 and hand that to

22 Mr. Holeman.

23              (Thereupon, Plaintiffs' Exhibit

24 Warren 3, a copy of Ohio Revised Code 3505.183,

25 was marked for purposes of identification.)
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1         Q.   And, Mr, Holeman, have you

2 reviewed this provision of the Ohio Revised

3 Code before?

4         A.   Possibly, but I'm not sure.

5         Q.   Okay.  I'm going to ask you a

6 question about -- it's on page two, and we are

7 looking at section (B)(3) and (B)(4).

8         A.   Okay.

9         Q.   For the record, section (B)(3)

10 says if, in examining a provisional ballot

11 affirmation and additional information under

12 divisions (B)(1) and (2) of this section, the

13 board determines that all the following apply,

14 the provisional ballot envelope shall be

15 opened, and the ballot shall be placed in a

16 ballot box to be counted, after which it lists

17 five factors.  Do you see that?

18         A.   Yes.

19         Q.   I'm sorry.  Did you say yes?

20         A.   Yes.

21         Q.   Okay.  Sorry.  It was hard to

22 hear.

23              And then section (4) states if, in

24 examining a provisional ballot affirmation and

25 additional information under divisions (B)(1)
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1 and (2) of this section, the board determines

2 that any of the following applies, the

3 provisional ballot envelope shall not be

4 opened, and the ballot shall not be counted,

5 after which it lists seven factors.  Do you see

6 that?

7         A.   Yes.

8         Q.   Okay.  My question for you is,

9 does the board, the Warren County Board of

10 Elections, apply these five factors in

11 examining provisional factors?

12              MR. EPSTEIN:  Objection to the

13 question for lack of foundation.  Go ahead and

14 answer.

15              MR. ANDERSON:  Go ahead and

16 answer.

17              MS. FULLER:  Just for

18 clarification, I was referring to section

19 (B)(3).

20              THE WITNESS:  Okay.  I would say

21 yes, we do use this.

22         Q.   Okay.  And after -- if you

23 examined -- the Warren County Board of

24 Elections examined a ballot and it met all the

25 standards in section three, would you then move
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1 on to examine the ballot with regard to the

2 seven factors listed in (B)(4)?

3              MR. EPSTEIN:  Object to the form

4 and foundation.

5              MR. ANDERSON:  Go ahead and

6 answer, if you can.

7              THE WITNESS:  I would say yes.

8         Q.   So it's your testimony that the

9 Warren County Board of Elections uses both of

10 these criteria in section (B)(3) and (B)(4) in

11 determining whether a provisional ballot should

12 be counted?

13              MR. EPSTEIN:  Same objection.

14              THE WITNESS:  Yes, I would say so.

15         Q.   And, Mr. Holeman, does Warren

16 County match signatures on the provisional

17 ballots?

18         A.   With?  I'm not understanding the

19 question.  I'm sorry.

20         Q.   No, I'm sorry.  I should state it

21 better.

22              When a provisional ballot comes

23 in, do you compare the signature on the

24 provisional ballot with the signature you have

25 in your voter registration?
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1         A.   To a degree, yes.

2         Q.   Can you explain what you mean by

3 that?

4         A.   Yes.  Taking into account that

5 some of our scanned voter registration cards

6 could be any number of years old and that

7 signatures do tend to change over time.

8         Q.   It sounds like to me what you are

9 saying is that you give some leeway with regard

10 to whether the signatures match exactly.  Is

11 that what you mean?

12         A.   I would say yes.

13         Q.   What happens if your clerk

14 determines that the signature does not match,

15 or that she is not able to make a

16 determination?

17         A.   They would immediately bring that

18 to myself or the deputy director.  We would

19 look into the situation and present it to the

20 board if necessary.

21         Q.   Would you reject a provisional

22 ballot on that basis?

23         A.   No, I would never reject a

24 provisional ballot on the basis of a signature.

25         Q.   And do you verify the date of
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1 birth on the provisional ballot with your voter

2 registration record?

3         A.   Yes.

4         Q.   And I'm assuming -- is your voter

5 registration a computer database?

6         A.   Yes, it is.

7         Q.   Okay.  And if the date of birth on

8 the provisional ballot does not match the date

9 of birth that you have in your voter

10 registration database, what would the clerk do?

11         A.   Not match, as in there is

12 something written there and they don't agree?

13         Q.   Exactly.

14         A.   They would bring it to the

15 attention of myself or the deputy director and

16 that would go to the board.

17         Q.   Okay.  Would the board reject a

18 provisional ballot for a mismatched date of

19 birth?

20              MR. EPSTEIN:  Objection.

21              THE WITNESS:  I'm not sure what

22 the board would do.  It would depend on the

23 specific situation.

24         Q.   Are there any circumstances under

25 which the board would contact the Secretary of
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1 State for clarification or assistance?

2         A.   I'm not sure.  It would just

3 depend on the situation.  If the board felt it

4 was necessary.  We have never been shy about

5 contacting the Secretary of State for

6 clarification.

7         Q.   Are there any circumstances under

8 which the Warren County Board of Elections

9 would call a voter to clarify the information

10 they put on their provisional ballot?

11         A.   In my experience, no, but I'm not

12 sure that that's, you know, the hard and fast

13 answer.  Never say never.  But in my

14 experience, that's not something we have done

15 here historically, at least in the last

16 election, and I haven't heard of it being done

17 previous to that.

18         Q.   Do you inform voters that have

19 voted provisionally that their vote -- if their

20 vote will not be counted?

21         A.   No, not individually.

22         Q.   Is there another way that you --

23 did you mean anything by not individually?

24         A.   I guess what I mean is if they

25 were to call us, we would inform them of that,
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1 but we don't notify individual voters about

2 whether or not their ballot was counted.

3         Q.   Okay.  Does the Warren County

4 Board of Elections verify a voter's, who has

5 cast a provisional ballot, citizenship?

6         A.   Not per se.  We verify their voter

7 registration, which they sign an affidavit of

8 citizenship.

9         Q.   Do your staff at the Warren County

10 Board of Elections check the provisional ballot

11 envelope for the signature of a poll worker?

12         A.   Yes, it is checked.

13         Q.   And would you ever reject a ballot

14 based on the failure of a poll worker to sign

15 the envelope?

16         A.   In my experience, no.

17         Q.   Have you ever or has any of your

18 staff ever called a poll worker to ask why they

19 did not sign a provisional ballot envelope or

20 why they did not completely fill out the

21 information on the envelope?

22         A.   I don't believe so.

23         Q.   Is that something you would ever

24 suggest doing?

25         A.   Probably not, but it depends on
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1 the circumstance.

2         Q.   If a poll worker has not filled

3 out the provisional ballot envelope completely

4 or correctly, is that a reason to reject the

5 provisional ballot?

6         A.   I'm sorry.  Can you repeat that?

7         Q.   Sure.  If a poll worker has not

8 completely or accurately filled out the

9 provisional ballot envelope, would that be a

10 reason to reject the provisional ballot?

11         A.   The poll worker's section of the

12 envelope?

13         Q.   Exactly.

14         A.   No, it wouldn't be a reason.

15         Q.   Do you verify the identification

16 as provided by the voter on the provisional

17 ballot envelope?

18         A.   Yes.

19         Q.   So if they list their last four of

20 their Social Security number, you would verify

21 that number?

22         A.   Yes.

23         Q.   Do voters have to provide

24 identification to cast a provisional ballot?

25         A.   No.  That would be a reason to
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1 cast a provisional ballot typically.  Now we

2 still have them to provide the required

3 information, but they don't have to do that to

4 cast the ballot.

5         Q.   Do you verify if the address on

6 the provisional ballot matches the address you

7 have in your voter registration record?

8         A.   We do an address verification, but

9 because of the reasons for casting a

10 provisional ballot, sometimes that address

11 difference is the reason they are casting it,

12 so --

13         Q.   So a different address would not

14 be a reason to reject a provisional ballot?

15         A.   No.

16         Q.   Okay.  Assuming a voter is

17 properly registered in your county, could a

18 person, if he was homeless, use a park bench as

19 a current address for the purpose of the

20 provisional ballot?

21         A.   Yes.

22         Q.   And if a homeless person lists a

23 park bench or something similar as a current

24 address, do you make any attempt to verify that

25 address?
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1         A.   No, we do not.

2         Q.   Will the ballot be counted if such

3 an address is used, assuming all other

4 qualifications are met?

5         A.   Yes, it would be.

6         Q.   If a voter or a poll worker does

7 not provide the reason on the envelope for the

8 reason for which they have cast a provisional

9 ballot, does that affect whether the ballot

10 will be counted?

11         A.   No.

12         Q.   Do you verify whether the voter

13 casting a provisional ballot has already voted?

14         A.   Yes.

15         Q.   And how do you check that?

16         A.   Through our history process, or

17 our history posting for our election, we know

18 if a particular voter has already voted through

19 cross-referencing our absentee records, which

20 sometimes come into play in verifying.  And if

21 we find that they have voted again, then we

22 note it, or voted a second time, I should say.

23         Q.   And if you find they have already

24 voted, then that ballot would be rejected?

25         A.   Well, it would depend on specific
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1 circumstances, but under no circumstance would

2 any second ballot, more than one ballot, be

3 counted for any voter.

4         Q.   How about if a provisional ballot

5 envelope contains multiple ballots, how would

6 that be handled?

7         A.   That would be specifically

8 presented to my board for adjudication and

9 depending on the circumstances.

10         Q.   And do you have any information as

11 to what your board would rely on in making a

12 determination?

13         A.   Any applicable directives from the

14 Secretary of State, I would imagine.  If any

15 Ohio Revised Code is pertinent, I'm sure they

16 would rely on that.

17         Q.   And at the Warren County Board of

18 Elections, what is the ultimate source of

19 guidance in making a determination as to

20 whether to accept and count a provisional

21 ballot?

22              MS. JENNINGS:  Objection.

23              THE WITNESS:  Directives from the

24 Secretary of State typically.

25              MS. FULLER:  And for the court
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1 reporter, there was an objection from

2 Ms. Jennings.

3         Q.   And, I'm sorry, what did you say

4 again?

5         A.   I said ultimately it would

6 probably be the -- any directives pertaining to

7 provisional ballots from the Secretary of

8 State.

9         Q.   And, Mr. Holeman, you discussed

10 that you plan to review the procedures

11 developed in Warren County and perhaps revise

12 them or update them.  When do you plan to do

13 that?

14         A.   As soon as I can get to it.  It's

15 crazy right now, but I certainly intend to do

16 that.

17              MS. FULLER:  I understand.  I

18 don't have any more questions at this time, but

19 I believe that some of our other attorneys

20 will, so I will be turning it over to them.

21 Thank you, Mr. Holeman.

22              THE WITNESS:  Thank you.

23              MR. EPSTEIN:  Mr. Holeman, this is

24 Aaron Epstein on behalf of the Secretary.  I

25 just have a few questions for you.
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1              THE WITNESS:   Okay.

2                REDIRECT EXAMINATION

3 BY MR. EPSTEIN:

4         Q.   Can you tell me how many precincts

5 there are in Warren County?

6         A.   172 for a county-wide election.

7         Q.   How many polling locations will

8 there be for the November 2008 election?

9         A.   116 out in the field, not

10 including our office.

11         Q.   How many poll workers does Warren

12 County anticipate using on election day?

13         A.   Four poll workers per precinct,

14 plus an additional poll worker for every

15 location, as well as 30 troubleshooters out in

16 the field as election officials kind of in a

17 roving capacity.

18         Q.   What sort of training does Warren

19 County provide for the poll workers?

20         A.   All poll workers were trained

21 prior to the March election of this year, and I

22 have elected to bring the presiding judges back

23 for additional training for this election, and

24 which we are in the middle of currently.  And

25 all of our location poll workers would be --
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1 are being trained, 100 percent of them, and

2 then all of our roving troubleshooter poll

3 workers are being trained, all 30 of them, for

4 this election, I should say.

5         Q.   Is that training yet to come, or

6 in the process?  Where are we?

7         A.   We are two-thirds to

8 three-quarters of the way from training the

9 presiding judges prior to this election.  We

10 will finish next week.  We have not trained our

11 election day troubleshooters/rovers.  They are

12 being trained on multiple days next week in

13 full.

14         Q.   Does that training for the poll

15 workers and the presiding judges address the

16 subject of provisional ballots?

17         A.   It does.

18         Q.   Do you give the poll workers any

19 guidance as to what they should tell a voter

20 who is casting a provisional ballot if that

21 voter were to ask how is it going to get

22 decided if my vote counts?

23         A.   We haven't specifically brought

24 that question up, but our poll workers are told

25 that the Board of Elections will make the
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1 determination as to the eligibility of the

2 ballot to be cast, and that's what poll workers

3 are trained to tell the voter.

4         Q.   Has voting begun for the November

5 election in your county?

6         A.   It has begun.  Our in-house early

7 voting began on 9-30.

8         Q.   Where can qualified electors in

9 Warren County vote right now?

10         A.   They can vote at our office in

11 Lebanon, Ohio, at 406 Justice Drive.

12         Q.   To your knowledge, have people

13 cast votes in this election already?

14         A.   Yes, they have.

15         Q.   To your knowledge, have some of

16 those voters cast provisional ballots?

17         A.   A handful.

18         Q.   I may have misunderstood you.  Did

19 you say that there was an election in Warren

20 County in August of this year?

21         A.   Yes, August 5th we had a small

22 special election.

23         Q.   What was on the ballot for that

24 election?

25         A.   A couple of random school issues
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1 and --

2         Q.   Did you say school issues?

3         A.   Yes, school tax levies or

4 whatever, and a police and fire issue in one

5 municipality.

6         Q.   I didn't get that answer.  I'm

7 sorry.

8         A.   A police and a fire issue in one

9 municipality, and two -- one or two school

10 issues in the county.

11              MR. EPSTEIN:  Thank you,

12 Mr. Holeman.  That's all the questions I have.

13              THE WITNESS:  Thank you.

14              SHARON JENNINGS:  Mr. Holeman,

15 this is Sharon Jennings.  I just have a couple

16 questions on one of the documents that I wasn't

17 clear on.

18              THE WITNESS:  Okay.

19                REDIRECT EXAMINATION

20 BY MS. JENNINGS:

21         Q.   If you look at Warren Exhibit 1,

22 the document marked WAR-00007.

23         A.   Okay.

24         Q.   At the bottom of this, there's a

25 date of October 17, 2008.
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1         A.   Uh-huh.

2         Q.   What does that represent?  Do you

3 know?

4         A.   Actually, I don't know.  It would

5 be my guess that it's when that date [sic] was

6 created and/or modified.

7         Q.   Okay.  But it's still your

8 testimony that this is not -- this particular

9 policy you were not involved in developing?

10         A.   No.  In fact, yeah, I have -- I

11 was not involved at all.

12              MS. FULLER:  I have just a few

13 more.

14                 RECROSS-EXAMINATION

15 BY MS. FULLER:

16         Q.   Mr. Holeman, is it accurate to say

17 that poll workers do not make a determination

18 as to whether to count or reject provisional

19 ballots?

20         A.   Poll workers?

21         Q.   Yes.

22         A.   No, they certainly do not.

23         Q.   And based on that testimony, would

24 there be any reason to train poll workers

25 regarding the guidelines for accepting or
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1 rejecting a provisional ballot?

2         A.   No, only the proper way to process

3 them at the polls.

4              MS. FULLER:  Thank you very much.

5 I don't have anything further.  Do either of

6 you have anything?

7              MR. EPSTEIN:  No more questions.

8 Thank you for your time.

9              MS. FULLER:  Thank you so much for

10 your cooperation.  Has your attorney explained

11 signature to you?

12              THE WITNESS:   Yes.

13              MS. FULLER:  Okay.  And do you

14 want to sign, or do you want to waive your

15 signature?

16              MR. ANDERSON:  It's up to you.

17              THE WITNESS:  What's the easiest

18 thing for me?

19              MR. ANDERSON:  Waive.

20              THE WITNESS:  I'm waiving.

21              (Thereupon, the deposition was

22 concluded at 5:59 p.m.)

23

24

25
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1 STATE OF OHIO        )

2 COUNTY OF MONTGOMERY )  SS: CERTIFICATE

3              I, Karen M. Rudd, a Notary

4 Public within and for the State of Ohio, duly

5 commissioned and qualified,

6              DO HEREBY CERTIFY that the

7 above-named KEIR HOLEMAN, was by me first duly

8 sworn to testify the truth, the whole truth and

9 nothing but the truth.

10              Said testimony was reduced to

11 writing by me stenographically in the presence

12 of the witness and thereafter reduced to

13 typewriting.

14              I FURTHER CERTIFY that I am not a

15 relative or Attorney of either party, in any

16 manner interested in the event of this action,

17 nor am I, or the court reporting firm with which

18 I am affiliated, under a contract as defined in

19 Civil Rule 28(D).

20

21

22

23

24

25
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1         IN WITNESS WHEREOF, I have hereunto set

2 my hand and seal of office at Dayton, Ohio, on

3 this _ _ _ _ day of _ _ _ _ _ _ _ _, 2008.

4

5                _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
               KAREN M. RUDD

6                NOTARY PUBLIC, STATE OF OHIO
               My commission expires 5-21-2012

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25






































































































