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1         IN THE UNITED STATES DISTRICT COURT

2          FOR THE SOUTHERN DISTRICT OF OHIO

3                       *  *  *

4 NORTHEAST COALITION

5 FOR THE HOMELESS, et al.,

6               Plaintiffs,

7        vs.                    CASE NO. 2:06-CV-896

8 JENNIFER BRUNNER, in her

9 official capacity of

10 Secretary of State of Ohio,

11 et al.,

12               Defendants.

13                       *  *  *

14          Deposition of DIANA L. GAMBLE, Witness

15 herein, called by the Plaintiff for

16 cross-examination pursuant to the Rules of Civil

17 Procedure, taken before me, Kathy S. Wysong, a

18 Notary Public in and for the State of Ohio, at the

19 Logan County Board of Elections, 255 South Main

20 Street, Bellefontaine, Ohio, on Tuesday, October

21 21, 2008, at 5:05 p.m.

22                       *  *  *

23

24

25
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1 APPEARANCES:

2    On behalf of the Plaintiffs:

3         Porter, Wright, Morris & Arthur

4    By:  Paul Hallinan
        Attorney at Law

5         1600 One Dayton Centre
        One South Main Street

6         Dayton, Ohio  45402

7    On behalf of the Defendant Jennifer Brunner,
   Secretary of State:

8
   By:  Aaron Epstein

9         Assistant Attorney General
        30 East Broad Street

10         16th Floor
        Columbus, Ohio  43215

11
   On behalf of the Defendant State of Ohio:

12
   By:  Sharon Jennings

13         Assistant Attorney General
        30 East Broad Street

14         16th Floor
        Columbus, Ohio  43215

15
   On behalf of the Witness:

16
   By:  Gerald L. Heaton

17         Prosecutor
        117 East Columbus Avenue

18         Bellefontaine, Ohio  43311

19 ALSO PRESENT:

20         Lucinda Holycross
        Nancy Knight

21         Ben Stahler
        Ann Beck

22
                  *  *  *

23

24

25



0dca7296-aca0-4269-8224-3dcfd253bd0b

The Northeast Ohio Coalition for the Homeless, et al. v. Brunner, Jennifer, etc. Diana L. Gamble

Mike Mobley Reporting  937-222-2259

Page 3
1                   DIANA L. GAMBLE

2 of lawful age, Witness herein, having been first

3 duly cautioned and sworn, as hereinafter

4 certified, was examined and said as follows:

5                  CROSS-EXAMINATION

6 BY MR. HALLINAN:

7         Q.   I assume our witness is Miss Gamble.

8 Do I have that right?

9         A.   That is correct, but I would also

10 like to include Miss Holycross because we have a

11 small office, we do flip-flop our positions on an

12 every other year basis so that we do work very

13 close hand in hand.

14         Q.   Yeah.  The way the rules work, we

15 can't accommodate people that actually live in the

16 real world.  We have to operate on false

17 assumptions, one of which is we're only going to

18 do one deponent at a time.

19              I'll tell you what though, if it

20 comes to a point where you think you need Miss

21 Holycross to give you the information or we want

22 to do that, we'll have her sworn in and we'll do a

23 separate one with her.

24         A.   Okay.

25         Q.   Will that work for you guys at this
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1 time?

2         A.   That will work.

3         Q.   Let's start with you, Miss Gamble.

4 Why don't you state your name for the record.

5         A.   It's Diana L. Gamble.

6         Q.   And what is your position?

7         A.   Director of the Logan County Board of

8 Elections.

9         Q.   And generally what are your duties,

10 functions, and responsibilities as director?

11         A.   As a director, I'm responsible for

12 conducting -- we strive to serve the public with

13 utmost integrity to conducting fair and honest

14 elections.  We process voters' registration forms.

15 From there we input the data into the computer.

16 We process candidates wanting to go on the ballot

17 with their petitions, we check the validity of

18 those and then submit it to the board for their

19 certification.  We program elections.  We -- in

20 doing so we verify ballot proofs.  We check State

21 petitions that might come in that need to have the

22 signatures certified back to the State.  Just

23 about everything.  In a small board of elections

24 we're responsible for all the functions.

25         Q.   Okay.  What specific functions do you
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1 have or come to mind that you could describe with

2 respect to the processing, accumulation, counting,

3 rejection, assessment, validation of provisional

4 ballots?

5         A.   The responsibility there is when the

6 provisionals come in on election night or the ones

7 that are voted in-house, they are held in a

8 secured area until after the election and then

9 it's our responsibility, including the director

10 and the deputy director, where we will check those

11 petitions -- or the -- I'm sorry, the

12 provisionals.  A general check to make sure that

13 they have the affirmation statement, whether

14 there's any ID, we go through and check that; and

15 the ones that are -- that look -- appear to be

16 acceptable, we will put those in one pile for the

17 board to review and then we will put the ones that

18 definitely have an issue in another pile for them

19 to review.  And then they are the ones that will

20 make the final determination.

21         Q.   Okay.  The collection of provisional

22 ballots -- I guess if you start with the offering

23 of a provisional to voters who can't vote regular,

24 that's done at the polls on election night?

25         A.   It's done at the polls or it's done
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1 in here at the Board of Elections, either one.

2         Q.   Okay.  Let's deal just with the polls

3 for now.

4         A.   Okay.

5         Q.   At the poll on election day a

6 provisional is offered to a voter in a certain

7 situation, who does the offering?

8         A.   The poll worker would.

9         Q.   Are the poll workers -- well, strike

10 that.

11              How many precincts do you have?

12         A.   Forty-four.

13         Q.   How many polling locations?

14         A.   Twenty-six.

15         Q.   How many poll workers at each

16 location?

17         A.   Typically four.

18         Q.   I'm sorry, is that four per location

19 or four per precinct?

20         A.   Four poll workers per precinct.  I'm

21 sorry.

22         Q.   That's okay.  Good.  And those poll

23 workers, any one of the four, could present a

24 provisional to a voter who apparently falls in the

25 category of needing one?
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1         A.   Yes, they can.

2         Q.   Okay.  And then those poll workers

3 would take the provisional ballot and process it,

4 do the affirmation, the verification, put it in a

5 sealed envelope, put it in a ballot box, and then

6 it goes to you folks?

7         A.   That is correct.

8         Q.   And when it goes to you folks, how

9 many people look at it?

10         A.   Once it comes to our office, it is

11 mainly the director and the deputy director and

12 then -- sorry about that.  People don't realize

13 we're closed apparently.

14         Q.   It sounds like you have a train going

15 through your office.

16         A.   Well, we feel like there's a train

17 going through our office on a daily basis.

18              It's a deputy and a deputy director,

19 and then we do have part-time clerks that do work

20 for us during the election season and they are

21 also trained to check the provisional ballots for

22 the general appearance of the ballot and the

23 validity of it before it goes to the board of

24 directors.

25         Q.   Okay.  How many of those folks will
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1 you have for this November?

2         A.   We have three that are permanent

3 temporaries, I guess is how I would want to put

4 that.

5         Q.   That's a contradiction in terms.

6         A.   Well -- temporary part time.  They

7 only work during the election season.

8         Q.   Yeah, I'm with you.  I'm just joking.

9         A.   Okay.  Well, I couldn't see you

10 smile.

11         Q.   I'm sorry.  Assume I'm smiling on

12 everything I say.

13         A.   Okay.

14         Q.   Three permanent part-time or seasonal

15 or however you want to describe it?

16         A.   Correct.

17         Q.   So you would have a total of five

18 folks in your office that would be looking at,

19 evaluating, assessing, and at least making an

20 initial categorization of provisionals to be

21 accepted or rejected; is that fair?

22         A.   That is fair.  But one of our clerks

23 is currently recovering from pancreatic cancer

24 surgery so we're off numbered at this point in

25 time.
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1         Q.   In addition -- are there any in

2 addition to the three that would be called in, for

3 example, on the four year elections or is it

4 always just the three or four?

5         A.   Typically it's the three or four.  We

6 do have an additional staff helping us absentee

7 vote, but they're just doing absentee voting.

8         Q.   Not involved in the provisionals?

9         A.   Not involved in the provisionals.

10         Q.   All right.  Let's talk a little bit

11 about documents.  I have a package of documents

12 that was produced before today.  If I've got this

13 right, it consists of a document called frequently

14 asked questions?

15         A.   Yes.

16         Q.   Let me ask you this, do you have the

17 package LOG1 through LOG31 there?  The court

18 reporter may have gotten that to hand out.

19              (Thereupon, an off-the-record

20 discussion was had.)

21 BY MR. HALLINAN:

22         Q.   Let's deal with LOG1 through 31

23 first.  That looks to be -- or I assume that is

24 the package of documents that you produced in

25 response to the subpoena?
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1         A.   Yes.  Yes, it appears to be what was

2 originally given.

3         Q.   Why don't we go ahead and mark that

4 as Logan 1.

5              (Thereupon, an off-the-record

6 discussion was had.)

7              (Thereupon, Logan Exhibit 1 was

8 marked for purposes of identification.)

9 BY MR. HALLINAN:

10         Q.   Let's go through Logan 1 very

11 quickly.  There's a document that runs apparently

12 three pages that begins frequently asked

13 questions?

14         A.   Correct.

15         Q.   It goes LOG1 through LOG3?

16         A.   Correct.

17         Q.   And what is that?

18         A.   The Secretary of State will often --

19 if they have received numerous questions and it's

20 a repeated question, they will produce a document

21 like this that will state the question and give us

22 the answer so that the same -- you know, another

23 Board of Elections is not calling them, that

24 they've already received numerous questions.  So

25 it's just a fact and answer back to us of the
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1 questions they've been receiving.

2         Q.   Okay.  And this was something that

3 was created by you folks though?

4         A.   No, it came from the Secretary of

5 State's office.

6         Q.   Okay.  This is from the Secretary of

7 State's office?

8         A.   That is correct.

9         Q.   Okay.  And how is this distributed to

10 you, do you know?

11         A.   It would have been through e-mail.

12         Q.   And what distribution is made of this

13 at your office?

14         A.   It's printed off the e-mail and

15 distributed to anyone that would be affected by

16 checking the provisionals.

17         Q.   Is that just the five or six folks

18 that we talked about a little bit earlier?

19         A.   That is correct.

20         Q.   This doesn't go out to the poll

21 workers at the precincts?

22         A.   No, absolutely not.

23         Q.   Okay.  And then Logan -- or LOG4

24 through LOG -- this is the big one, I think --

25 LOG19 is Secretary of State Directive 2007-06.  Do
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1 I have that right?

2         A.   That is correct.

3         Q.   And this again would be distributed

4 to you from the Secretary of State?

5         A.   That is correct.

6         Q.   Okay.  And what distribution do you

7 make of this -- well, this particular directive in

8 particular?

9         A.   The directives, advisories, and

10 memorandums are also distributed to the board

11 members.

12         Q.   Board members and the five or six of

13 you that would be handling the provisionals?

14         A.   Correct.

15         Q.   Okay.  And how about the poll

16 workers?

17         A.   No.

18         Q.   Okay.  And then next one is Logan 20

19 through 23.  And by that I mean LOG20 through

20 LOG23.  That's another advisory, 2008-22, and

21 would the same apply to this?

22         A.   The same would be applicable as the

23 directive.

24         Q.   In terms of distribution is what I

25 mean.



0dca7296-aca0-4269-8224-3dcfd253bd0b

The Northeast Ohio Coalition for the Homeless, et al. v. Brunner, Jennifer, etc. Diana L. Gamble

Mike Mobley Reporting  937-222-2259

Page 13
1         A.   Correct.  Correct, it would -- board

2 members and the staff.

3         Q.   And the next one is LOG24 through 31?

4         A.   Yes.

5         Q.   Okay.  And those are distributed in

6 the same manner?

7         A.   New this election we actually were

8 instructed to distribute that one also to the poll

9 workers this time around, and we are giving

10 them --

11         Q.   The poll workers got this particular

12 one on guidelines for provisional voting?

13         A.   Presiding judges only, and we have

14 not had the training yet so they have not

15 officially gotten theirs because the training will

16 be this week; but they will receive a copy of

17 this.

18         Q.   You have one presiding judge for each

19 precinct?

20         A.   Correct.

21         Q.   So you would have one -- is one of

22 the four a presiding judge?

23         A.   Correct.

24         Q.   So you just have one copy of this

25 basically in each precinct?
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1         A.   Correct.

2         Q.   Okay.  Do you know why the

3 distribution was changed for this particular one?

4         A.   Do not know.

5         Q.   And where did that instruction come

6 from, your board or from the Secretary of State?

7         A.   It's right in the directive that

8 you're looking at.

9         Q.   Oh, okay.  Thank you.  Okay.  I'm

10 stupid, where is it?

11         A.   Okay.  It's in the fourth paragraph

12 where it starts out the Secretary of State's

13 office has incorporated the instructions

14 contained --

15         Q.   I've got you, presiding judges must

16 be provided.  Okay.  Thank you very much.

17         A.   Sure.

18         Q.   And that concludes exhibit Logan 1

19 which are the documents you produced prior to the

20 deposition; is that right?

21         A.   That is correct.

22         Q.   And I understand from Mr. Heaton you

23 have some additional documents?

24         A.   We do have.

25         Q.   Maybe you could give me an idea what
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1 those might be since we don't have copies here.

2         A.   Directive 2004-42, which is -- it

3 was -- the title of it is provisional voting, home

4 precinct balloting only.

5         Q.   Okay.

6         A.   Advisory 2008-12, use of military

7 identification cards for the purposes of voting.

8         Q.   Okay.

9         A.   2008-60, procedures if a court order

10 causes any polling location to remain open on

11 election day past 7:30.

12         Q.   Okay.

13         A.   Advisory 2008-22, privacy of

14 provisional voter and provisional ballot

15 information.

16         Q.   That was actually -- was that

17 included in the information you sent us already?

18         A.   You know, it might have been.

19         Q.   Yeah, it was.  It's the one that ends

20 on Logan 23 -- or LOG20 through 23.

21         A.   That's it.  Yes.  You do have that

22 one.  Directive 2008-81.

23         Q.   That was also in the packet.

24         A.   That was also in the packet.  Okay.

25 Then I think you have received -- there was a
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1 couple of bulletin boards -- a bulletin board is,

2 again, the Secretary of State provides this when

3 they receive numerous questions on the same issue.

4 If they don't put it in a fact and answer written

5 document form, they will post it on the bulletin

6 board on their website and you can go to that

7 website, pull the information about provisional

8 voting.  I do have a couple of the different

9 bulletin boards that we did go to with those

10 questions.

11         Q.   Is there a way of telling what those

12 different bulletin boards are?  I mean, can you

13 describe what you have there?

14         A.   One of the bulletin boards is

15 strictly on provisional ballots and the questions

16 are on provisional voting.  One of the other

17 bulletin boards -- and we're talking numerous

18 questions within the body of the bulletin board.

19         Q.   I'm with you.

20         A.   And another one is just ballots and

21 voting that we found that had maybe questions

22 sporadically throughout that grouping of questions

23 on the bulletin board.

24         Q.   Okay.  How do you gain access to

25 these bulletin boards?
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1         A.   Through a secured site for Boards of

2 Elections we can gain access through the Internet.

3         Q.   A secured site at the Secretary of

4 State's office?

5         A.   Right.

6         Q.   The bulletin board that you described

7 as being devoted specifically to provisional

8 ballots --

9         A.   Uh-huh.

10              MR. HALLINAN:  Actually, Miss Wysong,

11 do you have a document that has Bates number MIA

12 00043 at the beginning?

13              (Thereupon, an off-the-record

14 discussion was had.)

15              (Thereupon, Logan Exhibit 2 was

16 marked for purposes of identification.)

17 BY MR. HALLINAN:

18         Q.   I'm showing you what's been marked as

19 Logan 2.  Is this one of the bulletin boards you

20 were talking about?

21         A.   I am looking as we speak.  Yes, it

22 is.

23         Q.   This is the one that you referred to

24 as being specifically devoted to provisionals,

25 correct?
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1         A.   That's correct.  I'm sorry, you did

2 receive that one.

3         Q.   We didn't from you, but that's good.

4 We did get it, I think, from Miami County, if I

5 recall.

6         A.   Okay.

7         Q.   You said there was another site and

8 I'm not sure I understand the context of that

9 site.  You said that's a general thing that has

10 provisional stuff scattered throughout it.

11         A.   Yes.  It's the same --

12         Q.   Do you have a copy of that one there?

13         A.   Yes, I do.  It's the same format as

14 the other and it's --

15         Q.   Why don't we go ahead -- do you have

16 a copy for yourself and a copy for us there?

17         A.   Yes, I have a copy for the court

18 reporter to take.

19              MR. HALLINAN:  Why don't you go ahead

20 and have that marked as Exhibit 3, Kathy, when you

21 get a chance.

22              (Thereupon, Logan Exhibit 2 was

23 marked for purposes of identification.)

24 BY MR. HALLINAN:

25         Q.   And then the other things you talked
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1 about were directives and advisories from the

2 Secretary of State, right?

3         A.   Correct.

4         Q.   Okay.  Do you have any locally

5 created, locally generated procedures, Q and As,

6 directives for your poll workers -- poll workers

7 or your -- the three or four permanent temporaries

8 you have?

9         A.   We do have some procedures for

10 processing absentee and provisional ballots after

11 an election.  We have a procedure for processing

12 provisional ballots and we also have a board

13 policy on absentee and provisional ballots; and we

14 do provide to the poll workers, it's a -- it's a

15 flow chart that's provided by the Secretary of

16 State and it's an addendum to Directive 2008-80.

17         Q.   Okay.  Apart from the Secretary of

18 State thing, the other things you mentioned, the

19 flow chart -- apart from the flow chart, the other

20 things you mentioned are drafted locally by you

21 folks?

22         A.   That's right.

23         Q.   Created locally by you folks?

24         A.   That is correct.

25         Q.   Do you have those there with you?
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1         A.   Yes, I do.

2         Q.   Maybe you could go down one by one

3 and tell me what these things look like and what

4 they consist of.  You mentioned three items, as I

5 recall.

6         A.   Correct.  The first one is the actual

7 board policy and security plan -- security plan

8 for processing absentee and provisional ballots,

9 and it is a board policy that outlines how the

10 provisional ballots are going to come in and how

11 they're checked.  And they're put into the two

12 categories and then the ballots that aren't

13 compliant, they're in -- well, they're in one of

14 the categories.  And then the board will determine

15 their -- not just those but they determine the

16 validity of all of them.  So basically it's just a

17 board policy on how that's to be handled.

18         Q.   Okay.  Before you -- before you go

19 any further, do you have two copies there?

20         A.   I have one copy but I can have

21 another copy.

22         Q.   Okay.  Maybe we can -- can we have

23 the one you have marked right now?

24         A.   Sure.

25              (Thereupon, Logan Exhibit 4 was



0dca7296-aca0-4269-8224-3dcfd253bd0b

The Northeast Ohio Coalition for the Homeless, et al. v. Brunner, Jennifer, etc. Diana L. Gamble

Mike Mobley Reporting  937-222-2259

Page 21
1 marked for purposes of identification.)

2 BY MR. HALLINAN:

3         Q.   And then the next one you had?

4         A.   The next one we have, it is called

5 procedures for processing absentee and provisional

6 ballots after the election; and it's an outline

7 for our staff members that when the provisional

8 comes in, there's a section that talks about

9 processing provisional ballots who voted -- or

10 voters who moved from one county -- moved in from

11 another county, voters who -- had moved to another

12 county and then there's a procedures for voters

13 who moved into our county and then there's a

14 procedures for provisional ballots that were voted

15 by voters that are within our county.

16         Q.   Okay.  I think I'm with you.  This is

17 all one procedure or one outline?

18         A.   One outline, yes.

19         Q.   And it covers those topics?

20         A.   Correct.

21         Q.   Okay.  And how big of a document is

22 that?

23         A.   Two pages.

24         Q.   Two pages?

25         A.   Correct.
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1         Q.   Why don't you go ahead and have that

2 marked Logan 5.

3              (Thereupon, Logan Exhibit 5 was

4 marked for purposes of identification.)

5 BY MR. HALLINAN:

6         Q.   Then you have one more -- or another

7 one anyway?

8         A.   Yes.  We have one that's called

9 procedures for processing provisional ballots in

10 the M100 scanner, and that's basically once it's

11 been determined whether the ballot is -- if it's

12 valid and the board has certified it, it just

13 explains that, you know, they are opened and laid

14 flat and then the polls -- we have particular

15 M100s and memory cards assigned to a certain

16 scanner, then those ballots are inserted into that

17 particular scanner to be read and to be tabulated.

18 So it's just explaining how we do that -- what

19 happens after the board has certified.

20              Can I have one second --

21         Q.   Sure.

22         A.   -- to question?

23              (Thereupon, the witness conferred

24 with Mr. Heaton.)

25              THE WITNESS:  Two of the documents
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1 that you just mentioned, the one I mentioned I'm

2 just talking about and also Exhibit 4, it current

3 says that the director and deputy director has the

4 authority to take the ones that have been -- what

5 the board -- the staff has determined to have no

6 discrepancies of any issues on it, that they were

7 clearly an accountable provisional, to open them

8 up and to have them ready for the board.  I would

9 like to clarify that that has never happened.

10 We've never done it that way.

11              The board does do all of the -- once

12 they have certified them, they have actually

13 opened all of them on their own, sliced the

14 envelopes open and opened them up.  The deputy and

15 the deputy director or the staff has not done

16 anything of the nature, and that policy in that

17 procedure is currently being revised before this

18 next election.

19 BY MR. HALLINAN:

20         Q.   Before next week -- or two weeks from

21 now?

22         A.   Correct.

23         Q.   Okay.  And that revision has already

24 been discussed by the Board of Elections and

25 they've authorized it?
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1         A.   We are in the process of it.  We have

2 a board meeting Saturday.

3         Q.   I've got you.  I see where you're

4 going.  Okay.

5              Before we do that, this procedures

6 for the M100 scanner, were you done describing

7 that?

8         A.   Yes, I was.

9         Q.   And is that the last document you

10 have?

11         A.   Yes, it is.

12         Q.   Okay.  Why don't you go ahead and

13 mark that as Logan 6 then.

14              (Thereupon, Logan Exhibit 6 was

15 marked for purposes of identification.)

16 BY MR. HALLINAN:

17         Q.   Going back to Logan 4, how long has

18 that procedure been in place?

19         A.   It's dated October 31, '07.

20         Q.   And I think you indicated that the

21 process of rejection -- was it acceptance or

22 rejection, I don't remember what you said, that

23 the circular actually says that that's done by you

24 folks when, in fact, it's done by -- it's the

25 opening, I guess, is what you said.  The opening
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1 is never done by you, it's always done by the

2 board?

3         A.   That is correct.

4         Q.   Okay.  In October 31, '07 it wasn't

5 done by you, it was done by the board back then,

6 but the procedure for some reason or other

7 reflects some other different process?

8         A.   That is correct.

9         Q.   Do you know why that was or why it

10 reflected a different process?

11         A.   I cannot answer that.  I don't

12 remember.

13         Q.   Okay.  Did you draft these -- or do

14 you know who did draft these I should ask?

15         A.   It was a combination of both Lucinda

16 and I working on those.

17         Q.   I guess I should ask you, how long

18 have you been doing this?

19         A.   I'm in my fourth year.

20         Q.   Okay.  And Lucinda, how long has she

21 been around doing this?

22         A.   She's been here five.

23         Q.   Okay.  Now, this process though,

24 regardless of who opens, you said the process

25 involved under Exhibit 4 separating the
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1 provisionals into categories -- two categories?

2         A.   Correct.

3         Q.   And that determination is made by you

4 two and by the three or four?

5         A.   That is correct.

6         Q.   And that's done based upon the

7 information on the envelopes?

8         A.   That is correct.

9         Q.   Okay.  Without looking inside?

10         A.   That is correct.

11         Q.   Okay.  And I take it the processor --

12 the information on the envelopes would be what

13 we've come to affectionately call the affirmation

14 form?

15         A.   That is correct.

16         Q.   And also the verification forms on

17 the back?

18         A.   That is right.

19         Q.   Okay.  Do you have any other forms or

20 things that need to be filled out on your

21 envelopes?

22         A.   No.

23         Q.   Just those two.  Okay.

24         A.   Everything is on the envelope.

25         Q.   When you come to assess an
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1 affirmation form to determine whether it seems to

2 be good or seems to be one that might be rejected,

3 what criteria do you use to evaluate the forms?

4         A.   The voter must put their name at the

5 top of the form where they're solemnly swearing

6 that they are registered in the precinct and that

7 they are eligible to vote in this election.

8         Q.   Okay.  They have to print their name

9 there?

10         A.   Print, yes.  That is correct.

11         Q.   Okay.

12         A.   And then at the very bottom the voter

13 must sign where it has the signature of the voter.

14         Q.   Okay.

15         A.   Those are requirements.  If we can

16 make a determination that we can -- and then --

17 I'm sorry.  And on the back it has a statement

18 where the election official checks whether they

19 saw the current or valid photo ID.  That's another

20 place where we do check to see.  Even though -- if

21 they don't check that, we still do not punish the

22 voter because of that.  But the other information

23 that we base it off of is the additional

24 information that's provided, we do use that if

25 need be to verify that that voter is who that
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1 voter is.

2         Q.   You mean the information provided on

3 the affirmation form?

4         A.   That is correct.

5         Q.   I'm with you.  Okay.  So without the

6 printed name, the signature of the voter, or

7 the -- well, I guess just those two, without one

8 of those you will reject the ballot -- or it would

9 be recommended for rejection to the board; is that

10 fair?

11         A.   That is fair.

12         Q.   Okay.  And if both of those are on

13 there, then what criteria would result in

14 rejection after that?  In other words, if you have

15 a name and you have a signature, do you reject

16 because other information is missing or is it sort

17 of a --

18         A.   Other reasons for rejections may be

19 that they're just not registered, and that's where

20 we need the additional information to confirm --

21         Q.   Okay.

22         A.   -- whether it's an address or a date

23 of birth, whether they actually are or they are

24 not.

25         Q.   Okay.  So if there's no date of



0dca7296-aca0-4269-8224-3dcfd253bd0b

The Northeast Ohio Coalition for the Homeless, et al. v. Brunner, Jennifer, etc. Diana L. Gamble

Mike Mobley Reporting  937-222-2259

Page 29
1 birth, you might reject -- or you might recommend

2 rejection or you might not depending upon what the

3 other information is?

4         A.   That is correct.

5         Q.   Okay.  And the same for addresses, if

6 the address is filled out or not filled out, you

7 might reject or might not reject depending upon

8 other information on the form?

9         A.   And we're still under the assumption

10 that they failed to provide -- or they did

11 provide, are you saying, the --

12         Q.   I understood you to say if they

13 didn't provide a printed name and a signature, it

14 would be automatically recommended for rejection?

15         A.   That's right.  I just wanted to make

16 sure we were still there.

17              Yes, that is correct.  And like you

18 say, the additional information is used to

19 verify -- we may have to use the address to look

20 them up to see if they're in their correct

21 precinct or if their date of birth -- so we can

22 confirm that that -- if it's a junior or a senior,

23 that we have the right person if they did not put

24 the junior or senior on there.

25         Q.   I've got you.  But if there's no
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1 question of junior or senior, for example, and

2 everything else sort of checks out, the date of

3 birth -- absence of a date of birth wouldn't be a

4 reason for recommending rejection?

5         A.   No.

6         Q.   And, in fact, if the other reasons

7 check out, you would probably recommend for

8 acceptance?

9         A.   Yes.

10         Q.   Okay.  And do you do any

11 information -- or do any checking to check, for

12 example, if addresses are provided but they don't

13 match up with a post office or a residence that's

14 known to the post office, do you do any -- do any

15 checking to see whether or not they can otherwise

16 be verified -- the address can otherwise be

17 verified?

18         A.   Yes.

19         Q.   Let me withdraw that horrible

20 question and try it this way.

21              What other information -- or what

22 other process do you follow to investigate the

23 information on the front of the affirmation form?

24         A.   Well, if we cannot confirm just with

25 the signature and the statement at the top, if the
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1 address is something -- we had a prime example

2 where we don't have a house number that's in our

3 system, we will check the map room to see if

4 there's -- that maybe it's a brand-new house, it

5 has not been added to our system yet but yet they

6 are still within the county, that would be a prime

7 example that, you know, they're registered here,

8 they just moved -- they built a new house, they

9 didn't change their address, but they would still

10 be -- it would be counted.

11         Q.   Okay.  What if it was someone who

12 didn't have an address, for example, gave you an

13 intersection of two roads?

14         A.   That is -- that would -- we would

15 investigate that to make sure that that was

16 correct.  We haven't -- we've not had to deal with

17 that prior to this point but we would investigate,

18 yes.

19         Q.   Okay.  And the investigation -- say

20 it produced the situation where there was no

21 structure at that intersection but it's obviously

22 a location within the county, would that be

23 something that would be recommended for acceptance

24 or recommended for rejection?  And that's all the

25 information you had about address.
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1         A.   It would be -- it would be

2 recommended for acceptance for the fact that a

3 homeless person could use a park bench as their

4 permanent address.

5         Q.   Well, you're reading my mind.  That

6 was actually what I was getting at.  Okay.  Good.

7              So you could accept a park bench if

8 you could identify where the park bench is located

9 from the address information given, you would use

10 that as a verifiable address for purposes of

11 accepting the ballot?

12         A.   That is correct.

13         Q.   Hang on a second.  Other

14 possibilities, I don't want to go too deeply into

15 this, but other possibilities, for example, date

16 of birth is on there but it doesn't match up with

17 the date of birth on the registration and it's not

18 a junior or a senior thing, what kind of

19 investigation would you do in that situation?  Do

20 you understand what I'm asking?

21         A.   Correct.  We would verify with the

22 other information that they have provided and we

23 would also verify with the signature if the

24 signature matches up because it's not unusual for

25 someone to put their date of birth of January 2nd
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1 of 2008.

2         Q.   Oh, I see what you're saying.  Okay.

3 The equivalent of a typo?

4         A.   Right.

5         Q.   Okay.

6         A.   And we do -- we would want them to

7 bring in something to verify that their date of

8 birth is correct.

9         Q.   You would ask them to do that during

10 the ten day period?

11         A.   Within the ten day period if there's

12 just -- if it's something that just really throws

13 us off that we can't make a determination, we'll

14 give that voter the opportunity to do that.

15         Q.   You would consider then proof of the

16 date of birth a part of the process of providing

17 identification information during the ten day

18 period; is that fair?

19         A.   That would be fair.  That would be

20 part of their identification, yes, to prove they

21 are who they are.

22         Q.   Okay.  I take it from what you've

23 told me in terms of the documents you've

24 provided -- hold on a second.  Wait a minute.  Oh,

25 okay.
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1              Under the procedure in Logan 4, you

2 separate these things into two categories, they're

3 recommended for acceptance -- and I'm just using a

4 phrase I'm using.  If it's wrong tell me so -- but

5 recommended for acceptance, recommended for

6 rejection, and those are presented to the board

7 that way?

8         A.   Recommended for acceptance and the

9 ones that are noncompliant and/or questionable is

10 how we word it.

11         Q.   Noncompliant.  Okay.

12         A.   Yeah.  But we separate those for the

13 board, correct.

14         Q.   Okay.  The recommended for

15 acceptance, how does the board address those?  Do

16 they address them individually?  Do they vote on

17 them as a group?  Do they vote at all?  What's the

18 process for dealing with the recommended for

19 acceptance?

20         A.   The ones for acceptance they will --

21 the ones that we absolutely know everything is

22 matching up with their voter registration, they

23 will individually go through and look at those and

24 make a -- you know, decide on them; but they will

25 vote on all of them as a group when it's said and
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1 done.

2         Q.   Okay.

3         A.   They don't individually --

4         Q.   What's the record kept on that?  Is

5 there a listing of names that go on the minutes or

6 how does it work?

7         A.   In the minutes -- the only ones that

8 are listed in the minutes are the ones that are

9 rejected.

10         Q.   The ones that are accepted, it's just

11 they're voted -- they have provisionals and they

12 voted so it must have been accepted; is that

13 right?

14         A.   Yes.

15         Q.   All right.  Is there a record kept of

16 the provisionals that were accepted by name, I

17 guess is my question?

18         A.   The envelopes are kept and it is

19 within -- we have -- it's entered into your system

20 if they voted by provisional and whether it was

21 accepted or not accepted.

22         Q.   I'm with you.  Okay.  Now, the ones

23 that are rejected -- strike that.

24              The ones that are rejected -- strike

25 that.
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1              The ones that are determined --

2 deemed to be not fully compliant or some question

3 about compliance, those are presented to the board

4 in the same manner?

5         A.   That is correct.

6         Q.   And disposed of in the same manner?

7 I mean, the board looks at each individual one and

8 then votes on them?

9         A.   They will single out -- the last

10 election they singled -- if there's one that they

11 weren't sure about, they may single them out and

12 have more discussion on it.  But they do

13 individually go through every one of them and look

14 at the reason why the staff may have thought there

15 was a questionable issue to it and then they will

16 make a determination on each one of them whether

17 the staff was correct or incorrect.

18         Q.   Okay.  You said they pull out some

19 that might be more questionable than others?

20         A.   That's probably not a good way of

21 saying that.  It may be one that might have been a

22 poll worker error versus not a voter error and we

23 just -- you know, that might be one that they

24 would want to consider looking at in a different

25 aspect also.
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1         Q.   I'm with you.  For example, if the

2 poll worker didn't fill out the form correctly or

3 didn't sign the form?

4         A.   Correct.

5         Q.   And I think you phrased that before

6 as not wanting to penalize those voters?

7         A.   Correct.

8         Q.   And then in Logan 5 you said there

9 was an outline for out of county -- or outline for

10 various -- I would characterize this as moves; is

11 that right, how you deal with voters who have

12 moved?

13         A.   Right.

14         Q.   And that's all that really addresses?

15 It's not an identification issue except as to the

16 address?

17         A.   Right.

18         Q.   Okay.  And how old is that procedure?

19         A.   I do not have a date on it.  I don't

20 know.

21         Q.   Has it been there the four years

22 you've been there?

23         A.   No, it's been within the last four

24 years; but I don't have a date when it was

25 implemented.
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1         Q.   Okay.  Going back to -- all of the

2 documents you have mentioned other than Logan 4,

3 5, and 6 -- I should say the first documents you

4 mentioned and all the documents you produced are

5 generated by the Secretary of State.  Is there

6 anything other than 4, 5, and 6 that are generated

7 locally?

8         A.   No.  No, everything else is from the

9 Secretary of State.

10         Q.   Okay.  Would you look at Logan 3,

11 which is the bulletin board on provisional

12 ballots?

13         A.   Yes.

14         Q.   At least I think it is.  Is that how

15 we marked that?

16         A.   Yes.

17         Q.   If you look at the second page,

18 there's a question that begins our BOE office.  Do

19 you see that?

20         A.   I think Exhibit 3 is the generic

21 bulletin board, it's not the provisional bulletin

22 board.

23         Q.   I'm sorry.  Maybe it's Logan 2 is the

24 generic --

25         A.   It is.
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1         Q.   -- provisional.  I apologize.  Logan

2 2 on the second page there's a -- the second

3 question is -- it starts off our BOE office.  Do

4 you see that?

5         A.   Uh-huh.

6         Q.   Okay.  Two paragraphs below the

7 question there's a paragraph that begins however.

8         A.   Okay.

9         Q.   And the last sentence -- this is

10 about verifying identification and qualifications

11 to vote by the board itself.  Do you see where I'm

12 at?

13         A.   The process the BOE uses to verify,

14 is that what you're --

15         Q.   There you go.  And the last sentence

16 says that there should be a policy in place

17 regarding this.  Do you see where I'm at?

18         A.   Uh-huh.

19         Q.   Do you have such a policy in place --

20 or does your board have such a policy in place?

21         A.   For the actual verification?

22         Q.   Yes.

23         A.   We -- the policy just states that the

24 board makes that determination, that they

25 decide -- we follow -- we follow the -- according
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1 to Logan 4, 5, and 6, the policy would be -- is we

2 would follow the procedures on how to do it and

3 then the board makes the determination on the

4 actual verification of certifying the names; but

5 we don't have a board policy -- you know, we just

6 use the Secretary -- or the Revised Code statutes

7 to make that determination; but we don't have a

8 separate one that says, you know, if they don't

9 provide their affirmation statement, they're going

10 to be disqual -- or not certified -- not verified

11 and certified to be counted.  We don't have

12 anything to that nature that breaks it down

13 individually, no.

14         Q.   Yeah.  I've got you.  In other words,

15 Logan 4 and Logan 5 talk about how those ballots

16 get to the board or how they're --

17         A.   Right.

18         Q.   -- or how they're processed to get to

19 the board, but then the board applies its

20 understanding of the statutory requirements; is

21 that a fair way of looking at it?

22         A.   That is it.  That is correct.

23         Q.   All right.  Hang on just a half a

24 second.

25              (Thereupon, an off-the-record
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1 discussion was had.)

2 BY MR. HALLINAN:

3         Q.   Are you familiar with this statute,

4 ma'am?

5         A.   Yes.

6         Q.   You're looking at Plaintiff's Exhibit

7 22, and that's Revised Code Section 3505.183, do I

8 have that right?

9         A.   Yes.

10         Q.   Okay.  Is that what you were looking

11 for?

12         A.   Yes.  I have it in my hands.

13         Q.   Okay.  Good.  Now, Plaintiff's

14 Exhibit 22, with that statute, you say you are

15 familiar with how this thing operates?

16         A.   We review it every time before every

17 election to make sure the board has it and they're

18 familiar with it on what they need to do for

19 counting or rejection.

20         Q.   And by we, you mean you, your deputy,

21 your four -- I'm going to get that name down.

22 What do you call the three or four folks?

23         A.   They're clerks.  Part-time clerks.

24         Q.   You, the clerks, and the Board of

25 Elections all review this or is it just you and
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1 the clerks?  I'm sorry.

2         A.   No.  It's reviewed by the clerks so

3 everyone is on the same page but it also is given

4 to the board.

5         Q.   Okay.  Does this get down to the poll

6 workers?

7         A.   No, it does not.

8         Q.   Okay.  So it's you and the clerks and

9 the Board of Elections members take a peek at this

10 thing each election, is that the decent way of

11 saying that?

12         A.   That is correct, and usually the

13 directive that we receive from the Secretary of

14 State is inclusive of all of this.

15         Q.   Okay.  Such as the 2008-82 directive

16 that -- or 81 directive that we talked about,

17 right?

18         A.   That is right.

19         Q.   One of the directives you produced,

20 the most recent one on provisional ballots, right?

21         A.   Right.

22         Q.   Okay.  In this statute there -- from

23 my perspective there appear to be two general

24 categories.  One is in 3505.183(b)(3), and it has

25 five subparts about counting ballots.  Do you see
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1 where I'm at?

2         A.   (b)(3).  Yes.

3         Q.   Okay.  There are five criteria for

4 ballots to be counted?

5         A.   Correct.

6         Q.   Okay.  And if you meet those five

7 criteria, then that ballot -- if a ballot meets

8 those five criteria, then that provisional ballot

9 should be counted, right?

10         A.   I would like to look at it for just a

11 second.

12         Q.   I'm sorry.  Take your time, read the

13 statute.

14              (Pause in proceedings.)

15              THE WITNESS:  Yes.  If they meet this

16 criteria, their provisional ballot is counted.

17 BY MR. HALLINAN:

18         Q.   This is what tells the board they can

19 go ahead and open that envelope, right?

20         A.   That is correct.

21         Q.   Okay.  And then in (4)(a) there's (i)

22 through (vii), seven categories, and this tells

23 the board -- well, first of all, you see that,

24 don't you, that area?

25         A.   Yes, I do.
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1         Q.   That's about not counting ballots,

2 right?

3         A.   Right.

4         Q.   And this one tells the board that

5 they can't open a ballot if it's any of the

6 following item in (4)(a)(i) through (vii) apply,

7 right?

8         A.   Yes, it does.  You're right.

9         Q.   Now, the way this process works with

10 your board, do they stop after (3)(a) through (e)

11 are met or do they go on and then assess whether

12 any of the items under (4)(a) would apply?

13         A.   You know, I -- I really don't know if

14 I can answer for them on that.  I know they go

15 through them individually, but I guess I'm not in

16 there to see the actual procedure of what's being

17 handled.

18         Q.   Okay.  I'm guessing that Miss

19 Holycross wouldn't be involved in that part

20 either?

21         A.   No.

22         Q.   Okay.  So you don't know whether they

23 do (3) and then (4) or whether they do (3) and if

24 they meet (3), they skip (4) or they do both?

25         A.   I do not.
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1              MR. HALLINAN:  Okay.  That's all I

2 have.  You'll have some questions probably from

3 Mr. Epstein.

4              MR. EPSTEIN:  I have no questions.

5              MR. HALLINAN:  Oh, is that right?

6              MS. JENNINGS:  I have no questions

7 either.

8              MR. HALLINAN:  Apparently everybody

9 wants to go home.

10              THE WITNESS:  That's a good idea.

11              (Thereupon, signature was not

12 waived.)

13              (Thereupon, the deposition was

14 concluded at 5:51 p.m.)
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1         I, DIANA L. GAMBLE, do hereby certify that

2 the foregoing is a true and accurate transcription

3 of my testimony.

4

5

6                  _ _ _ _ _ _ _ _ _ _ _ _ _ _

7

8            Dated _ _ _ _ _ _ _ _ _ _ _ _ _ _

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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1 STATE OF OHIO        )

2 COUNTY OF MONTGOMERY )  SS: CERTIFICATE

3              I, Kathy S. Wysong, a Notary

4 Public within and for the State of Ohio, duly

5 commissioned and qualified,

6              DO HEREBY CERTIFY that the

7 above-named DIANA L. GAMBLE, was by me first duly

8 sworn to testify the truth, the whole truth and

9 nothing but the truth.

10              Said testimony was reduced to

11 writing by me stenographically in the presence

12 of the witness and thereafter reduced to

13 typewriting.

14              I FURTHER CERTIFY that I am not a

15 relative or Attorney of either party, in any

16 manner interested in the event of this action,

17 nor am I, or the court reporting firm with which

18 I am affiliated, under a contract as defined in

19 Civil Rule 28(D).

20

21

22

23

24
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1         IN WITNESS WHEREOF, I have hereunto set

2 my hand and seal of office at Dayton, Ohio, on

3 this _ _ _ _ day of _ _ _ _ _ _ _ _, 2008.

4

5                _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
               KATHY S. WYSONG, RPR

6                NOTARY PUBLIC, STATE OF OHIO
               My commission expires 12-2-2008
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