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1 Tuesday Afternoon Session

2 October 21, 2008, 2:36 p.m.
3 4 4 - - =

4 STIPULATIONS

5 4 - - - -

6 It 1s stipulated by counsel In attendance that
7  the deposition of Matthew M. Damschroder, a

8 witness herein, called by the Plaintiffs for

9 cross-examination, may be taken at this time by
10 the notary pursuant to subpoena; that said
11 deposition may be reduced to writing in stenotypy
12 by the notary, whose notes may thereafter be
13 transcribed out of the presence of the witness;
14 that proof of the official character and
15 qualification of the notary i1s wailved; that the
16 signature of the witness to the transcript of said
17 deposition is expressly waived by counsel and the
18 witness; said deposition to have the same force
19 and effect as though signed by the said Matthew M.
20 Damschroder.
22 === = -
22
23
24
25
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Examination By

Mr. Hallinan - Cross
Mr. Epstein - Cross

Exhibits

1 Elections Information - Bulletin Board
Q & A - Provisional Ballots

2 Directive 2008-81, 9/5/08, with attached

three-page e-mail string, last sent from
Shinn to Damschroder, et al., on 3/31/08

(Exhibits attached.)
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1 MR. PICCININNI: Gentlemen and ladies,
2 before we begin, 1"m going to object to my client
3 being subjected to this deposition for the same
4 reasons that have been set forth in the notice and
5 the responses that we"ve given you guys.

6 This case has been pending for two

7 years, and you wait till the 59th minute of the

8 11th hour to file a supplemental complaint on a

9 statute that"s been in effect since March of 2006.

10 That being said, you may begin.

11 MR. HALLINAN: As | understand it,

12 you®"ve produced two documents In response to the

13  subpoena, Patrick.

14 MR. PICCININNI: 1 produced three

15 documents.

16 MR. HALLINAN: 1°"ve got the Board of

17 Elections 2008-81.

18 MR. PICCININNI: Uh-huh. A three-page

19 e-mail, and then another page that begins, "The

20 purpose of this manual."

21 MR. HALLINAN: I don"t have the third

22 document you"re talking about.

23 MR. PICCININNI: Should have went out.

24  Should have been 19 pages total that were scanned

25 in. Look at i1t again; go through the directive.
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This 1s what --

This 1s copied from my e-mainl?

THE WITNESS: Uh-huh.

MR. PICCININNI: Let"s go ahead and
start, and we"ll get to it if we need to.

MATTHEW M. DAMSCHRODER,
being first duly sworn, testifies and says as
follows:
CROSS-EXAMINATION

BY MR. HALLINAN:

Q- Would you state your name for the
record.

A. Matthew M. Damschroder.

Q. What i1s your position?

A. I am Deputy Director of the Franklin

County Board of Elections.

Q. Can you describe your functions and
responsibilities 1In that position?

A. With the Director of the Board of
Elections and at the direction of the members of
the Board of Elections, we supervise all of the
election administration activities in Franklin
County, including but not limited to voter

registration, voting locations, poll worker
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1 recruitment and training, absentee voting and the e
2 like.

3 Q. What 1s your involvement -- generally
4 and then on a hands-on basis, what i1s your

5 involvement with the process for accepting or

6 rejecting provisional ballots?

7 A. With the Director of the Board of

8 Elections, we supervise the clerks of the Board

9 who are responsible for the day-to-day execution
10 of that process.

11 Q. How many clerks of the board are there?
12 A. We have 42 full-time employees who are
13 clerks and an additional 1 think about 150 or so
14 seasonal full-time clerks right now.

15 Q. 42 full-time and 150 seasonal or

16 periodic; is that fair?

17 A. Yes.

18 Q. Who decides whether to count or reject
19 a provisional ballot?

20 A. Any provisional ballot that®s in

21 question following staff review is submitted to
22 the board for an actual vote, but most of the

23 validation process follows the directive. And

24  most of those decisions are made at the staff

25 level and do not require board review.
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1 Q. Are any -- let"s try it the obverse

2 way -

3 Are any ballots rejected by staff?

4 A. At the end of the process the board

5 votes on the results of the canvass that include

6 the ballot, the provisional ballots that are to be
7 counted.

8 0. Okay. Let me try it a different way,

9 then.
10 The staff segregates provisionals i1nto
11  those that the staff believes should be counted
12 and those that shouldn"t be counted; is that fair?
13  A. Yes, by category.
14 Q. By category, they"re either In or out
15 by staff.
16 Do both categories then get sent to the
17 board for vote, or are there certain ones that are
18 not sent to the board?
19 A. The board does not vote on each
20 individual provisional that"s to be counted or not
21 counted in the same way that the board does not
22 vote on each individual absentee ballot as to
23 whether it should be counted or not counted.
24 Q. I gotcha. So, but In terms of
25 groupings of, for example, there may be -- there
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1 may be categories within the rejections that the e
2 staff recommends or the staff compiles, and the

3 board would vote by group as to rejecting that

4 group?

5 A No. Most of the categories would not

6 even go to the board for actual vote because

7 there®s no question or controversy. For instance,
8 111 give the example of a provisional ballot

9 envelope that has -- that does not have the
10 voter"s signature would not be -- 1t would be a
11 rejected provisional on i1ts face under the statute
12 in the interpretation of the Secretary of State,
13 and so, therefore, there would be no reason to
14 submit 1t the board for a vote.
15 Q. Are there any other categories that
16 come to mind like that that are rejections on
17  their face?
18 A. Envelopes that would be completely
19 blank, envelopes that lack the print of the
20 signature of the voter, envelopes for purported
21  voters for whom there is no record of previous
22 registration In this county or in any of the other
23 87 counties, envelopes from voters who cast their
24 ballot outside of their home precinct under Ohio
25 law as interpreted by Judge Carr.
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1 Q. Okay. |Is there a voter affirmation

2 form that goes with the envelope or goes with the
3 ballot, the provisional ballot? If, for example,
4  there"s a space for a birth date on there, do you
5 have that?

6 A. We do have a space for birth date on

7 the form.

8 0. And 1T that space i1s left blank on the
9 affirmation form that -- the provisional ballot is
10 sent with, i1s that ballot counted or not counted
11 without the date of birth?
12 A. The absence of the information on the
13 date of birth line i1s not In and of i1tself a
14 disqualifying factor.
15 Q. What other information would also have
16 to be omitted or inaccurate iIn order to be
17 rejection with the date of birth?
18 A. Maybe 1*11 answer i1t this way. My
19 understanding and recollection of the law and of
20 the Secretary of State directive is that the only
21 information that is absolutely required In order
22 for a provisional ballot to be counted i1s the
23 voter®s name, the statement that they"re a
24 qualified elector eligible to vote iIn this
25 election, their signature, and a form of
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1 identification. And identification can be
2 appended to the envelope during the ten days
3 following the election.
4 Q. Without appended -- -- strike that.
5 Without the addition of identification
6 information during that ten-day period, the ballot
7 would be rejected?
8 Al Yes, assuming that there was no other
9 information provided on election day. For
10 instance, 1f a person writes down the last four
11 digits of their social security number on the
12 envelope, they do not then also have to appear at
13 the Board of Elections to append additional
14 information.
15 Q. The social security number would In and
16 of itself be considered sufficient for purposes of
17 ID; 1s that correct?
18 A. For -- yeah, for an identification
19 requirement, but then i1t would also have to meet
20 the other requirements of the name, the
21 qualification statement, and the signature.
22 Q. Okay. So the -- 1f you have those
23 three things and an ID, then the ballot will be
24  counted. Absent any one of those three things or
25 the failure to provide ID, the ballot will not be
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1 counted?

2 A. That"s my recollection of Ohio law and
3  the Secretary of State directive. But I would --
4 Q. The synopsis you just gave us about

5 what 1s and what is not sufficient for counting a
6 provisional ballot, does that appear in any

7 policy, method, procedure, drafted by your board
8 of election or staff of your board of election on
9 the county level, or do you simply rely on the
10 accumulation of directives from the Secretary of
11 State, statute, things like that?
12 A. We do not have any written documents
13 that our office has produced that that is -- that
14 boils down the process in the kind of specificity
15 that 1 just described.
== - = -

17 Thereupon, Exhibit 1 is marked for

18 purposes of i1dentification.

s - - - - -
20 Q. Sir, can you tell me 1T you®ve ever
21 seen this before or do you recognize it?
22 A. I don"t have specific recollection of
23 reviewing i1t, but it has a familiarity to i1t as to
24 the format.
25 Q. At the top i1t"s cut off, but it refers
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1 to a Bulletin Board Q&A. Are you familiar with e
2 the Bulletin Board Q&A sections from the Secretary
3 of State?

4 A. I am.

5 Q. Does this look like the kind of stuff

6 that you"ve seen at that Bulletin Board Q&A?

V4 A. Yes.

8 0. IT you turn to page 2 under the second
9 boldfaced question, there are two paragraphs. Do
10 you see where I"m at?
11 A. The first paragraph you refer to begins
12 "Our BOE office stapled a voter registration

13  form,"™ et cetera?

14 Q. Yeah, that"s the question. And then

15 there are two -- or actually three answering

16 paragraphs underneath it, but the second one is

17 the one 1"m interested in.

18 This generally refers to -- you can

19 read i1t 1f you want, but it generally refers to
20 what the BOEs do to verify voter identity and
21 qualifications after the provisional ballot has
22 been put 1n the envelope.
23 A Uh-huh.
24 Q. Are you familiar with that process?
25 A. I*m familiar with what is written here
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1 having read it.

2 Q. Bad question. Forget that. Let"s try
3 it this way.

4 IT you™ll look at the last sentence iIn
5 that second paragraph where it talks about what

6 the BOE may do to count the provisional vote, it

7 says, ""The process a BOE uses to verify the

8 voter®s ID and qualifications is up to the Board -
9 and there should be a policy iIn place regarding
10 this."
11 Do you see that?
12 A. I do.
13 Q. Now, does Franklin County BOE have a
14 policy in place regarding the counting of voter --
15 or the verification of voter ID and qualifications
16  for provisional ballots?
17 A. We do not have a policy in place that
18 was adopted by a vote of the board.
19 Q. What do you have i1n place?
20 A. We have the past practice and the
21 directives issued by the Secretary of State.
22 Q. By a directive -- | ended up with one
23 directive in the documents that were produced, and
24  that"s 2008-81.
25 A. Yes.
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1 Q. By the way, why don®"t we go ahead and

2 mark that.

3 4 4 - - =

4 Thereupon, Exhibit 2 i1s marked for

5 purposes of identification.

s 4 4 - = =

V4 BY MR. HALLUINAN:

8 Q. That is the -- is Exhibit 2, FRA 6

9 through 13, that"s the directive you were talking
10 about?
11 A. Correct. It was issued by the
12 Secretary of State on September the 5th, 2008, and
13 it supercedes directive 2007-06.

14 Q. When was the last time you looked at

15 this particular directive, the 2008-817?

16 A. Today -

17 Q. Can you point out to me anywhere iIn

18 there where it actually has criteria for accepting
19 or rejecting ballots?
20  A. Page 6 of the directive talks about the
21 provisional ballot affirmation statements, the
22 things that are required to be provided by the
23 voter on the form, including the name of the
24  voter, the statement, the "must be executed," the
25  form of identification to be provided.
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1 Q. Okay. And you©re talking about what"s
2 on FRA 11; is that right?

3 A Well, 1"m talking about what"s been

4  marked here locally as Franklin 2, which 1

5 think...

6 Q. Page 6 of 8 of that guideline; Is that
7 right?

8 A. That"s correct.

9 Q. That"s 1t?

10 A. Wwell, and 1 think, you know, some of

11 the balance of the directive there going iInto page

12 7 as well. And even into 8 I would consider to be

13 guidance on whether a provisional ballot is to be

14 counted or to be rejected.

15 Q. Okay. Good. Now, the next item iIn

16 that package of Exhibit 2 1s FRA 14 and 15 -- I™m

17 sorry, 14, 15, and 16.

18 Please tell me what this e-mail or how

19 this e-mail was originated, how it got to you.

20 AL The e-mail is from Brian Shinn, who 1is

21 elections counsel In the Secretary of State"s

22 office, to Matt Damschroder. At the time 1 was

23 Deputy Director of the Board of Elections. And

24  copied on the form on the e-mail i1s Dennis White,

25 who was the Director of the Board of Elections,
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1 Todd Wedekind, who was the manager -- is the et
2 manager of absentee voting who was handling much

3 of the provisional activity. Counsel of the Board
4  of Elections, Patrick Piccininni, is also copied

5 on 1t.

6 Q. All right. And just to short-circuit

7  this, this looks like 1t was generated back iIn

8 March about the time of the primaries; is that

9 right?
10 A. Yes. It was sent from the Secretary of
11 State"s office on March the 31st at 1 p.m., and is
12 responding to questions that I sent to Brian Shinn
13 and Patrick Piccininni regarding provisionals.

14 Q. This response contains your

15 instructions on how to -- let me see 1T | can

16 phrase this more neutrally.

17 This 1s the information you were given
18 on how to handle these questions regarding

19 provisionals; is that fair?
20 A. These are responses -- these are
21  specific responses to specific questions that were
22 asked of the Secretary of State"s office.
23 Q. The process of accumulating these
24  questions, did this come out from you originally
25 or did i1t come from your poll workers? Where did
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1 it come from?

2 A. This was brought to Dennis White and

3 myselft by our staff who were checking provisional
4 ballots.

5 0. And then what happened to this e-mail?
6 Was 1t copied and distributed among your staff or
7 among the poll workers? How did i1t go?

8 A. I don"t recall.

9 0. IT a poll worker had some questions
10 about provisionals at this point, would they
11 consult this e-mail or how would they get ahold of
12 this e-mail?
13  A. Well, it wouldn®t have been poll
14  workers because poll workers are just election
15 day, so it would have been full and experienced
16 seasonal clerks of the board who would have
17 received this iInstruction through their
18 supervisors. And my guess i1s March the 31st we
19 were closing down the provisional ballot
20 validation process, and these were probably
21 cleanup items for which there was some question on
22 precisely how to handle them.
23 Q. I*m with you. But my -- and i1t"s
24 before you, too, | understand, but the question is
25 in this e-mail In present circulation, is It
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1 consulted now or is there some other source from e
2 where they obtain this information?

3 A Well, 1 think to the extent that this

4 information provided on March the 31st is

5 superceded by the new directive from September the
6 5th, the new -- the current directive would be --
7 would be the guiding document. For questions for
8 which the directive 1s not relevant, we would look
9 back to this -- to this e-mail from March.
10 MR. HALLINAN: 1"m going to turn you
11 over to the Secretary of State®"s office to ask
12 some questions at this point.

13 THE WITNESS: Great. Thank you.

@ = = = = -

15 CROSS-EXAMINATION

16 BY MR. EPSTEIN:

17 Q. How many precincts are there in

18 Franklin County for the 2008 election?

19 A. There are 854 precincts at
20 approximately 550 voting locations.
21 Q. So 1 take it from that response that
22 some of those voting locations are multiprecincts?
23 A. That 1s correct. A number of our
24 precincts vote at multiple precinct locations.
25 Q. And how many poll workers do you have?
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1 A. 5,124, give or take a couple.

2 Q. Again, please.

3 A. 5,124, give or take one or two.

4 Q. What training do the poll workers

5 receive in advance of the election?

6 A. Poll workers in Franklin County are

7 assigned specific tasks on election day, and they
8 receive different training based on the task to

9 which they“ve been assigned. That training in all
10 cases iIncludes a 100-plus page training manual, a
11 minimum 2-hour training class with plenary
12 instruction and hands-on work in small groups with
13 a single instructor. They also have the
14 opportunity to supplement their training by using
15 the Secretary of State"s on-line poll worker
16 training program.
17 Q. When does that training take place?
18 A. Training began 1 think about the last
19 week of September. At this point we"ve probably
20 trained over half of all of our poll workers that
21  will work on election day. And training continues
22 until the Monday night before the election.
23 Q. Does the training include information
24 regarding the distribution of provisional ballots?
25 A. Can you expand on the word
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1 "distribution"?

2 Q. Sure. Do the poll workers receive

3 information to help guide them as far as when you
4 give a provisional ballot as opposed to when to

5 allow the person to cast another ballot?

6 A. Yes. That information is included in
7 the training manual that all poll workers receive.
8 I believe 1t"s also included in the on-line poll
9 worker training supplement provided by the
10 Secretary of State. And it is also one of the
11 primary focuses of the training session for the
12 individuals who are assigned the task of what we
13 call roster judge locally who are the individuals
14 assigned to the signature poll book and the

15 distribution and administration of provisional

16 voting In a precinct, including the direction of
17  the poll -- of the voter to the correct precinct
18 in the event that they are In the wrong place.

19 Q. Does that training also include
20 information or training about what to tell the
21 voter iIn the event that they need to provide
22 additional information within the ten-day window?
23 A. Poll workers are instructed to provide
24  to every provisional voter the Secretary of State
25 prescribed form that gives the voter that
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1 information. | can"t recall what the name or form e
2 number is, but that®"s readily available if

3 requested.

4 Q. IT the rules were to change regarding

5 what information s required iIn order to -- what

6 additional information i1s required in order to

7 make a provisional ballot be counted as a vote,

8 how would you get that information out to your

9 poll workers right now?
10 A. Our office has i1In the past been forced
11 by litigation to do remarkable things in terms of
12 communicating with poll workers as late as seven
13 o"clock p.m. on election day. Ideally the earlier
14 that we would have any such change, the better for
15 us and the more thorough we can be iIn providing

16 that information to poll workers. But some of the
17 processes that we would use would include, iIf time
18 allowed, the sending of amended information to

19 poll workers by regular U.S. mail and the changing
20 of our poll worker training for the balance of the
21 classes.
22 Obviously part of the challenge that
23 you have there is that some poll workers will
24 receive one set of training and others a different
25 set, so you have the potential for an unequal
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1 treatment of rules based on the training that poll e
2 workers receive simply because they were proactive
3 in getting the training early.
4 In the case, as has often happened,
5 where rules are changed as late as election day or
6 the night before, we have a process for delivering
7 limited information to polling places via a
8 recorded message phone call.
9 0. How far ahead of November 4th would you
10 need to get information out by ordinary mail In
11 order for i1t to reach the poll workers?
12 A. It depends on when we would want that
13 information to actually be received by the poll
14 workers. You know, at this point, you know, we
15 would look at things like the creation of the
16 notice, the preparation of the 5,124 pieces, and
17  the mailing of that. 1In some cases it takes
18 longer to get mail i1n central Ohio than other
19 places. As | think about a statewide approach,
20 there"s many boards of elections who wouldn®t even
21 have the funding to do that kind of mailing.
22 MR. PICCININNI: Guys, I have a quick
23 question because now we"re at three o"clock.
24 MR. EPSTEIN: 1 believe that 1 am done,
25 so | don"t think you®"re going to have a problem.
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1 MR. PICCININNI: No, no, my question

2 would be about the subpoenas on Monday -- for

3 Thursday. Are we still -- 1 mean, is live

4 testimony going to be required or are we using the
5 deposition? Because if we are, | can -- you know,
6 we can keep going till we get done so we don"t

7 have to be there.

8 MR. HALLINAN: Patrick, from the

9 plaintiff"s perspective, we*d like to use the depo
10 and dispense with the subpoena. On the other
11 hand, the Secretary of State does have a
12 legitimate right to have somebody come on the
13 subpoena, so 1t"s up to them at this point, not
14 us.
15 IT we have full examination here -- you
16 say you“"re done, Aaron?
17 MR. EPSTEIN: I am done. | don"t think
18 the decision about whether we"re going to need
19 somebody live depends upon how far we can get iIn
20 the questioning right now. What I can tell you 1is
21  that we"re going to give you everything we can to
22 give you as much advance notice --
23 MR. PICCININNI: Fine. 1711 file --
24  thank you, Aaron. 1°11 file my objection to the
25  subpoena tomorrow.

Mike Mobley Reporting 937-222-2259
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1 MR. EPSTEIN: That"s fine. |1

2 understand.

3 MR. PICCININNI: We go through this

4  every time somebody gets the urge to sue the

5 Secretary. The Franklin County Board of Elections
6 IS caught in the crossfire, and we have to take

7 time out of our schedule to show up down to

8 Federal Court, and that"s what 1"m objecting to

9 with 14 -- 13 days to go before the election when
10 this could be resolved relatively quickly by
11 saying depositions could be used in lieu of
12  testimony.
13 MR. HALLINAN: Patrick, we understand
14 exactly what you"re saying, and we understand the
15 problem. We"re not iIn the same position you"re in
16 so we don"t have to experience the problem, but we
17 understand what you®re saying.
18 And I think what Aaron®s telling you is
19 he"s going to cooperate as much as possible to get
20 this done with the least amount of inconvenience,
21 understanding that there may be some. But right
22 now i1t"s not an i1ssue because all you®ve got is
23 the subpoena. Whether or not he"s going to call
24  you on the subpoena or not 1 guess is going to be
25 something done later on.

Mike Mobley Reporting 937-222-2259
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1 MR. PICCININNI: Well, 1t"s your

2 subpoena. If you guys are -- 1T you guys release
3 the subpoena, then they -- then the secretary”s

4  office has to issue a subpoena.

5 MR. HALLINAN: Well, 1 think -- I can"t
6 release the subpoena because then he will say he
7 won"t allow this thing to be used.

8 Is that right, Aaron?

9 So 1"ve got to keep the subpoena iIn
10 place. | have no iInterest in calling you on 1it,
11 and | think he®"s going to tell you after he talks
12 to his folks that that"s probably going to be the
13 case with him. But I don"t think he"s iIn a
14 position to say that right now.
15 Is that fair?
16 MR. EPSTEIN: 1 think that"s very fair.
17 MR. HALLINAN: Okay. Patrick, 1
18 appreciate the situation you"re in, and we"ll
19 communicate with you as best we can.
20 And again, | apologize for today. We
21  just ran into a logistics problem that we did not
22 anticipate. We should have. We didn"t. And I
23 apologize.
24 MR. PICCININNI: Okay.
25 MR. HALLINAN: Simple. And we®"ll try

Mike Mobley Reporting 937-222-2259
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1 not to let i1t happen the next time around. But e
2 that"s where it is.
3 IT you don"t have anything else,
4 Aaron. ..
5 MR. EPSTEIN: 1 don"t.
6 MR. PICCININNI: Does Sharon have any
7 questions?
8 MR. HALLINAN: No, 1 have nothing to
9 follow up on.
10 MR. PICCININNI: No. Does Sharon have
11 any questions?
12 MR. HALLINAN: No, he"s done -- Sharon
13 does not have any questions.
14 MR. EPSTEIN: Oh, she"s not here.
15 MR. HALLINAN: The only thing that we
16 need to do i1s make sure that the court reporter
17 has e-mail iInformation so that we can get a
18 transcript as quickly as possible.
s - - - - -
20 Thereupon, the foregoing proceedings
21 concluded at 3:05 p.m.
22 === ==
23
24
25

Mike Mobley Reporting 937-222-2259
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1 State of Ohio : CERTIFICATE

2 County of Franklin: SS

3 I, Lance A. Boardman, RPR, CRR, a Notary

4 Public in and for the State of Ohio, certify that
5 Matthew M. Damschroder was by me duly sworn to

6 testify to the whole truth In the cause aforesaid;
7  testimony then given was reduced to stenotype iIn

8 the presence of said witness, afterwards

9 transcribed by me; the foregoing is a true record
10 of the testimony so given; and this deposition was
11 taken at the time and place specified on the title
12 page.
13 Pursuant to Rule 30(e) of the Fed. R. Civ. P.,
14 the witness and/or the parties have waived review
15 of the deposition transcript.

16 I certify I am not a relative, employee,

17 attorney or counsel of any of the parties hereto,
18 and further I am not a relative or employee of any
19 attorney or counsel employed by the parties
20 hereto, or financially interested in the action.
21 IN WITNESS WHEREOF, 1 have hereunto set my
22 hand and affixed my seal of office at Columbus,
23  Ohio, on October 21, 2008.
24
25 Lance A. Boardman, Notary Public - State of Ohio

My commission expires July 30, 2011.

Mike Mobley Reporting 937-222-2259
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The following questions are of a general nature, The answer provided here may not be the appropriate answer if your
county’s circumstances are not identical. For more detailed information, please refer fo directives, advisories, the
appropriate statutes or municipal charters (if applicable), or call the Elsctions Division at (614) 466-2585.

Click on a question to see the answer. Click on the question again fo hide the answer.
Provisional Ballots
¥ May a Board of Elections update a voter’s record after the a 25th day hefore a Presidentiél Primary?

R.C. 3503.16 is very specific with regard to how an elector who has moved prior to election day must vote if the
elector's change of address is received by the board of elections after the deadline,

The deadline for a change of address form to be recaived by the board of elactions before the presidential primary
election Is the 25th day (February 8, 2008). If a change of address form Is received after that date, then the change will
not be effective for the prasidential primary elaction. So, you must take the statutory deadline into account with regard
to the updating of your poll books prior to the election, If the 25-day deadline has not passed, then you may update your
poll books with regard to that elector,

If the elector moves within the same precinct in the county and fails to file a change of address on or before the 25th
day before the presidential primary election, then that voter may still vote a regular ballot in that precinct polling place
under the procedures in R.C. 3503.16(B)(1 Xa).

f the elector moves to a different precinct within the county and falls to flle a change of address with the board of
elections on or before the 25th day before the presidential primary election, then that voter must vote a provisional
ballot at the board of elections between the 24th day and the day before the election OR at that elector's new
precinct poliing place or at the board of elections on the day of the presidentia! primary election under the procedures
in R.C. 3503.16(B)(2).

If the elector moves to a different county within the state and fails to register to vote in the new county within the

.state on or before the 25th day before the presidential primary election, then that voter must vote a provisional ballot
either at the board of slactions In the county where the elector now resides starting on 24th day before the presidential
primary election through the day of the presidential pimary election under the procedures in R.C. 3503.16(C) OR at the
elector’s new precinct polling piace on the day of the presidential primary election under R.C. 3505.181{A)(8), (B),
and (C).

The only exception is for elactors who, due to ilness, physical disabfiity, or infirmity, cannot appear at the board of
elections and vote an absentee baliot under R.C. 3503.18(G) (a provisional absentee ballot),

Please note that after the 25-day deadline has passed, electors who move 1o a diffarent precinct in the county orto a
different county within the stats must vote a provisional ballot regardiess if your poll books hava been printed or not.

{as of March 3, 2008)

¥ Is a Board of Elections required to label Provisional Ballots in soma way or print them on special paper
stock to ensure they are designated as “provisional?”

No. The Secretary of State's office is not aware of any provision in law that requires some type of label or special
designation for provisional ballots, (Absentee baflots, yes; but provisionat ballots, no.} (as of November 21, 2007)

¥ Is the SOS proscribed Affirmation Statement that has been printed on a provisional ballot envelope sufficient
to register a non-registered votar for future elections? :

No. The form cannot be used to register a previously unregistered person. However, the SOS prescribed Provisional
Baflot Affirmation Statement (SOS from 12-B) printed on a provisional ballot envelope, if completed properly, may serve
several purposes. For example, it is an affirmation for providing a provisional voter's identity and quallfications fo vote,
and it may be used for voters who are currently reglstered by need to update their registration due to an address or
name change. (as of 3/7/08)
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¥ is a voter who Is casting a provisional ballet at a precinct polling place requirad to completa a voter
registration card for a change of address? :

No. Election officials may request, but shall not require, that a provisional voter complete a new voter registration card.
it should be noted that the provisional ballot affirmation statement prescribed by the Secretary of State in 2006 serves
two functions: it serves as a provisional voter affirmation statement as well as a change of name/address form {voter
registration card).

Therefore, Boards of Elections need not attach a voter registration form o a provisional ballot envelope because the
affirmation statement printed on the envelope, as designed by the SOS office, serves as a multi-function document; if
properly completed it will serve to provide proof of identity and voter qualification, AND as a change of addrass form.
Using the SOS prescribed affirmation statement as a multi-purpose form in this wey will likely reduce confusion and
BOEs are STRONGLY encouraged to do. {as of 3/7/08)

¥ Our BOE office staplad a voter registration form to all our provisional baliot envelopes that went to the
polling locations. We have some provisional voters that didn't put thelr iD Information on the provisional ballot
envelope but did put the ID information on the attached voter registration form. Can we use thelr ID information
from the registration form as a valid reason to count the provisional bailot?

Maybe. As stated in Directive 2007-06, on Pages 14-15, Section liLE., al} that is requiredf of a voter who casts a
provisional ballot is that the voter affirm certain things by signing an affirmation statement. This affirmation statement
should be preprinted on the provisional ballot envelope, so all a voter should have to do is sign it

Howaever, before counting the ballot, additional information may be needed for the BOE to verify the voter's identity and
qualifications to vote - which is why we encourage election officials to ask the voter to complete the rest of the info
requested in our office’s prescribed affirmation statement for provisional ballot envelopes, If - based on the
information provided by the voter - the BOE can verify the voter’s identity and qualifications, the BOE may count the
provisional vote. The process a BOE uses to verify the voter's 1D and qualifications is up to the Board — and there
should be a policy in place regarding this. ’

It should be nofed that Boards of Elections need not attach a voter registration form to a provisional baliot envelope
because the affirmation statement printed on the envelope, as designed by the SOS office, serves as a multi-function
document; if properly completed, it will sarve to provide proof of identity and voter qualification, AND as a registration
form. Using the SOS prescribed affirmation statement as a multi-purpose form in this way will likely reduce confusion
and BOEs are STRONGLY encouraged to do. (as of 9/10/07)

¥ Cur Board of Electlons printed its SOS prescribed Affirmation Statements for provisional voters on a piece
of paper separate from the provisional ballot envelopes {we were trying to use up our old supply of plaln
envelopes). The precinct Election Official sealed the Aifirmation Statement in the provislonal ballot envelope.
How should this be handled?

This should not have happened because the SOS prescribed provisional voter affirmation statement was redesigned
based on changes in Jaw and the current version should now be printed on the outside of the provisional ballot
envelopes used by boards; old provisional ballot envelopes without affirmation statements printed on them, or with
outdated affirmation stetements printed onthem, should not be used. Please refrain from using old envelopes and
affirmation statements in the future, and please address this situation with your poll workers in case the poll workers
don't understand the purpose of the affirmation statement or the need for an affirmation to be accessible without also
accessing the ballot,

Because state law sesms to indicate that the determination as to the sufficiency of the affirmation statement must be
mads before the envelope is opened, there is an argument that thers is no way to count these ballots without violating
state law. As such, you should certainly make your legal counssl, the county prosecutor, aware of the crcumstances.

As for deallng with these particulér ballots, there are two options:

1. Firat, the voter should not be disenfranchised bacause of mistakes made by election officials and, after
discussing the situation with others here in the office, | think the situation can be resolved without Jeopardizing
the secrecy of the ballot by following the process outlined below:

o First, a Democrat and a Republican, fogether, should carefully unseal the envelope, without looking at
the contents of the envelope, so that the envelope may be resealed with tepe later in the process, During
this step, the team of election officials MUST NOT remove anything from the envelops.

10/17/2008
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© Second, the team should carefully look in the envelope to determine whether or not the affimation
statement was in fact sealed in the envelope. [f it was, remove ONLY the affirmation statement, reseal
the envelope with the ballot still inside, and mark the envelope with an explanation why the envelope
was opened prematurely. If no affirmation statement is found inslde, the ballot cannot be counted and
the envelope should be ressaled and marked as rejected with an explanation as to why the envelope
was opened at all. At no time should elther member of the team look at the actual provisional ballot,

© Third, assuming an affirmation statement was found and the envelope was resealed, review the
affirmation statement to verify the voter's identity and qualifications fo vote, If the affirmation statement s .
sufficient, follow office procedures for processing the envelope and baflot as you would for any other
valid provisional ballot.

2. Altematively, the Board could simply determine, in consultation with its Isgal counsei, not to count these baflots
on the grounds that the Board may violate state law by doing so. Of course, if the Board chooses this option, it
will need fo deal with whatever public response may arise because of the mistake and subsequent declslon not
to count the provisional ballots in question. {es of 9/10/07)

¥ A precinct Election Official falled to sign the SOS prescribed Affirmation Statement printed on the outside of
the provisionai ballot envelope. Should the provisional ballot ba counted? '

The BOE should ask the election officlal who falled to comply with his or her statutory duty why they falled to do so. If
the slection officlal falled to do so bacause of a percsived problem with the affirmation statement, then the affirmation
statsment should be reviewed for sufficiency with the election official's concern In mind. If there Is no good reason for -
the official's fallure to sign the statement, then, assuming the BOE can verify the voter's identity and qualifications to
vole based on the information provided by the voter, the ballot should be countsd. The voter should not be penalized for

the: mistake of an efection official, but the BOE should deal with the election officlal as necessary and appropriate. (as of
9/10/07)

¥ A provisional voter provided no iD and completed the SOS prescribed Affirmation Statement printed on the
provisional ballot envelope. The Election Official signed the Affirmation Statement but did not record any
information on the Election Officlal Verlfication Statement form. May thae ballot be counted?

Maybe. As noted at p, 14, Section lIL.E., of Directive 2007-86, 2l that is required of a voter fo vote a provisional ballot is
that the voter complete the provisional ballot affirmation statemsnt., Thus, a provisional voter may cast a provisional

ballot without providing 1D. If the BOE can verify the voter's Identity and qualifications to vote based on the information
provided by the voter, then the BOE shall count the ballot,

However, If the BOE cannot verify the voter's identty and qualifications to vote based on the information proi-fded by the
voter, and the voter does not provide additional identification information within 10 days after the election, then the vote
shall not count. (as of 9/10/07)

¥ If the name and address of the voter are missing on a provisiona! ballot envelope’s Affirmation Statement
prescribed by the S0OS, but it confains the voter's signature, should the ballot be counted?

No. Actording to the provisional ballot affirmation statement requirements in R.C. 3505.181, and described in R.C.
3505.182, the voter's name must appear in the statement, but the voter's address need not. So based on the fact that
the nama is missing, the batlot should not be counted. '

Although the voter's address Is not required, it should still be noted that on Page 14 of Directive 2007-06 {“Section € -
Provisional Ballot Affirmation Statement”), elsction officials shouid encourage provisional voters to provide additional
information on the Affirmation Statement (such as the voter's date of birth, current address, etc.), which may be needed
to verify the voter’s identily before the ballot ¢an be counted., If the board cannot verify the voter's identity and eligibliity
using the information providad, then the ballot cannot be counted. (as of 8/10/07)

¥ May a board count a provisional ballot if it was castin a precinet in which the voter does not currently
raskde?

In general, the answer is "no." R.C. 3505.183(B)4)(a) provides: "f, In examining a provisional ballot affirmation and
additional information under divisions (B)(1) and (2) of this section, the board determinas that any of the foliowing
applies, the provisional ballot envelope shall not be opened, and the baliot shall not be counted:

(ii) Tha individuat named on the affirmation is not eligible to cast a baflot In the precinct or for the election in which the
individual cast the provisional ballot,”
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The exception Is If the voter Is registered in Ohio and has movad into a new precinct and has not updated his or her
registration. In that case, if the voter has cast his or her provisional ballot in a new precinct in which he or she now
resides, the ballot is counted. (as of 8/10/07 )

¥ If a voter provides the wrong number from his/her Ohio driver's license on the SOS prescribed Affirmation
Statement that is printed on a provisional ballot envelope, 'va heard the Board of Elections has two days to
contact voter. Where is this in tho Revised Code?

Itis not in the Revised Code; it is part of Directive 2007-08 lssued by Secretary Brunner, acting in her capaclly as the
state’s chief elections officer. (as of 9/10/07) :

¥ Can the last 4 digits of the Driver's Licensn be used, instead of the last four digits of the S5N, as verification
of Identity for a provisional voter when the BOE Is reviewing the S0S prescribed Affirmation Statement printed
on the provisional ballot envelope to determine whether or not the provisional ballot should be counted?

A: If the BOE can verify the identify of the voter and his or her qualifications to vote, based on the information provided
on the SOS prescribed Affirmation Statement while following the identity verification precess implemented by Board,
then the ballot may be counted, While electors are required to provide ID, the ORC only requires that a provisional voter
complete the SOS prescribsd Affirmation Statement. If, based on information in the statement, the BOE can verify the
identily of the voter, then the ballot should be counted. (as of 8/1 oon :

¥ Are Observers allowed to view the verification process of provisional ballots and if so how do we hide Social
Securlty Numbers from them ?

Yes, official “observers® as described in R.C. 3505.21 are aliowed to view the verificaion process of provisional ballots,
as pravided by R.C. 3505.181(D):

"Provisional ballots that the board determines are eligible to be counted under division {B)(3) of this section shall be
counted in the same manner as provided for other ballots under section 3505.27 of the Revised Code. No provisionat
ballots shall be counted in a particular county until the board datermines the eligibllity to be counted of all provisional
bailots cast in that county under division (B) of this section for that election. Observers, as provided in section
3505.21 of the Revised Code, may be present at all times that the board Is determining the eligibility of
provisional ballots fo be counted and counting those provisional ballots determined fo be eligible. No person
shall recklsssly disclose the count or any portion of tha count of provisional ballots in such a manner as fo jeopardize
the secrecy of any Individual ballot." (Emphasis added.)

Election officials should cover Social Security numbers using non-permanent tape that is of an appropriate size and
which can be removed without damaging, or leaving residue on, the provisional baliot envelope's affirmation statement.
as of (9/10/07) ’
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This prohjbition is based on the difficulty of conducting recounts using VVPATSs containing
provisional ballots (as evidenced by the procedures set forth in pricr Directive 2006-05) and
based on the risks to the secrecy of the ballot created 'bg those procedures and VVPAT
technology (vesulting in failure to randomize first vote

ballois),

Ensure Voters are in the Correct Precinct or Location

Generally speaking, on any given Election Day Ohioans must cast their ballots, whether regular
or provisional, at thelr assigned précinet polling locations. More gpecifically, federal law, Ohio
Taw and federa! case law provide that boards of elections cannot cowt provisional ballots cast in
a precinct to which the voter has not been assigned, in a precinct that is not assigned to the
voter's enrzent residence address or at a board of elections offics on Election Day, unless the law
“allows for the voter to cast a provisional ballct theve,

The single most common reason provisional ballots cast fn Ohio are rgjected by boards of
elections is that the voter cast the provisional ballot at an incorrect location. During the 2006
general election, 46% (10,610) of the provisional ballots rejected statewlde were rejected for
being cast in an incorrect precinet. _

For this reason, before any poll worker or election official 6ffers a voter a provisional
ballot, that poll worker or election official must first seek to ensure that the voter
is in his or her correct precinct or voting location based on the voter's sttuation calling
for voting a provisional ballot and the voter's current residence address, Poll workers or election
officlals assisting voters with provisional ballots must verify what are the voters' correct
precinets or voting locations by referring to a “precinet vating location guide,” Every
board of elections must ensure that its office and every precinct in every polling
location in the county are equipped with a precinet voting location guide, pursnant
to R.C. 3505.181(C) and (E).

If the voter is not in the correct precinet, the poll worker is required to determine the correct
precinet for the voter based on the current residenca address provided, AND must advise the
" voter of both of the following: .

¢ thatthe voteris in an Incorrect precinet; and
+ the location of that voter’s correct polling location and precinet, as determined by

referring to the precinct voting location guide and/or in consultation with the county
board of elections, if appropriate, -

- Ethe voter clearly Indicates to the election offictal that the voter still desives to vote in that
precinet, the election official must notify the voter of both of the following:

» The voter has the right to cast a provisional ballot at that precinct; AND

. 'I‘hatﬁumﬂing t0 law, aB provislonal ballots cast at an incorreet precinet shall notbe
coun : ‘
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Before Election Day

For any €lection other than a presidential primary election, provisional voting begins twenty-
eight (28) days before the election, R.C. 3503.16(B), (C). For presidential primary elections,

provisional voting begius twenty-five (25) daysb

efors the elaction,

Any voter needing to vote a provisionil ballot may do so by appearing “at anytime during
regular business hours on or after the twenty-eighth day prior to the election in which that
registered elsctor wishes to vote . . , throngh noon of the Saturday prior to the election at the
office of the board of elsctions,” or “at any time during regular business hours on the Monday
prior to the election at the office of the board of elections , . .”

On Flection Day

Generally spealing, on Election Day Ohioans may not vote at 2 board of elections office,

More specifically, nnder Oltio law no one may casta regular ballot at 2 board of elections office
on Hlection Day, and only certain people may east provisional ballots at a hoard of elections

office on Election Day, Those persons are:

ELECTORS WHO MOVE FROM ONE PRECINCT TO ANOTHER WITHIN A
COUNTY: Registered electors who move from one precinct to another within a county
and who, oxt or before the day of a general, primary, or special election, have not filed a notiea of
change of residence address with the board of elections at least 30 days befove the election.
Such voters must alse complete a voter registration change of addvess form, Such voters may
‘vote either at the polling location for their eurrent resldence address or at the board of dlections

oftics;

ELECTORS WHO MOVE FROM ONE PRECINCT TO ANOTHER WITEIN A
COUNTY AND CHANGE THEIR NAME; Registered electors who move from one
precinet to another within a county and who, on or before the day of a general, primary, or
special election, have not filed a notics of change of residence address with the hoard of elections
atleast 30 days before the election and who have changed their name and have notfileda
notice of change of name with the board of elections at least 30 daye before the election, Such
voters must also complete & voter regisiration change of address form and a voter repistration
change of nesne form, Such voters may vote on either at the polling location for their cusrent
residencs address or at the board of elections offies;

* ELECTORS WHO MOVE FROM ONE COUNTY TO ANOTHER COUNTY WITHIN

OHIO: Reglstered electors who move from one county to another county within the

state on or before the day of & general, primary,

or special election and have not registered to

vofé atleast 30 days befure the election in the county to which that registered elector moved,
Such voters must also complete a voter registration change of address form. Such voters
vote on either at the poliing location for their current residence address or at the board of

elections office,

Provisional ballot at a board of elections offics or at

cation,

Those persons listed immediately above must vote a ﬂxirovisioaal ballot. Th%malyvote their
polling ko

e correct precinet
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ELECTORS WHO CHANGE THEIR NAME BUT HAVENOT MOVED: Registered -
electors who present themselves to vote on Election Day who changed their name on or
before the day of a general, primary, or spedial election, and who have not filed a notice of
chdnge of name with the board of elections at least 30 days before the election, and did not
move, must appear at their assigned precinct polting location.. They must, in addition to
voting a provisional ballot, complete 2 voter registration change of name form.

ELECTORS WHO HAVE MOVED WITHIN A PRECINCT (NO NAME CHANGE):
Registered electors who present themselves to vote on Elsction Day who moved within a
Precinct on or before the day of a general, primary, or special election, and who have not filed a
notice of change of residence address with the board of elections at leagt 80 days before the
election, must appear at their assigned precinct Hing location, They may vote a regular
ballot and must complete a voter registration ange of address form,

REGULAR VOTERS: Voters who are voting a regular ballot on Election Day must vote in

their assigned precinet, unless a conrt order provides otherwise (e.g. in the event 2 court oxder
were issued because flooding or other natural disaster would prevent the voter from reaching his

- or her assigned precinet polling location.)

1. Voter’s name does not appear in poll list

A voter whose rame does not appear in the poll list or signature poll book must vote a
brovisional ballot. The general rules for provisional voting must be followed,

2.  Voterlacks reguired identification to vote a regulay baliot

All voiers who present themselves tovote at a polling plice on the day of an election must _

pravide one of the acceptable forms of identifieation as is described in Directive 2008-80,
prescribing requirements for voter identifieation for voting, A voter who is unable or un

to provide any of these forms of ID may still, under the law, vote a provisional ballot. In some
cases provislonal voters must provide required ID to the board of elections no Iater than 10 days
after the election for their ballots to count,

3. Returned Notices from Board of Elections
¥£a board of elections has sent a newly registered voter an acimowledgement by nonforwardable

mail as is required by law, and if that notification has been returned to the board of elections as

undelivershle, the board of ¢lections is obligated to investigate and send a confirmation notceto
the voter's correct address.
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If that confirmation notice is also returned to the board of elections as undeliverable, then at the
first eloction thereafter, at which the voter named in the acknowledgement notice and

Returned Notice of Blection

because the relevant provisions of R.C, 350119 do not applyto any subsequent
election, unless subsequently extended by the Ohio legislature,

On the sixtieth (60} day before General Election, every board of elections is required by law to

send every registered voter in the county a Notice of Election by nonforwardable mail, The

requirements of that notice are set forth InR.C. g50L10(4).

. Tfavoter’s Notice of Elaction is returned to the board of elections as undeliverable, that voter's

name shall be so marked in the poll list or signam poll book,
At the first election thereafter, at which the voter named in the returned Notice of Election seeks

1o vote, that voter must provide elegtion officials with ope proper form of identification (ses
Directive 2008-80), However, in this Hinited olrcumstance, any form of identification

the voter to be permitted 1o cast a regular ballot, Otherwise, the voter must vote g

‘provisional ballot. See R.C. 3501,15(C),
4. Voter Requested an Absent Voter's Ballot but Appears on Election Dayor

Before to Vote In Person

Ifa voter has requested an absent voter's ballot, his or her name must be marked to that effect in
the poll list or signature poll book to prevent a voter from hoth voting an absentee ballot before
Election Day and voting 2 regnlar ballot when appearing in person to vote on Elgction Day. Any
voter whose name is 50 marked and who-appears and attempts to vote at a polling location,
Including at the board of elections, whether on op before the date of an election, must vote &
provisionalballot, .

5 Challenged Voter§ |

K election offictals cannot determine a voter’s eligibility to vote, or if a voter doeg not appear to
be eligible to vote and that voter insists on voting, that voter rust cast g provisional ballot.
R.C. 3505.20

Ifan application for the correction of & précinct registration Ust is filed or ifa challengetoa
volter's right to vote is filed, after the thirtieth (30%) day befare the day of an election, the law
provides that the board may postpone the hearing on the filing until after the election, .

The Secretary of State has advised in Advisory 2008-2g that boards should not postpone such
hearings but rather hold a hearing to provide sach voter due process in the event the board secks
to remove a voter’s name from the list of registered voters or the signatuye poll book
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A voter seeking to vote a party ballotat a primery slection who refuses to make a statement of
party affiliation (e.g, to complete Form 10X or 10W) and who & majority of precinet offlclals find
eitherlacks the qualifications to vote or is not affiliated with the party whose ballot the voter
desires to yote must cast a provisional ballot,

6 Non-Matching Signature

If the election officials determine that the signature of an individual who appears and attempits
to vote does not match the signature on file for that voter, that voter must cast a provisional
ballot, Howevex, if the voter has a form of identification as set forth in Directive 2008-80 on
Voter Identification his or her name and current addrass appearing in the poll fist or signature
poll book, election officlals ave discouraged from determining that the voter must volea
provisional ballot, H.B. 3 recognizes that s voter’s signature may change over time and permits
& voter to update his or her signature in ths records of the board of clections, Nevertheless, in
the case where there may be two individuals in the same household with the same name {e.g.
“sandor” and “junior™), election officials may with justification determine that g provisional
ballot must be cast by that voter, .

PROVISIONAL BALLOT AFFIRMATION STATEMENTS
 Generally

Every voter who votes a provisiona) ballot must seal is or her provisional ballot in an envelope
provided by the election officlals administering the election, The envelops, as required by
statuts, must contain an affirmation that must be executed by the voter for the vote to
count. The voter must sign the affirmation, which must stete both that;

’ '.['hevoteu; is a registered voter in the jurisdiction in which the individual -
desires to vote; and
¢ Thevoteris efigible to vote in that election.

Additionally, please note that other spaces may be provided on the envelope for information
such as the voter’s date of birth, the voter’s current and former addresses, the voter’s driver's
license or state ID card number, or the last four diglts of the voter’s Soclal Security number,
Foll workers must ask every provisional voter to complete this additional
information, While Ohio law does not specifically require that provisional voters
complete this additional information, boards of elections may need it to verify the
‘voter's identity before the vote may be connted., . ’

Ifthe voter does not provide required identification, including some of the additional
information refarved to above, either at the polling place or at the board of elsétions within ten
{10) days after the election (see below), and the votar's identity cannot be verified using the
information provided by the voter, the vote is not permitted by Iaw to be counted.

Additionally, election officials must rvecord, in the section of the provisional ballot ID envelope
or form designated for election official use, all of the following that apply for every provisional
voter:

* Thetype of ID provided, if any;
* Thelast four digits of that voter’s Social Security number, if provided;
» ‘Thefnct that the affirmation noted above was exectited, if applicable: or
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* That the voter refused to execute the affirmation,
The above information must be included with the voter's ballot if a provisional

ballot is voted, or with the voter or address record information when transmitting
ballots and materials to the county board of elections,

- Reminder: Election officials must provide to every provisional voter a copy of the

Provisional Voter Hotline Notice at the time the voter casts his or her provisionat
ballot, A copy of that notice is attached to thia_: directive for your reference.

Provisional Ballot Affirmation Statements as Voter Registration Forms
The Secretary of State prescribed Provisional Ballot Affirmation Statement serves multiple

purposes, Forseveral years the form hag sarved asa change of name or change of address form

for already registered voters in addition to serving s an affivmation. However, the form has not
served as a voter registration form for new voters, Becanse one of the leading statewide causes
for rejection of provisional ballots has historically been that the person who voted the-
provisional ballot was not registered tovote, the most recent revision of the affirmation
statement form (in June of 2008) also allows the form to be used as 2 voter registration form for
new voters, if necessary, ' :

‘Thug, while a provisional ballot cast by someone not registered to vote still cannot count, boards
of electlons may now use the information provided by the person who conipleted the form to
register that person to vote for subsequent elections,

p _
?)%yand ing the following:

If the voter cast a provisional ballot because }ie or she had - but could not provide to
election officials at the time of vating ~ a vequired form of identification or the last

four digits of his or her Social Security number, the voter must provide to the board of
. the elections one of the following: -

* Required identification deseribed in Directive 2008-80 on Votep
Identification; or :

¢ Thelast four digits of the voter's Social Security number,

If the voter cast a provisional ballot becauss, at the Hime he or ghe voted, be ar she had ~ but

declined to provide ~ a vequired form of identification or the last four digite of his

or her Socjal Security number, AND the voter declined to execute the written

fo.flilimﬁon statement, the voter must provide to the board of the elections one of the
owing: :
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Damschroder, Matthew M.

From: Shinn, Brian feshinn@sos.state.oh.us]

Sent: Mondeay, March 31, 2008 1:00 PM
Tor Camschroder, Matthew M. Pieelninni, Patrick J.
Ce: White, Dennls L.; Wedekind, Michael; Thomsen, Katherine
Subjeclk:  RE: Provisionals
Importance: High
Dernny and Matt, .

Todd and | have discussed most of the situations below, Itis my understandlng that your board would
appreciate written responses, '

'éenera!ly, most issues about provisional ballot 2ffirmation statements are covered by Directive 2007-06 an

pages 14-16, which explains the provisions of R.C. 3505.183 with regasd to provisional ballot affirmation
statements, _—

Under R.C. 3505.183(B)(1), the board Is required to examine its records to determine whether the person who
cast the provistonal ballot is registered and eliglble to vote, The only information that is REQUIRED TO BE
INCLUDED IN THE AFFIRMATION FOR THE VOTE TO BE COUNTED iS: 1. {3505,183(B){1)(=)] the voter's name and
signature; 2. [3505.183(B){1)(b)} a statement that the individual s a reglstered voter in the jurisdiction in which
the provisional ballot Is belng voted; and 3. [3505,183(B)(1)(c)] a statement that the individual is eligible to vote
In the electlon in which the provisional baliot is befng voted, All other Information is optlonal and is intended to
ald the board in identifying whether the voter Is registered in the Jurlsdiction. Contrary to Frankiin County's
provisiorial ballot envelope, date of birth Is NOT REQUIRED. Even if the voter did not provide 1D, the provisional
ballot still may be counted under R.C, 3505.183(B)(4){a){vi]) if the voter completed the affirmation statement
under R.C. 3513,18{A) OR R.C. 3513.181(8).

Answers 1o your specific questions:

1} More than one ballot In the provisional ballot envelope — apparently some of your poll workers for
whatever reason Instructed voters to complete a party ballot or even both pbarty ballots and an issues-
only ballot. Unlike the absentee ballot statutes, there Is no specific statute that says that 2 provisfonal

+-ballot cannot be counted if there are multiple ballots in a provisional envelope. If your board
-determined that the voter was eligible to vote in the primary for a party, then that ballot should be
counted only. If the person is only efigtble to vote issues, then the issues-only ballot would be counted.
. Ifthe person did not name a party on the envelope oron a form 10-W or 10-X, then the Issues-only
hallot Is the one that would be counted. All ather baliots should not be counted and should be volded.
The poll warkers in these precinets should be questioned and instructed NOT to issue multiple ballots in
the future,

2} Poll worker did not sfgn affirmation statement — the ballot should stil be counted if the voter provided
the requlired information outllred above, No statute makes the polf worker signature nacessary for the
ballot to be counted. - .

3} Poll worker signed but did not check box for ID. As stated above, if the statutory requirements are met,

" then the ballot may be counted without iD being provided as long as the board cah identify the voter as
a registered voter i the jurisdiction where the voter cast the provisional ballot,
4} i only column one of Frankiin County’s provisional baflot envelope is completed then the ballot stilf may

- 1071912008
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ba counted for the reasans stated ahove {because column one contains all the information and statements
requited by statute) a5 fong as the bosrd can identify the voter as a registered voter in the jurisdiction
where the voter cast the provisional ballot, '

5) Voter did not print his or her name on column one byt signed the provisional ballot affirmation
statement. The balfot cannot be counted unless the voter's name appears somewhere on the
provisiona! ballot affirmation envelope written by the voter or a poll worker. Name AND signature are
required by R.C. 3505,183( B){1)(a} as stated above,

8) Voter was issued an absentea ballot, and the voter brought it to polling place on election day. Rather
than instructing the voter to deliver the absentee ballot to the board of elections or Issuing the voter a
provisional ballot, the poll worker had the voter complate a provisional ballot snvelope and placed the

completed as descrlbed above and IF the hoard can determine that no other absentee ballot was cast by
the voter. The voter should not be disenfranchised due to the poll worker's error.

You may contact me if you have any questions ahout these explanations,

Brian Shinn

From: Damschroder, Matthew M. [mai!to:mmdamsch@vote.frankﬂncountyohio.gov]
Sent: Thursday, March 27, 2008 5:47 PM

To: Piccininni, Patrick J.; Shian, Brian

Cc: White, Dennis L, .

Subject: FW; Provisionals

Thess are some of the issties we-are facing on provisicrials:

From: Wedekind, Michael .

Sent: Thursday, March 27, 2008 4:59 PM

To: Damschroder, Matthew M,; White, Dennis L,

Cc: Kleo, Renee M; Tompkins, Mary D.; Heard, Howard H.; Shell, Gene F,
Subject: Provisionals

iatt, Denny, hers are the Guestions that we ne'ad answered before we count the provisional baliots,

1.} What should we do when thers is more than one ballot in the Provisional Envelope?

. &) |30me hav? & party and an Issug ballof and some have al! thres possible ballots,(Dem, Rep, and
SsUe ohly . .

2.} Dowe cog‘pt the provisional ballots when the poli worker did not sign'the pollwarker affirmation
statemen

3.) Do we count the provisional ballots when the poliworker did sign the pollwerker affirmation statemant, but
there Is no box checked stating that the voter provided an acceptable form of identification and no othisr
form of identification Is listed in colmn 2, and column one is completad?

4.) Do we count the provisional ballot if column 1 is complete, but column 2 are 3 are not complated by the
voter or fhe poliworker? . .

6.} Do we count the provisional ballot when the voter did hot print his or her name at the top of column ona,
but they did sign the affirmation statement af the bottom of column one?

- €.) Do we count an absentee ballot that was ratumed fo the poliing location and the poliworker had the voter

complete a provisional envelope, but had the voter seal the absentes ballot in the provisional envelope
rather than giving the voter a provisional ballot to vota? . :

Todd
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