
6c4ab03c-4c92-4b06-af2c-ee2aec9c1b3f

The Northeast Ohio Coalition for the Homeless, et al. v. Brunner, Jennifer, etc. Mary Fry

Mike Mobley Reporting  937-222-2259

Page 1
1            UNITED STATES DISTRICT COURT

2             SOUTHERN DISTRICT OF OHIO

3                      *  *  *

4 THE NORTHEAST OHIO 

5 COALITION FOR THE 

6 HOMELESS, et al.,             

7        Plaintiffs,      

8       vs.                    CASE NO. C:2-06-896

9 JENNIFER BRUNNER, IN HER 

10 OFFICIAL CAPACITY AS 

11 SECRETARY OF STATE OF OHIO,              

12        Defendant.      

13                      *  *  *

14           Deposition of MARY FRY, Witness herein, 

15 called by the Plaintiffs for cross-examination 

16 pursuant to the Rules of Civil Procedure, taken 

17 before me, Beverly W. Dillman, a Notary Public in 

18 and for the State of Ohio, at the offices of the 

19 Board of Elections, 724 South Seventh Street, 

20 Coshocton, Ohio, on Tuesday, October 21, 2008, at 

21 12:11 o'clock p.m.

22                      *  *  *

23

24

25
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1 APPEARANCES:

2    On behalf of the Plaintiffs:

3         Porter, Wright, Morris & Arthur, LLP

4    By:  Paul G. Hallinan (via telephone)
        Lindsay M. Sestile (via telephone)

5         Caroline H. Gentry (via telephone)
        Attorneys at Law

6         1600 One Dayton Centre
        One South Main Street

7         Dayton, Ohio 45402

8    On behalf of the Defendant Jennifer Brunner,
   in her official capacity as Secretary of 

9    State of Ohio:

10         Nancy H. Rogers, Attorney General
        State of Ohio

11
   By:  Steven McGann (via telephone)

12         Senior Assistant Attorney General
        150 East Gay Street

13         18th Floor
        Columbus, Ohio 43215

14
   On behalf of the Intervenor-Defendant

15    State of Ohio:     

16         Nancy H. Rogers, Attorney General 
        State of Ohio

17        
   By:  Robert Eskridge (via telephone)

18         Assistant Attorney General
        30 East Broad Street

19         16th Floor
        Columbus, Ohio 43215   

20                    
ALSO PRESENT:

21
        Kathy Hendricks, Deputy Director

22         Don Andrews, Board Member
        Robert J. Batchelor, Prosecuting Attorney

23
                     *  *  *

24

25
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1                      MARY FRY

2 of lawful age, Witness herein, having been first 

3 duly cautioned and sworn, as hereinafter 

4 certified, was examined and said as follows:

5                 CROSS-EXAMINATION

6 BY MR. HALLINAN:

7         Q.   Ms. Fry, just formalities, would you 

8 state your name for the record, please.

9         A.   Mary Fry.

10         Q.   And your position?

11         A.   I am Director of the Coshocton 

12 County Board of Elections.

13         Q.   And in that position -- I think we 

14 have been over this a couple of times, but in 

15 that position you manage the elections functions 

16 for the Board of Directors -- or Board of 

17 Elections; is that right?

18         A.   That is correct.

19         Q.   Okay.  And I think you have there 

20 with you Ms. Hendricks, who is your Deputy; is 

21 that right?

22         A.   Yes. 

23              MS. HENDRICKS:  Correct.

24 BY MR. HALLINAN:

25         Q.   And what generally would be Ms. 
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1 Hendricks' functions?

2         A.   She is a backup individual for me.  

3 If I am sick or can't do the job, then Kathy 

4 steps in in my place.  And if I get backlogged in 

5 my workload, Kathy steps in and takes my place 

6 also.

7         Q.   I am with you.  Is there a specific 

8 split of functions between the two of you with 

9 respect to provisional ballots -- the counting, 

10 rejection or assessment of provisionals?

11         A.   No, there is not.  The majority of 

12 the time we do this together.

13         Q.   Okay.  Well, let's do this first:  I 

14 understand that you have produced some documents 

15 in response to the subpoena; is that correct?

16         A.   That is correct.

17         Q.   And I have got three documents 

18 produced, and am I missing anything or is that 

19 what you have?

20         A.   No, that's very -- that's exactly 

21 what I have also. 

22              MR. BATCHELOR:  Can you please have 

23 him identify the documents -- ask him to 

24 identify.

25              MR. HALLINAN:  Yeah.  I have got one 
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1 called identification envelope?

2              THE WITNESS:  Correct.

3              MR. HALLINAN:  We will call that 

4 Coshocton 1.

5              (Thereupon, Coshocton Exhibit Number 

6 1, Identification Document, Provisional Ballot 

7 Affirmation, was marked for purposes of 

8 identification.)

9              MR. HALLINAN:  Then we have got one 

10 that's entitled Provisional Ballots, between two 

11 bars, with a lot of space around it, and it's got 

12 some handwriting up in the top left-hand corner. 

13              MR. BATCHELOR:  Okay.  This is -- 

14 these are Pages 37 and 38 from the poll worker 

15 manual that we e-mailed Ms. Ransom here recently.

16              MR. HALLINAN:  E-mailed who? 

17              MR. BATCHELOR:  Ms. Ransom.

18              MR. HALLINAN:  Okay.  I am with you.  

19 Thank you.  Okay. 

20              Well, these two pages will be marked 

21 as Coshocton 2.  

22              (Thereupon, Coshocton Exhibit Number 

23 2, Provisional Ballots, Pages 37 and 38 from

24 poll worker manual, was marked for purposes of 

25 identification.)
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1              MR. HALLINAN:  And then the third 

2 document, also captioned Provisional Ballots, is 

3 three pages, two of them landscaped, and that 

4 will be Coshocton 3. 

5              MR. BATCHELOR:  I believe those 

6 would actually be two pages from the poll worker 

7 Quick Reference Guide, and they are marked -- or 

8 they are noted as the section -- as Provisional 

9 Ballots.  I believe the first page would start  

10 as:  Provisional ballots are paper ballots that 

11 are used by voters whose identities cannot be 

12 vouched for by required identification; is that 

13 correct?

14              MR. HALLINAN:  That's what I have as 

15 the first page.

16              MR. BATCHELOR:  Then the second page 

17 would begin with the language:  If the voter does 

18 not have one of the seven forms.

19              MR. HALLINAN:  Right. 

20              MR. BATCHELOR:  So there is actually 

21 just two pages.

22              MR. HALLINAN:  I have got a third 

23 page called Processing Provisional Ballots Voted.

24              THE WITNESS:  That's on the same 

25 page.
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1              MR. BATCHELOR:  Okay.  That 

2 Processing Provisional Ballots Voted is on the 

3 same page of the second page.  They just couldn't 

4 get it all scanned in together, apparently.

5              MR. HALLINAN:  Okay.  The second 

6 page looks like it's kind of from a flip chart or 

7 something; is that right?

8              MR. BATCHELOR:  Yeah.  The whole 

9 thing is.

10              MR. HALLINAN:  Okay.  The 

11 Provisional Ballots caption page is page one, and 

12 then the second two pages I have --

13              MR. BATCHELOR:  Yeah, apparently the 

14 Secretary of State doesn't have a copy in their 

15 office, so we scanned those two pages in.

16              THE WITNESS:  Do you want me to make 

17 copies of those? 

18              MR. HALLINAN:  Okay.  So the second 

19 page would actually be the five bullet points 

20 followed by two black bars that have a number of 

21 numbered paragraphs under them; is that right?

22              MR. BATCHELOR:  I believe that's 

23 correct, yes.

24              MR. HALLINAN:  Okay.  And you said 

25 this is from the Quick Reference Guide from the 
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1 Secretary of State?

2              MR. BATCHELOR:  Poll worker Quick 

3 Reference Guide for November 2008, Ohio Secretary 

4 of State.

5              (Thereupon, Coshocton Exhibit Number 

6 3, Provisional Ballots, two pages from the poll 

7 worker Quick Reference Guide, was marked 

8 for purposes of identification.)

9 BY MR. HALLINAN: 

10         Q.   Okay.  And the second one we 

11 identified as being from the poll workers' manual 

12 for the Secretary of State, and the first one is 

13 the ballot -- or the envelope affirmation 

14 statement; right?

15         A.   Right. 

16              MR. BATCHELOR:  That is correct. 

17              I also noted -- this is Bob 

18 Batchelor.  I am the Prosecuting Attorney.  I 

19 referenced, I believe, four other documents in my 

20 e-mail.

21              MR. HALLINAN:  Yes.

22              MR. BATCHELOR:  Two directives, an 

23 advisory opinion -- three directives and an 

24 advisory opinion.  Are you going to need 

25 reference to those during the deposition?



6c4ab03c-4c92-4b06-af2c-ee2aec9c1b3f

The Northeast Ohio Coalition for the Homeless, et al. v. Brunner, Jennifer, etc. Mary Fry

Mike Mobley Reporting  937-222-2259

Page 10
1              MR. HALLINAN:  We might.  But let me 

2 ask this, did the -- Bev, did you get exhibits 

3 from us for this? 

4              (Thereupon, an off-the-record 

5 discussion was held.)

6 BY MR. HALLINAN:

7         Q.   The information we have consists of 

8 those three documents, and then there are some 

9 other materials referenced by your counsel in an 

10 e-mail, including three directives from the 

11 Secretary of State, advisory from the Secretary 

12 of State.  And that was all there is; correct, in 

13 response to the subpoena?

14         A.   As far as I know, yes.

15              MR. HALLINAN:  Bob, is that right? 

16              MR. BATCHELOR:  Yeah, that's 

17 correct.

18              MR. HALLINAN:  Thank you.  

19 BY MR. HALLINAN:

20         Q.   Okay.  Ms. Fry, can you give me a 

21 little bit of an overview of how the office 

22 functions on Election Day in terms of 

23 specifically the handling of provisional ballots?

24         A.   Do you want me to start from the 

25 beginning, when a voter walks in the door? 
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1         Q.   That would be great.

2         A.   Okay.  If a voter does come into our 

3 office and states that they have either just 

4 moved into our county or have changed their 

5 address within our county, we then pull their 

6 registration card, if they are a registered 

7 voter, and then proceed to have them fill out 

8 your Exhibit Number 1.  They fill out this 

9 envelope, and then we go from there. 

10              We precinct them, give them a 

11 precinct that they will vote in from now on 

12 through; give them a ballot that corresponds with 

13 that precinct, and they vote here in the office. 

14              And then those are held for ten days 

15 until they are verified.

16         Q.   Okay.  How are -- well, let's try it 

17 this way:  How many precincts do you have?

18         A.   We have 43 precinct.

19         Q.   Okay.  How are provisional ballots 

20 handled out at the precinct?

21         A.   Out at the polling locations the 

22 poll workers are instructed to do the very same 

23 thing.  They cannot pull a card.  What they have 

24 the individual do is fill out a voter 

25 registration card, fill out the envelope; and if 
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1 that is the current precinct that they would vote 

2 in, they let them vote there.  If not, they send 

3 them to our office to vote here.

4         Q.   Okay.  Now, that's for change of 

5 address; is that right?

6         A.   That is correct.  Or a new one 

7 coming into the county. 

8         Q.   Okay.  Coming into the county or 

9 moving within the county; is that correct?

10         A.   Coming -- like -- correct, yes.

11         Q.   Okay.  What other circumstances 

12 might result in a provisional ballot?

13         A.   Just an individual that has moved 

14 into Coshocton County from another county and an 

15 address change.

16         Q.   How about a lack of ID?

17         A.   Yes, that's another reason.

18         Q.   Okay.  What -- how are lack of ID 

19 circumstances handled -- well, start with your 

20 office.

21         A.   In our office, what they -- well, in 

22 our office there wouldn't be any problem because 

23 they have got their ID right with them when they 

24 come in.

25         Q.   Okay.  Out at the polling locations, 
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1 how are lack of ID situations handled?

2         A.   In the polling location they have 

3 ten days to come in and give us an 

4 identification.  And then once it's verified, 

5 then we can go ahead and count that ballot, after 

6 those ten days.

7         Q.   Apart from the material that you 

8 have sent us, does the Board have any process, 

9 written process, guidelines or policies that 

10 determine how these provisional ballots will be 

11 handled at the polling locations for lack of ID?

12         A.   At the polling locations, they are 

13 put in a separate -- we have individual ballot -- 

14 a small ballot box that they store these in until 

15 Election Day -- or election night, then they 

16 bring them into the office.  And when they bring 

17 in all their supplies, we get this envelope, and 

18 we put this envelope with the rest of ours to be 

19 approved in that ten-day period.

20         Q.   Okay.  How do you determine whether 

21 or not a person has sufficient ID?  Strike that. 

22              Who determines whether or not a 

23 person has sufficient ID to vote regular, or 

24 insufficient ID and, therefore, votes 

25 provisional?
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1         A.   Well, a person that votes 

2 provisional ballots is one that has no ID, has 

3 moved within the county or has moved into the 

4 county.  That's it.

5         Q.   Okay.  No ID; how about inadequate 

6 ID?

7         A.   That would be -- serve the same 

8 purpose.

9         Q.   Okay.  For example, if a person came 

10 in with just a Social Security number, would that 

11 vote regular or vote provisional?

12         A.   If it was done here in our office, 

13 they just had their Social Security -- the card, 

14 you mean, or just giving the verbal number? 

15         Q.   Verbal number.

16         A.   If we pull the registration card and 

17 that verbal number matches and their signature 

18 matches that card, then they are given a regular 

19 ballot.

20         Q.   Okay.  How do you determine whether 

21 or not the signature matches?

22         A.   We pull the registration card.

23         Q.   Right.  Do you have a written policy 

24 or -- strike that. 

25              Do you have any policy or procedure 
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1 for determination whether or not the signatures 

2 match?  In other words, how far different do they 

3 have to be before you say they don't match?

4         A.   They have to match pretty close for 

5 us to accept it.  If not, then they vote 

6 provisional, and we get a new signature from 

7 that, and then it's up to the Board to make the 

8 decision.

9         Q.   So the Board makes the ultimate 

10 decision on whether the signatures match?

11         A.   Correct.

12         Q.   Okay.  Are any signature matches or 

13 mismatches rejected at the polling location by 

14 the poll workers?

15         A.   No, because they don't have no way 

16 to do that at the polls.  They just take the 

17 information down, bring it to the office on 

18 election night.

19              MR. McGANN:  This is Steve McGann.  

20 I had an objection to that question.  Thanks. 

21              (Thereupon, an off-the-record 

22 discussion was held.)

23 BY MR. HALLINAN:

24         Q.   Let me see if I have got this 

25 straight.  At the polling locations there is no 
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1 ability to match or not match signatures?

2         A.   Signature book -- in your signature 

3 book, all voters' signatures is listed in the 

4 signature book and, yes, there is a way that they 

5 could match it.  But we instruct our poll workers 

6 not to do this at the polls if there is somebody 

7 that has no ID, has moved within the county or 

8 coming into the county.

9         Q.   Right.  If a person shows up with no 

10 ID, says here is my Social Security number, here 

11 is my name, and then signs for a ballot, is there 

12 a match made in that circumstance, or is -- I 

13 mean, how is that person handled? 

14              MR. McGANN:  Objection.  Steve 

15 McGann.

16              THE WITNESS:  You want me to answer 

17 that?

18 BY MR. HALLINAN:

19         Q.   Yes, you can go ahead.

20         A.   Okay.  With just a Social Security 

21 number at the polling locations, they would have 

22 to vote provisional because the Social Security 

23 numbers don't go to the polls.

24         Q.   There are no Social Security numbers 

25 or Social Security part numbers at the polls?
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1         A.   Correct.  It's not listed in our 

2 signature books.  All that's in the signature 

3 book is the birth date, the name, their address 

4 and their signature and what precinct they are 

5 in.  There is no Social Security numbers in any 

6 of our polling locations in our signature books.  

7 We don't put that in there. 

8         Q.   Okay.  So those kind of 

9 circumstances would go to the --

10         A.   That would go to our Board members 

11 to say whether we do or don't count it, after the 

12 individual has come in with an ID in that ten-day 

13 period time.

14         Q.   After the end of the ten-day period?

15         A.   Correct.

16         Q.   Okay.  And then the Board of 

17 Elections votes on these -- these kinds of issues 

18 that are presented to them after the ten-day 

19 period; right?

20         A.   Correct.

21         Q.   And do you know how many folks you 

22 have on your Board of Elections?

23         A.   We have four Board members, Chairman 

24 and three members.

25         Q.   All right.  And what record is made 
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1 of the Board's disposition of individual ballots?

2         A.   It's kept in the Board minutes.  The 

3 deputy director takes the minutes and records 

4 everything.  It would be the individual's name, 

5 the -- what new identity they have brought in to 

6 verify that this is who they are. 

7         Q.   Now, the identification envelope, 

8 Exhibit 1, who fills that information out?

9         A.   The individual voter themselves do 

10 that.

11         Q.   Okay.  And that's done at the polls 

12 as well as at your office, depending upon where 

13 they show up?

14         A.   Correct, yes.

15         Q.   Okay.  At the poll, if the 

16 individual voter does not provide an address, how 

17 is that handled?

18         A.   Without an address, they wouldn't 

19 get a ballot unless they are already registered 

20 in that precinct.  How would a poll worker know 

21 where to tell them to go to vote? 

22         Q.   Right.  Out at the poll, they are in 

23 a precinct, and they come in and they want to 

24 vote without an address --

25         A.   Well, then the poll worker is 
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1 instructed to call our office.  And from there we 

2 get an address from the individual.  If they 

3 don't have an address, then the individual is 

4 requested to come to our office, and then we take 

5 it from there.

6         Q.   Okay.  There is a provision on the 

7 ballot affirmation form for a birth date.  What 

8 if that's left blank?  Do you see where I am at 

9 on the Coshocton 1?

10         A.   Yes.  That has to be filled out 

11 before the ballot can be counted.  And that's 

12 where they have got the time frame to come into 

13 our office and finish -- give us further ID.

14         Q.   Okay.  If they don't give you a 

15 birth date, the ballot is not counted?

16         A.   Correct.

17         Q.   The provisional ballot is rejected, 

18 I guess is the way I should phrase that; is that 

19 right?

20         A.   You are correct.  That is if they 

21 don't give us further information within that 

22 ten-day period of time.  Our Board has instructed 

23 us to call the voter, if at all possible. 

24         Q.   I am with you.  You do -- you make a 

25 diligent effort to get the information.  But my 
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1 question is, if they don't provide you with a -- 

2 or they do not provide you with a birth date 

3 during that ten-day period, the ballot is 

4 rejected?

5         A.   Correct.

6         Q.   Do you make any effort to verify the 

7 address listed on the form --

8         A.   Yes.

9         Q.   -- or the address given on the form?

10         A.   We do, yes.

11         Q.   What effort do you make?

12         A.   Okay.  We have the Secretary of 

13 State's website that we can go on the website 

14 with all 88 counties and verify that that 

15 individual was a registered voter, if not in 

16 Coshocton County, in another county.  And then if 

17 we have got an address or a phone number that we 

18 can call the individual, then we call the 

19 individual, tell them to come to our office in 

20 that ten-day frame time and to bring further 

21 information with them.

22         Q.   Further information in terms of 

23 verifying the address?

24         A.   Correct.

25         Q.   What happens if the address doesn't 
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1 match up with a known address that you have or 

2 are able to verify?

3         A.   Then the ballot is not counted.

4         Q.   The ballot is rejected?

5         A.   Correct.

6         Q.   If a homeless person were to come in 

7 and give you an address that consisted of an 

8 intersection, would that be considered a 

9 verifiable address or not? 

10              MR. McGANN:  Objection.  Steve 

11 McGann.

12              THE WITNESS:  What did he say? 

13 BY MR. HALLINAN:

14         Q.   He objected.  The question was:  If 

15 a homeless person came in -- sorry, Steve.

16         A.   Kind of dumb.

17         Q.   I apologize --

18         A.   That's okay.

19         Q.   -- I am extremely rude today. 

20              If a homeless person were to come in 

21 and give you an address that consisted of an 

22 intersection, and said he had just moved there -- 

23 he was on the registration system, but had just 

24 moved to that intersection, could you -- would 

25 that be an address you could verify, an 
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1 intersection, and would that count if it was 

2 verified?

3         A.   If it was in our precinct finder, I 

4 would think it would be.  But it would have to be 

5 listed in our precinct finder.  If not, then we 

6 would have to contact the Auditor's Office to 

7 find out where this location was supposedly at.

8         Q.   Okay.  But an intersection address, 

9 the corner of Main and Elm, would be an 

10 acceptable address if you could determine that it 

11 was within a precinct within your county? 

12              MR. McGANN:  Objection. 

13              MR. BATCHELOR:  Is it up to the 

14 Board of Elections?

15 BY MR. HALLINAN:

16         Q.   You can go ahead and answer.

17         A.   With a case like this, we would take 

18 all the information from the individual voter and 

19 leave that up to our Board to make the decision.

20         Q.   Okay.  When the Board takes this 

21 information, do you provide a recommendation one 

22 way or another?

23         A.   No.  We leave that up to our Board 

24 members.

25         Q.   In a circumstance like that -- first 
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1 of all, do you ever have a circumstance like 

2 that?

3         A.   No.  Haven't. 

4         Q.   Okay.  In a circumstance like that, 

5 if that were to happen this fall, the Board would 

6 vote; is that correct?

7         A.   It would -- we would take it to the 

8 Board members, and the Board members would have 

9 to make the decision on it.

10         Q.   And they would do it by a vote; 

11 correct?

12         A.   Correct.

13         Q.   And if the vote were split, say 

14 three to one, how would that be recorded in the 

15 minutes?

16         A.   As three to one.

17         Q.   If it were a rejection, would it be 

18 recorded as a three-to-one rejection for lack of 

19 verifiable address?

20         A.   Yes.

21         Q.   And that would -- that would be 

22 recorded in the minutes that way; is that 

23 correct?

24         A.   Correct.

25              MR. McGANN:  I am going to object to 
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1 that line of questioning, based on the 

2 hypothetical.  This is Steve McGann again.

3              MR. HALLINAN:  All right.  

4 BY MR. HALLINAN:

5         Q.   Returning to the identification 

6 envelope --

7         A.   Okay.

8         Q.   -- there is a set of categories for 

9 reasons for voting provisional ballot; do you see 

10 that?

11         A.   Right.

12         Q.   If none of those is checked, what 

13 happens to the ballot?

14         A.   It goes before the Board.  But one 

15 of those reasons has to be checked.

16         Q.   Let's say the poll worker forgot to 

17 check something.

18         A.   Then it would go to the Board 

19 members, and they would have to take the new 

20 registration card that was filled out at the same 

21 time and make the decision as to whether they 

22 wanted to accept that ballot or reject that 

23 ballot.

24         Q.   Okay.  So the absence of a check on 

25 this box would not result in rejection of the 
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1 ballot or acceptance of the ballot, it would be 

2 subject to further assessment by the Board; do I 

3 have that right?

4         A.   Correct.  That's correct.

5         Q.   Would there be any contact with the 

6 poll worker who --

7         A.   See, the poll worker has to sign 

8 down at the bottom.  And we would pick that up 

9 from there and go contact her also.

10         Q.   That was my next question.  So you 

11 would contact the poll worker and find out why 

12 there was no check mark?

13         A.   Correct.

14         Q.   And if the poll worker didn't sign, 

15 there was no check mark and no signature --

16         A.   Our poll workers are instructed to 

17 sign those.  We could always tell from the 

18 precinct that was up at the top -- they are also 

19 instructed to put a precinct that this transpired 

20 in at the top of these yellow envelopes.  We 

21 could pick up from that precinct and know who our 

22 presiding judge is.

23         Q.   Okay.  Page 2 of this document, 

24 election official verification statement?

25         A.   Okay.
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1         Q.   Where does this appear and how does 

2 this work into the process?

3         A.   This is on the backside of that same 

4 envelope.

5         Q.   Okay.

6         A.   What it states is the voter has to 

7 print his name and the date that he appeared, 

8 which would be probably Election Day or any day 

9 before the election that they came into our 

10 office.  And then they are going to go down and 

11 check, they are a provisional voter, and whether 

12 they are giving the Board additional information; 

13 and then go on down, and then the election 

14 official has to verify what ID that they did  

15 come -- bring with them.  And then the name of 

16 the precinct goes down next, and then either 

17 Kathy or myself would sign it or one of our 

18 part-time workers would sign it.

19         Q.   Okay.  And I guess that's the 

20 question I have.  This is a very meticulous 

21 process that the election officials are required 

22 to follow -- at least it appears to me that way.  

23 If there is an error or a failure to complete 

24 this form properly by the election official, what 

25 happens to the ballot?
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1         A.   It's up to the discretion of our 

2 Board members.

3         Q.   They may or may not reject it, 

4 depending upon what other information they can 

5 collect?

6         A.   Correct.

7         Q.   And the process for collecting that 

8 information, is there a written policy or 

9 procedure or a methodology for collecting such 

10 additional information?

11         A.   It's up to myself or the Deputy 

12 Director to contact the voter and the poll worker 

13 to get -- follow up on the information.

14         Q.   One moment, please. 

15              Is it fair to say that you do not 

16 have a county-created process or methodology for 

17 managing or handling provisional ballots? 

18              MR. McGANN:  Objection.  Steve 

19 McGann. 

20              MR. BATCHELOR:  Answer.

21              THE WITNESS:  We -- yes, we do.  We 

22 have a method for doing everything in this 

23 office.

24 BY MR. HALLINAN:

25         Q.   Right.  I didn't mean to suggest 
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1 that you do everything arbitrarily or randomly.  

2 What I mean is do you have a written procedure or 

3 a process that's distributed to poll workers or 

4 distributed to others who might be involved in 

5 the --

6         A.   We have our poll workers' manual.  

7 We have instruction sheets.  When we have our 

8 poll workers' schooling, which is always held the 

9 Saturday before the election, we go through each 

10 one of these items step by step with our poll 

11 workers and give them a guideline sheet to go 

12 along with it.

13         Q.   Okay.  The guideline sheet is 

14 created by who?

15         A.   Secretary of State's office.

16         Q.   Okay.  And the poll workers' manual 

17 you referred to, that's also the Secretary of 

18 State?

19         A.   Yes.

20         Q.   And my question was, is there 

21 anything at the -- at the county level or Board 

22 of -- your Board of Election level that is in 

23 writing that is distributed, other than the 

24 information that comes from the Secretary of 

25 State?
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1         A.   Well, it would be our -- how to do 

2 the signature book, what to put in the poll book.

3              MR. BATCHELOR:  Is this question 

4 regarding provisional ballots or --

5              MR. HALLINAN:  I am sorry, it is. 

6              MR. BATCHELOR:  Just with regard to 

7 provisional ballots.

8              THE WITNESS:  Oh, provisionals.  In 

9 our poll book and in our signature book there is 

10 a spot where they have the individual that is 

11 voting a provisional ballot, they do sign in, and 

12 then the name is listed in the provisional poll 

13 book. 

14 BY MR. HALLINAN:

15         Q.   Right.  Is there a process that's 

16 written down for that, how that's handled, or is 

17 it just you tell people that's how it's handled?

18         A.   That's the way it's always been 

19 done.

20         Q.   Okay.  I am with you on that, the 

21 way it's always been done.

22         A.   A provisional would -- has been here 

23 for years.  I have been with the Board for 19 

24 years.  We have had provisionals from Day One 

25 almost.  A provisional voter is a voter that has 
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1 moved into our county from another county, or has 

2 changed their address and did not meet the 

3 deadline qualifications. 

4              MR. BATCHELOR:  Okay.

5 BY MR. HALLINAN:

6         Q.   I am with you. 

7              (Thereupon, an off-the-record 

8 discussion was held.)

9              THE WITNESS:  No, we do not have any 

10 county policies.  The Secretary of State, from 

11 Day One, has given us all of these guidelines, 

12 and this is what we have gone by.

13 BY MR. HALLINAN:

14         Q.   Okay.  So you follow the Secretary 

15 of State's guidelines and do not supplement, add 

16 or amend --

17         A.   Correct.

18         Q.   -- at the county level?

19         A.   Correct.

20         Q.   The guidelines you're referring to 

21 are the ones that your counsel e-mailed us about 

22 those directives and advisories; is that right?

23         A.   That is correct.

24         Q.   Okay.  And, of course, the 

25 information that was also provided to us as 
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1 exhibits; right?

2         A.   Correct.

3         Q.   Now, that's in the handling and 

4 management of the provisionals when they come in.  

5 Is there any policy for dealing with the 

6 acceptance or rejection -- rejection of 

7 provisionals that's county -- specific to your 

8 county?

9         A.   Please define further. 

10              (Thereupon, an off-the-record 

11 discussion was held.)

12              THE WITNESS:  No, we have not. 

13 BY MR. HALLINAN:

14         Q.   One of the documents that the court 

15 reporter has, the MIA 043 --

16              (Thereupon, an off-the-record 

17 discussion was held.)

18              (Thereupon, Coshocton Exhibit Number 

19 4, Pages Bates Number MIA-00043 through 00046, 

20 was marked for purposes of identification.)

21              THE NOTARY:  I have marked 4 and 

22 handed it to the witness.

23 BY MR. HALLINAN:

24         Q.   All right.  Ms. Fry, do you 

25 recognize that document?



6c4ab03c-4c92-4b06-af2c-ee2aec9c1b3f

The Northeast Ohio Coalition for the Homeless, et al. v. Brunner, Jennifer, etc. Mary Fry

Mike Mobley Reporting  937-222-2259

Page 32
1         A.   This is the first I have seen it.

2         Q.   Are you familiar with a Q & A 

3 Bulletin Board that the Secretary of State 

4 maintains for Boards of Elections?

5         A.   Yes, I am.

6         Q.   Okay.  This doesn't strike you as 

7 being that Q & A site?

8         A.   Well, I will tell you it's a 

9 possibility it could have been there, but I 

10 haven't had time to look.

11         Q.   I gotcha.  Maybe we could see if I 

12 could refresh you on one part of it.  You can 

13 read whatever you want on this thing, I don't 

14 mean to surprise you with it.  But if you will 

15 turn to MIA-00044, the second page of the 

16 document --

17         A.   Okay.

18         Q.   -- do you see the question that 

19 begins:  Our BOE office stapled; do you see that 

20 question?

21         A.   Right.

22         Q.   Down below that, in the second 

23 paragraph following it, it talks about what's to 

24 be done after a voter gives information required 

25 to cast a provisional ballot.  It says:  However, 
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1 before counting the ballot; do you see where I am 

2 at?

3         A.   Right.

4         Q.   It says:  Additional information may 

5 be needed for the BOE to verify the voter's 

6 identity and qualifications?

7         A.   Correct.

8         Q.   And, again, you can read the whole 

9 thing.  The last sentence says:  The process a 

10 BOE uses to verify the voter's ID and 

11 qualifications is up to the Board -- and there 

12 should be a policy in place regarding this.  Do 

13 you see that?

14         A.   Yes.

15         Q.   Okay.  Does your BOE have a policy 

16 in place regarding the process used to verify the 

17 voter's ID and qualifications?

18         A.   Our Board gave us instructions to 

19 call the voter.  It's in our minutes.

20         Q.   Okay.  So you have a policy to call 

21 the voter?

22         A.   Yes.  Our Board has instructed us to 

23 do that. 

24         Q.   And what do you do when you call the 

25 voter?
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1         A.   We ask the voter over the telephone 

2 to give us more information that is needed, and 

3 the sufficient information, and bring it to the 

4 Board office.

5         Q.   Let's just take -- and we could spit 

6 out any number of different parameters.  So let's 

7 just take a situation where you have got a voter 

8 who has given you the last four digits of a 

9 Social Security number, and an address that can't 

10 be verified -- that is different than what's in 

11 the registration book.  What kind of additional 

12 information would you try to seek out before you 

13 could determine whether to accept or reject that 

14 voter? 

15              MR. McGANN:  Objection.  McGann.

16 BY MR. HALLINAN:

17         Q.   You can go ahead and answer.

18         A.   If he has given us an address, we 

19 would go through our Auditor's Office to try and 

20 verify where this address is at.

21         Q.   That's the former address that's in 

22 the registration.  He has given you a new address 

23 that can't be verified.

24         A.   That isn't on an electric bill, 

25 telephone bill or a driver's license, is this 
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1 what you're referring to? 

2         Q.   Right.

3         A.   In this case it would be up to the 

4 discretion of the Board.  We would give it to the 

5 Board members and say:  This is the information 

6 we have, it's up to you, do we or do we not count 

7 this ballot?

8         Q.   Okay.  And the Board may say yes or 

9 no in that situation?

10         A.   Correct.

11              MR. McGANN:  Objection.  McGann.

12 BY MR. HALLINAN:

13         Q.   You guys sound like you're having 

14 fun at that end.

15         A.   Well, we are in our kitchen area, 

16 and we have people up at the front who are 

17 voting, and they are talking up there, and then 

18 we have people in the back room that are doing 

19 L&A.  But that doesn't pertain to this, I don't 

20 think.  They are going through this room.

21         Q.   Okay.  All right.  Hang on a second.  

22 I may actually be pretty close to being done with 

23 you folks.  Hold on just a second.  And after I 

24 am done, Mr. McGann is probably going to have 

25 some questions for you.
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1         A.   No problem. 

2              MR. McGANN:  I am sure I will have 

3 an objection or two before that.

4              THE WITNESS:  Thank you.

5              MR. HALLINAN:  Thanks for the 

6 warning.

7              That's all I have.

8              THE WITNESS:  Good.

9              MR. HALLINAN:  No more objections, 

10 Steve.

11              MR. McGANN:  Darn.

12                 CROSS-EXAMINATION

13 BY MR. McGANN: 

14         Q.   Ms. Fry?

15         A.   Yes.

16         Q.   Hi.  My name is Steven McGann.  I am 

17 with the Attorney General's Office, and I am 

18 representing the Secretary of State today.

19         A.   Okay.

20         Q.   How are you?

21         A.   I am fine.

22         Q.   I just have some questions for you 

23 as well.  I want to go back to the last line of 

24 questioning about a policy in place.  I think you 

25 referred to Exhibit 4?
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1         A.   Got it.

2         Q.   Remember that?

3         A.   I have it.

4         Q.   Okay.  And you said that you have a 

5 policy in place, set in the Board minutes, about 

6 calling the voter; is that right?

7         A.   Right.

8         Q.   You also testified earlier that you 

9 used the Secretary of State's directives as part 

10 of your training for your poll workers and that 

11 sort of thing?

12         A.   Correct.

13         Q.   And also the Secretary of State's 

14 manual for poll workers; is that right?

15         A.   That's correct.

16         Q.   Do you use any of those Secretary of 

17 State documents as your county policy that's 

18 referred to in Exhibit 4?

19         A.   You mean the policy, what the Board 

20 members set up as a policy? 

21         Q.   What I am asking is have you adopted 

22 formally or informally any of the Secretary of 

23 State's documents into the county policy?

24         A.   Oh, yes, we have.

25         Q.   Okay.  Do you refer to the Revised 



6c4ab03c-4c92-4b06-af2c-ee2aec9c1b3f

The Northeast Ohio Coalition for the Homeless, et al. v. Brunner, Jennifer, etc. Mary Fry

Mike Mobley Reporting  937-222-2259

Page 38
1 Code at all?

2         A.   Many times.

3         Q.   Okay.  So you're familiar with the 

4 Revised Code and -- when it comes to election 

5 law?

6         A.   Well, if you want to -- a specific 

7 one, I would have to go look at the code.

8         Q.   Well, specifically, Revised Code 

9 3505.183.

10         A.   Right off the bat, I do not know 

11 what that is.  I would have to go look it up.

12              MR. McGANN:  I think there is a 

13 Plaintiffs' Exhibit there marked.  Could you hand 

14 that to the witness?  

15              (Notary complying.)

16              (Thereupon, Plaintiffs' Exhibit 

17 Number 22 was referenced.)

18              THE WITNESS:  Okay.

19 BY MR. McGANN:

20         Q.   Are you familiar with this section 

21 of the Revised Code?

22         A.   It pertains to provisional ballots.

23         Q.   Have you seen it before?

24         A.   You know, I have seen so many, I 

25 probably have, and it's probably on my desk right 
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1 at the moment.

2         Q.   Okay.  All right.  Ms. Fry, I am 

3 going to move on.  You say you have 43 precincts 

4 in your county?

5         A.   We do.

6         Q.   Okay.  And I am going to ask you 

7 about polling locations.  Do you have 

8 multiprecinct polling locations?

9         A.   We do.

10         Q.   How many do you have of those?

11         A.   Multiple ones.  We have 20, I think 

12 there is.

13              MS. HENDRICKS:  Ten multiple 

14 precincts.

15              THE WITNESS:  With multiple 

16 precincts, we think it's about ten, without 

17 sitting down and counting them.

18 BY MR. McGANN:

19         Q.   Okay.  So that's approximate?

20         A.   Yes, I would say, yes.

21         Q.   Okay.  Thank you.  I forget, did you 

22 tell you us how many poll workers you have?  If 

23 not, could you tell us how many poll workers you 

24 would have in the county for the 2008 election?

25         A.   For this fall we would have --
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1              MR. BATCHELOR:  If you know. 

2              MS. HENDRICKS:  Forty-three times 

3 four.

4              THE WITNESS:  Forty-three times 

5 four.

6 BY MR. McGANN:

7         Q.   That's about 172?

8         A.   Yes.

9         Q.   Okay.  And you said that you're 

10 doing some training of the poll workers?

11         A.   Correct.

12         Q.   That's for the 2008 election?

13         A.   Yes.

14         Q.   Is that ongoing?

15         A.   We do it every election.

16         Q.   Oh, okay.  And that's the Saturday 

17 before Election Day; is that right?

18         A.   That is correct.

19         Q.   Okay.  Do you gather all 172 

20 together and do one big training session?

21         A.   No.  We do it in two different 

22 sessions.

23         Q.   Okay.  How long are those sessions?

24         A.   Sometimes it can be three to four 

25 hours long.



6c4ab03c-4c92-4b06-af2c-ee2aec9c1b3f

The Northeast Ohio Coalition for the Homeless, et al. v. Brunner, Jennifer, etc. Mary Fry

Mike Mobley Reporting  937-222-2259

Page 41
1         Q.   Okay.  And I think you said that you 

2 provide written procedures:  The poll worker 

3 manual, provided by the Secretary of State, and a 

4 guideline sheet which is also provided by the 

5 Secretary of State?

6         A.   Correct.

7         Q.   And is that part of the training?

8         A.   It is.

9         Q.   Is there anything -- any other 

10 documents that you provide them during the 

11 training?

12              MR. BATCHELOR:  Is that related to 

13 all other issues or just to provisional ballots?

14 BY MR. McGANN:

15         Q.   Let's go with provisional ballots on 

16 this question.

17         A.   No then.  That's what -- the 

18 Secretary of State's guidelines is what we go by 

19 for provisional ballots.

20         Q.   And let me ask you about homeless 

21 voters, okay, and I will give you a hypothetical.  

22 Are you ready?

23         A.   I'm ready.

24         Q.   Say you have a homeless voter, comes 

25 in to vote at the polling station, and they are 
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1 not required to present any type of 

2 identification, okay, as set forth in the Revised 

3 Code.  Any other way to identify that homeless 

4 voter?

5         A.   Did you say in the Ohio Revised Code 

6 it states they don't have to provide an ID? 

7         Q.   No.  No.  No.  No.  I did not say 

8 that.

9         A.   Okay.  What was that again?  I 

10 didn't catch it.

11         Q.   I said the Ohio Revised Code 

12 provides a way to check, in 3505.183 that's in 

13 front of you. 

14              MR. BATCHELOR:  Just listen to the 

15 question.

16 BY MR. McGANN:

17         Q.   Okay?

18         A.   Okay.

19         Q.   What if -- the hypothetical is there 

20 is a Court order that says a homeless voter is 

21 not required to present any type of 

22 identification; for example, identification as 

23 set forth in Ohio Revised Code 3505.183; are you 

24 following me?

25         A.   Right.
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1         Q.   Okay.  Would you have any other way 

2 to identify that homeless voter under that 

3 scenario?

4         A.   That's really hypothetical. 

5              MR. BATCHELOR:  If you know.

6 BY MR. McGANN:

7         Q.   If you can answer, Ms. Fry.

8         A.   My thinking here is I wouldn't know 

9 what ballot to give the individual if he doesn't 

10 have any information to give to me.

11         Q.   Okay.

12         A.   I mean, if I was a poll worker and 

13 this individual came to my polling location, I 

14 would send him to the Board of Elections.  I 

15 would -- and then if he came in to see me in the 

16 Board of Elections, I would say, okay, can you 

17 give me a valid address?  And then I would 

18 probably give him a ballot to let him vote, and 

19 then leave it up to the Board to make the 

20 decision whether to accept that ballot or reject 

21 it.

22              MR. HALLINAN:  That would be a 

23 provisional ballot; right?

24              THE WITNESS:  Correct.

25              MR. McGANN:  That's fine.  Thank you 
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1 for the clarification.  That was a provisional 

2 ballot, okay. 

3              Ms. Fry, thank you very much.  

4 Nothing further. 

5             FURTHER CROSS-EXAMINATION

6 BY MR. HALLINAN: 

7         Q.   Let me ask you one quick question.  

8 If the homeless person came to a polling location 

9 and there was a Court order says you can't ask 

10 them for ID, you would check that person's 

11 signature against the signature on the poll book, 

12 true, or the poll worker would?

13         A.   If we didn't -- if we had a 

14 signature, yes.  But according to you, he is 

15 homeless and he is not registered, so there would 

16 be no way to check.

17         Q.   That's the problem with the 

18 question.  If the person -- you wouldn't give a 

19 regular ballot to a person who is not registered 

20 on Election Day; true?

21         A.   Correct.

22         Q.   Okay.  It would have to be either no 

23 ballot or, at worst, a provisional ballot; 

24 correct?

25         A.   Correct.
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1         Q.   But if they were registered, you 

2 would be able to determine at least one form of 

3 ID, and that would be the signature; correct?

4         A.   Correct.

5              MR. McGANN:  Okay.  Good.  That's 

6 all I have got. 

7              MR. McGANN:  This is Steven.  

8             FURTHER CROSS-EXAMINATION

9 BY MR. McGANN:

10         Q.   But you would review the signature?

11         A.   Correct.  Yes.

12         Q.   Okay.  Thank you.  

13              MR. HALLINAN:  Nothing further. 

14              MR. ESKRIDGE:  Nothing, thank you. 

15              (Thereupon, an off-the-record 

16 discussion was held.)

17              MR. BATCHELOR:  We will waive. 

18              (Signature waived.)

19              (Thereupon, the deposition was 

20 concluded at 12:59 o'clock p.m.)

21

22

23

24

25



6c4ab03c-4c92-4b06-af2c-ee2aec9c1b3f

The Northeast Ohio Coalition for the Homeless, et al. v. Brunner, Jennifer, etc. Mary Fry

Mike Mobley Reporting  937-222-2259

Page 46
1 STATE OF OHIO        )

2 COUNTY OF MONTGOMERY )    SS: CERTIFICATE

3         I, Beverly W. Dillman, a Notary Public 

4 within and for the State of Ohio, duly 

5 commissioned and qualified,

6         DO HEREBY CERTIFY that the above-named 

7 MARY FRY, was by me first duly sworn to testify 

8 the truth, the whole truth and nothing but the 

9 truth.  

10         Said testimony was reduced to writing by 

11 me stenographically in the presence of the 

12 witness and thereafter reduced to typewriting. 

13         I FURTHER CERTIFY that I am not a 

14 relative or Attorney of either party, in any 

15 manner interested in the event of this action, 

16 nor am I, or the court reporting firm with which 

17 I am affiliated, under a contract as defined in 

18 Civil Rule 28(D).
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1         IN WITNESS WHEREOF, I have hereunto set 

2 my hand and seal of office at Dayton, Ohio, on 

3 this ________ day of __________________, 2008.

4
                  _____________________________

5                   BEVERLY W. DILLMAN, RPR, CRR
                  NOTARY PUBLIC, STATE OF OHIO

6                   My commission expires 3-7-2012
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