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1           IN THE UNITED STATES DISTRICT COURT

2            FOR THE SOUTHERN DISTRICT OF OHIO

3                      *  *  *

4 NORTHEAST OHIO COALITION

5 FOR THE HOMELESS, et al.,

6        Plaintiffs,

7       vs.                    CASE NO. C2-06-896

8 JENNIFER BRUNNER, et al.,

9        Defendants.

10                      *  *  *

11           Deposition of MARK OSTER, Witness

12 herein, called by the Plaintiffs for

13 cross-examination pursuant to the Rules of Civil

14 Procedure, taken before me, Leigh Anne Trainer, a

15 Notary Public in and for the State of Ohio, at the

16 offices of Clark County Board of Elections,

17 3130 East Main Street, Springfield, Ohio, on

18 Tuesday, October 21, 2008, at 1:13 o'clock p.m.

19                      *  *  *
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1 APPEARANCES:

2    On behalf of the Plaintiffs:

3         Porter, Wright, Morris & Arthur

4    By:  Lindsay Sestile (telephonic)
        Attorney at Law

5         1600 One Dayton Centre
        1 South Main Street

6         Dayton, Ohio 45402

7    On behalf of the Defendant Secretary of State:

8    By:  Steven McGann (telephonic)
        Assistant Attorney General

9         30 East Broad Street
        Columbus, Ohio 43215

10
   On behalf of the Intervenor-Defendant State of

11    Ohio:

12    By:  Robert Eskridge (telephonic)
        Assistant Attorney General

13         30 East Broad Street
        Columbus, Ohio 43215

14
   On behalf of the Clark County Board of

15    Elections:

16    By:  Andrew P. Pickering
        Assistant Prosecuting Attorney

17         50 East Columbia Street
        Springfield, Ohio 45502

18
ALSO PRESENT:

19
        Mary Beth Leep
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1                     MARK OSTER

2 of lawful age, Witness herein, having been first

3 duly cautioned and sworn, as hereinafter

4 certified, was examined and said as follows:

5                  CROSS-EXAMINATION

6 BY MS. SESTILE:

7         Q.   Mr. Oster, can you please state

8 your name for the record?

9         A.   My name is Mark Oster, O S T E R.

10         Q.   And what is your current title

11 with the Board?

12         A.   Director of Clark County Board of

13 Elections.

14         Q.   How long have you been the

15 director of Clark County Board of Elections?

16         A.   One year.

17         Q.   What are your responsibilities as

18 the director?

19         A.   Basically, to oversee the Board of

20 Elections to make sure that we have a staff of

21 six full-time people, including myself, and we

22 have a number of part-time people and we

23 oversee the elections and the processes.

24         Q.   Did you produce any documents in

25 response to the subpoena served on you in this
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1 case?

2         A.   Yes.  We sent them to you.

3         Q.   Right.

4              MS. SESTILE:  Madam Court Reporter,

5 do you have in front of you Bates documents?

6 Would you go ahead and mark those please as Clark

7 Exhibit 1?

8              (Thereupon, Clark Exhibit Number 1,

9 photocopy of documents provided by Clark County

10 Board of Elections, was marked for purposes of

11 identification.)

12 BY MS. SESTILE:

13         Q.   Mr. Oster, is what is marked as

14 Clark Exhibit 1 what Clark County provided in

15 response to the subpoena issued in this case?

16         A.   Okay.  I have two documents that

17 we did send and -- three that we did send and

18 two that we did not.  We have two here that we

19 did not send and I have three before me that we

20 did send.

21         Q.   Could you tell me which ones you

22 did send and which ones you did not send?

23         A.   Okay.  We sent a one page copy of

24 a directive from Pat Wolfe dated September 5,

25 2008 talking about the guidelines for
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1 provisional voters.  We sent an eight page

2 document, Directive 2008-81, dated

3 September 5, 2008.  That's a directive for the

4 guidelines for provisional voting and we also

5 sent a nineteen page document of the Clark

6 County Board of Elections voting procedures and

7 policies.  Those are the three documents we did

8 send.

9         Q.   Okay.  You mentioned two you did

10 not send.

11         A.   Yes.  Give me a second here.  I'm

12 looking to see exactly what they are.

13         Q.   Okay.

14         A.   This looks like a four page

15 document.  It says it's elections information

16 from the bulletin board, Q&A for provisional

17 ballots.

18         Q.   That is something we provided to

19 the court reporter that we're going to ask you

20 about today.  We don't want that marked as part

21 of this exhibit.  If we can fix that now and

22 then the same goes for probably the other thing

23 that you have.  Is that the statute?

24         A.   Yes.

25         Q.   Yeah.
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1              MS. SESTILE:  We don't want that

2 marked as part of this exhibit either.  Madam

3 Court Reporter, if you can fix that as well.

4 BY MS. SESTILE:

5         Q.   Mr. Oster, taking out those two

6 documents that we were just talking about,

7 looking at what's been labeled Clark Bates

8 Numbers CLA-00001 through CLA-00028, is that a

9 true and accurate copy of what you produced --

10 what Clark County produced to us in response to

11 the subpoena in this case?

12         A.   Yeah.  CLA-00001, 2 and 10.

13         Q.   2 and 10?  I'm sorry.

14         A.   Yes.

15         Q.   But it's CLA-00001 through

16 CLA-00028; is that right?

17         A.   That's correct.

18         Q.   And that's a true and accurate

19 copy of what you produced in this case?

20         A.   That's correct.

21         Q.   Thank you.  Mr. Oster, what is a

22 provisional ballot?

23         A.   A ballot that is cast by a voter

24 that doesn't have several things that they need

25 to have, like a proper ID, maybe a change of
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1 address.

2         Q.   When you say a proper ID, what do

3 you mean?

4         A.   A valid photo ID issued by the

5 State of Ohio, either a driver's license or a

6 voter identification card, possibly they could

7 use a military ID that's current and valid, a

8 copy of a current utility bill that's in their

9 name, and that includes a cell phone bill or

10 utilities, gas, electric, a pay stub -- current

11 pay stub or any other government-issued

12 document.

13         Q.   Earlier when you said a change of

14 address, what did you mean by that?

15         A.   If somebody is not -- when they

16 come to vote, if they are not in our poll book

17 at the current address that we have listed,

18 they have to be a provisional voter.

19         Q.   In Clark County is there a policy

20 regarding the process the Board undertakes to

21 verify the voter's ID and qualifications when

22 they cast a provisional vote?

23         A.   Yeah.  We have a voting procedures

24 policy that is part of our information we

25 passed on to you.
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1         Q.   Okay.  Have you ever -- and the

2 document CLA-00010 is the beginning Bates

3 number of that; is that right?

4         A.   Yes.

5         Q.   Did you hear me?

6         A.   I answered, yes.

7         Q.   Okay.  Sorry.  If at any point

8 during this deposition you feel like there's a

9 long lapse between questions, it probably means

10 that either you guys or we missed one of your

11 responses, so we'll try to do our best to make

12 sure that doesn't happen and if you could too,

13 that would be appreciated.

14         A.   Okay.

15         Q.   Aside from this document entitled

16 Clark County Board of Elections voting

17 procedures/policies, are there any other

18 policies or procedures the Clark County Board

19 relies on in deciding whether or not to count

20 provisional ballots?

21         A.   The directive that is issued that

22 we gave you a copy of, Directive 2008-81, dated

23 September 5, 2008 from the Secretary of State's

24 office.

25         Q.   Aside from these two things, is
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1 there anything else that the Board relies on?

2         A.   No.

3              MS. SESTILE:  Madam Court Reporter,

4 if you could go ahead and hand the witness

5 Plaintiffs' Exhibit 22.

6              (Thereupon, Plaintiffs' Exhibit

7 Number 22, photocopy of Statute 3505.183, was

8 shown to the witness for purposes of

9 identification.)

10 BY MS. SESTILE:

11         Q.   Mr. Oster, have you ever seen this

12 document or a document like it before?

13         A.   Yes.  It's part of the Ohio

14 Revised Code.

15         Q.   And does the Clark County Board

16 of Elections rely on this statute,

17 Statute 3505.183, in determining whether or not

18 to count provisional ballots cast?

19         A.   We don't -- I mean, we don't

20 directly refer to it.  Basically, we get our

21 direction from the Secretary of State on their

22 directives.

23         Q.   Does anyone from your Board ever

24 review this statute in deciding whether or not

25 a provisional ballot cast should be counted?
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1              MR. MCGANN:  Objection.

2              THE WITNESS:  Can you repeat the

3 question?

4              MS. SESTILE:  Madam Court Reporter,

5 could you read it back?

6              (Record read.)

7              THE WITNESS:  No.

8 BY MS. SESTILE:

9         Q.   So aside from the Clark County

10 Board of Elections voting procedures/policies

11 and Directive 2008-81, is there any other

12 authority that the Clark County Board looks to

13 in deciding whether or not to count a

14 provisional ballot?

15         A.   No.

16         Q.   Mr. Oster, do you know if -- do

17 you know who created the Clark County Board of

18 Elections voting procedures/policies document?

19         A.   Yes.

20         Q.   Who?

21         A.   Well, Mary Beth Leep and I did

22 together.

23         Q.   When did you create this document?

24         A.   I believe it was in August.

25         Q.   Of 2008?
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1         A.   Yes.

2         Q.   Before August of 2008, did Clark

3 County have anything it relied on?

4              MR. MCGANN:  Objection.

5              THE WITNESS:  No, other than anything

6 from the Secretary of State's office, we did not.

7 BY MS. SESTILE:

8         Q.   Okay.  Why did you decide to

9 create this document?

10         A.   Well, the Secretary of State -- we

11 went to a class in Columbus and they stressed

12 that we should have policies in place regarding

13 most of our -- just about all of our voting

14 procedures, so we sat down and went through

15 some of the directives and this is what we came

16 up with.

17         Q.   Did you refer to Ohio Revised Code

18 Statute 3505.183 in preparing this document?

19         A.   We did not.

20         Q.   Mr. Oster, have you ever asked

21 anyone from the Secretary of State's office to

22 review the Clark County Board of Elections

23 voting procedures document?

24         A.   I don't believe so, but we did

25 have our legal counsel look at it.
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1         Q.   And is that Mr. Pickering?

2         A.   That would be, yes.

3         Q.   Did you have anyone else look at

4 this document?

5         A.   The Board reviewed it before they

6 voted to approve it.

7         Q.   But, to your knowledge, no one

8 from the Secretary of State's office has

9 reviewed it?

10              MR. MCGANN:  Objection.

11              THE WITNESS:  Not to my knowledge.

12 BY MS. SESTILE:

13         Q.   Mr. Oster, I want to talk to you a

14 little bit about specific issues that might

15 arise in the 2008 election with provisional

16 ballots to know how Clark County will treat

17 those issues.

18              MR. MCGANN:  Just for the record, I

19 would like to have a standing objection to the

20 hypotheticals that you are about to ask.  Is that

21 okay, Lindsay?

22              MS. SESTILE:  That's fine.

23 BY MS. SESTILE:

24         Q.   If on a provisional ballot the

25 voter did not provide the date of birth, will
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1 the ballot still be counted?  Mr. Oster, did

2 you answer that?

3         A.   Not yet.  Hang on one minute.  We

4 would count it without the birth date on there.

5         Q.   If a birth date is included on a

6 provisional ballot, do you have a way to check

7 that birth date?

8         A.   Through our records, yes.

9         Q.   What records are those?

10         A.   Our voter records on our database.

11         Q.   Which database is that?

12         A.   EVIS database.

13         Q.   Is that a statewide database, to

14 your understanding?

15         A.   It's interconnected with the

16 State.

17         Q.   What information does that have

18 about voters?

19         A.   Name, address, date of birth.  It

20 could have their voter history, their driver's

21 license number, the last four digits of their

22 Social Security number, precinct information,

23 where they vote.

24         Q.   Is that all?

25         A.   No.  I think there's some other
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1 things.  I'm looking here at our system.  Also,

2 absentee information, if they've been sent a

3 ballot.  Previous addresses, previous names, if

4 they were election workers, and it has county

5 ID for this county and an SOS ID also -- their

6 Ohio SOS ID through the Secretary of State's

7 system.

8         Q.   Okay.  Is that all?

9         A.   Their status.  It also has their

10 status.

11         Q.   Okay.  Thank you.  What about if

12 the voter provides a date of birth on the

13 provisional ballot that doesn't match up with

14 what's in your system, what would you do?

15         A.   We would check the registration to

16 make sure it was the right person because

17 sometimes you could have a father and son and

18 it would be possible that the birth dates

19 wouldn't exactly match.  We also check the

20 signature.  We also have the signatures on

21 record too.

22         Q.   Do you review signatures?

23         A.   Yes.

24         Q.   Does anyone else in your office

25 review signatures?
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1         A.   You know, everybody has access to

2 it here at the office.

3         Q.   I guess a better way to ask it is:

4 Whose responsibility is it to review signatures

5 on provisional ballots?

6         A.   The person that's doing the

7 absentee check and the provisional people, they

8 check it.  You know, when we get the

9 provisional envelopes, we double-check it and

10 make sure that everything matches through our

11 system with what they've recorded on their

12 envelope.

13         Q.   Are you and the deputy director

14 two of the people who would do that signature

15 match?

16         A.   We don't.  The clerks do.

17         Q.   Is there ever an instance in which

18 you would?

19         A.   It's possible, yes.

20         Q.   Have you ever done it before?

21         A.   We have.

22         Q.   And how do you -- and by you I

23 mean you and the Board of Elections -- how do

24 you determine if a signature matches?

25         A.   Well, we just -- we just key on
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1 the signature.  I mean, a lot of times people's

2 signatures do change over time.  We'll check

3 basically the capital letters, how they make

4 say an S, you know, in their signature.

5 There's a lot of things that we can check.

6 We're not handwriting experts, but most of the

7 people do have a signature that matches our

8 record.

9         Q.   Okay.  You said you would check

10 capital letters and an S; is that right?

11         A.   As an example, yes.

12         Q.   Are there other things that you

13 typically check?

14         A.   Not really.  I mean, at the end of

15 their name, like if they make a big loop or

16 something special, I mean, it shows up; but,

17 again, I'm not a handwriting expert and nobody

18 working in this office is.

19         Q.   Sure.  I understand.  What about

20 if the voter or the poll worker doesn't provide

21 the reason for voting provisionally, will the

22 ballot still be counted?

23         A.   Yes.

24         Q.   Before counting provisional

25 ballots, do you check to see if the voter has
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1 already voted?

2         A.   Yes.

3         Q.   What do you check?

4         A.   We check it on our system to make

5 sure that they didn't already -- once they're

6 issued a ballot, whether it's walk-in voting,

7 absentee, or mail-out, it's recorded in our

8 system.

9         Q.   Is that the same database we were

10 talking about before?

11         A.   Yes.

12         Q.   What about citizenship, do you

13 check citizenship before counting a provisional

14 ballot?

15         A.   No.

16         Q.   Why not?

17         A.   The registration that they sign

18 verifies that they are a U.S. citizen and we

19 don't really have access to a hundred thousand

20 people on whether they are registered as

21 citizens or not.

22         Q.   In deciding whether or not to

23 count a provisional ballot, do you look at

24 whether the poll worker signed the ballot?

25              MR. MCGANN:  Objection.
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1              THE WITNESS:  Are you saying -- let

2 me clarify.  Are you saying that they have to

3 sign -- we make sure that they sign the envelope

4 that they put the ballot in.

5 BY MS. SESTILE:

6         Q.   Yes, do you check to make sure

7 that the poll worker signed the envelope of the

8 ballot?

9         A.   Yes.

10         Q.   And if the poll worker did not

11 sign that, what happens?

12         A.   We count it.

13         Q.   Do you automatically count it or

14 is there some analysis done?

15         A.   Well, I'm not exactly sure what

16 you mean by analysis.

17         Q.   This is probably a better way to

18 ask it:  If the poll worker did not sign the

19 envelope, does that for the Board raise any red

20 flags where you would need to do more research

21 to decide whether or not to count it as a

22 provisional ballot?

23         A.   No.

24         Q.   Do you look at any identification

25 provided in addition to a Social Security
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1 number?

2         A.   Can you repeat that?  You cut out

3 there for a second.

4         Q.   Sure.  Do you look at ID

5 provided -- and by ID I mean in addition to a

6 Social Security number?

7         A.   We record it if they show it.

8         Q.   Does everyone who votes

9 provisional ballot have to provide ID?

10         A.   No.

11         Q.   What do they have to provide?

12         A.   Starting off with the last four

13 digits of Social Security number.  That's what

14 we ask for up front.

15         Q.   What if they can't provide the

16 last four digits of their Social Security

17 number?

18         A.   Then there are other things, like

19 utility bills, driver's license, state ID, and

20 so forth.

21         Q.   Do you look to see that the

22 address listed matches what's on the

23 registration card?

24         A.   The address on the envelope you're

25 talking about?
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1         Q.   Yes.  If an address is provided on

2 the envelope, do you look to see if that

3 matches the registration card?

4         A.   Yes.

5         Q.   What if it does not?

6         A.   We double-check to make sure they

7 were in the right precinct.  They could have

8 moved within the precinct.

9         Q.   So if someone's address is still

10 in the same precinct but it's different than

11 what's on the registration card, what do you

12 do?

13         A.   We would count their vote.

14         Q.   And if it's different -- if it's

15 in a different precinct, what do you do?

16         A.   If they vote in the wrong

17 precinct, it's not counted.

18         Q.   Do you let the voter know that

19 they voted in the wrong precinct?

20         A.   Not per se.  They can call in --

21 we give them a number and they can verify

22 whether the vote was counted or not.

23         Q.   Okay.

24              MS. SESTILE:  Madam Court Reporter,

25 can you please mark the four page exhibit that's
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1 Bates MIA-00043 through 46 as Clark Exhibit 2?

2              (Thereupon, Clark Exhibit Number 2,

3 photocopy of a four page document of elections

4 information, bulletin board Q&A, was marked for

5 purposes of identification.)

6 BY MS. SESTILE:

7         Q.   Mr. Oster, have you ever seen

8 what's been marked as Clark Exhibit 2 before?

9         A.   Not specifically this one.  From

10 time to time we do check the bulletin board.  I

11 assume that's what this came off of, the

12 Secretary of State's site, but I cannot testify

13 that I specifically saw this one.

14         Q.   Okay.  If you wouldn't mind

15 turning to the second page of that exhibit,

16 MIA-00044, the second question on that page

17 begins with:  Our BOE office stapled a voter

18 registration form, et cetera, et cetera.  Do

19 you see that?

20         A.   Yes.

21         Q.   I would like you to please focus

22 your attention on the second paragraph under

23 that question, the last portion of that

24 paragraph, which I'll read into the record,

25 says:  If, based on the information provided by
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1 the voter, the BOE can verify the voter's

2 identity and qualifications, the BOE may count

3 the provisional vote.  The process the BOE uses

4 to verify the voter's ID and qualifications is

5 up to the Board and there should be a policy in

6 place regarding this.  Do you see that?

7         A.   I see it, yes.

8         Q.   You testified that you don't

9 believe you've ever seen this document before,

10 but have you ever seen a similar statement from

11 the Secretary of State?

12              MR. MCGANN:  Objection.

13              THE WITNESS:  I'm sure -- yeah.  I

14 would say that I'm sure that it's in our training

15 from time to time through the Secretary of State's

16 office.

17 BY MS. SESTILE:

18         Q.   I know earlier you talked about

19 training you had this summer, training that

20 prompted you to create the Clark County

21 policies; is that right?

22         A.   Yes.

23         Q.   So was this same sort of statement

24 given to you in that training?

25              MR. MCGANN:  Objection.
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1              THE WITNESS:  I really can't say for

2 sure.  I've got to be honest.  I don't know for

3 sure.

4 BY MS. SESTILE:

5         Q.   Do you remember what they told you

6 in the training?

7         A.   We were over there for three days.

8         Q.   Do you remember what they told you

9 about provisional ballots or creating a policy

10 with respect to verifying voter identity and

11 qualifications?

12              MR. MCGANN:  Objection.

13              THE WITNESS:  I believe they told us

14 that they were going to be sending out several

15 directives on how to handle provisionals.

16 BY MS. SESTILE:

17         Q.   Did they tell you anything else?

18              MR. MCGANN:  Objection.

19              THE WITNESS:  Not that I can recall.

20 BY MS. SESTILE:

21         Q.   Did you receive several directives

22 based on -- did you receive several directives

23 on provisional ballots?

24         A.   I'm aware that we received the one

25 that you have a copy of, the eight page one.
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1         Q.   Mr. Oster, if you wouldn't mind

2 turning please to page CLA-00025 in what was

3 previously marked as Clark Exhibit 1, it's the

4 Clark County voting procedures and policies.

5         A.   Okay.

6         Q.   The top portion of that page deals

7 with provisional voting; is that right?

8         A.   That's correct.

9         Q.   And under general information, did

10 you draft this paragraph?

11         A.   I believe we took that language

12 out of the director's handbook.

13         Q.   The director's handbook, what's

14 that?

15         A.   Hang on one second.  I have it

16 here.  It's the Election Officials Manual for

17 Ohio County Boards of Election.  It comes from

18 the Secretary of State's office.

19         Q.   Is there a date on that?

20         A.   I wrote 2008 on it because that's

21 when we got it, so I'm not sure if -- I don't

22 really see a date date, no.

23         Q.   Mr. Oster, could we ask for a copy

24 of that document?  We don't need it right at

25 this second or anything.  I don't know how
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1 voluminous it is, but we would like to see a

2 copy of that when you can.

3         A.   Okay.  You want the whole thing?

4         Q.   Actually, just the portion that

5 relates to provisional voting.

6         A.   Okay.

7         Q.   I'm sorry.  Is it your belief that

8 you took the language out of that and that is

9 what became Section 1, general information,

10 under the provisional voting title in the Clark

11 County voting procedures and policies?

12              MR. MCGANN:  Objection.

13              THE WITNESS:  Yeah, that's where we

14 got it.

15 BY MS. SESTILE:

16         Q.   Okay.  In that first paragraph

17 entitled general information in the Clark

18 County Board of Elections voting procedures

19 provisional voting section, is that what you

20 rely on when determining whether or not to

21 count provisional ballots?

22              MR. MCGANN:  Objection.

23              THE WITNESS:  Yes.

24 BY MS. SESTILE:

25         Q.   If you'll look at the next page of
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1 this document, which is Bates labeled

2 CLA-00026 --

3         A.   Okay.

4         Q.   -- the top paragraph there ends

5 with a sentence that's in all caps.  It says:

6 Provisional voter envelopes that are missing ID

7 information or an affirmation statement will

8 not be counted.  Do you see that?

9         A.   Yes.

10         Q.   And what does that mean to you?

11              MR. MCGANN:  Objection.

12              THE WITNESS:  Basically, that they

13 provided no ID.

14 BY MS. SESTILE:

15         Q.   When you say ID, do you include

16 Social Security numbers?

17         A.   Yes.

18         Q.   And also documents with current

19 address -- certain documents with current

20 address?

21         A.   Yes.

22         Q.   Anything else?

23         A.   Well, a driver's license or a

24 utility bill.  It has to be current.

25         Q.   Sure.
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1         A.   That's probably it.

2         Q.   All right.  I have a couple more

3 questions and I'll be done with you, Mr. Oster,

4 at least for now.  With specific respect to

5 homeless voters in your county, could a

6 homeless person use, for example, a park bench

7 as their address when voting?

8         A.   I guess, yes.

9         Q.   How would Clark County treat that?

10              MR. MCGANN:  Objection.

11              THE WITNESS:  Well, they would have

12 to provide some sort of address.  They would have

13 to be registered in our system.

14              MR. MCGANN:  My objection is based on

15 form, foundation, and hypothetical.  Thank you.

16 BY MS. SESTILE:

17         Q.   Mr. Oster, if a homeless person

18 were registered and then voted a provisional

19 ballot providing as an address a park bench,

20 for example, would you count that provisional

21 ballot?

22              MR. MCGANN:  Same objection.

23              THE WITNESS:  If it was a matching

24 address -- I mean, it couldn't just say park bench

25 on it.  It would have to match our records.
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1 BY MS. SESTILE:

2         Q.   How do you verify if someone does

3 something like that?

4              MR. MCGANN:  Same objection.

5              THE WITNESS:  Well, they verify that

6 they're giving us the correct information when

7 they sign that registration card under the penalty

8 of law.

9 BY MS. SESTILE:

10         Q.   Okay.  Does Clark County do

11 anything independent of that to verify

12 addresses?

13         A.   We send them an acknowledgment

14 card to the address that they provided us.

15         Q.   What's an acknowledgment card?

16         A.   It's basically a postcard that

17 says that they have registered with us at this

18 address, this name, and it's delivered to the

19 address that they gave us.

20         Q.   Do you do anything else?

21         A.   If it comes back, then they are

22 flagged in our system.

23         Q.   What happens if they are flagged

24 in the system?

25         A.   We send a confirmation card to
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1 that address -- that person's name and to that

2 address again.

3         Q.   Then what happens if it comes back

4 again, for example?

5         A.   If it comes back, then they are

6 made a provisional voter on our system.

7         Q.   Automatically?

8         A.   Yes.

9         Q.   So what would someone have to do

10 to vote a regular ballot if they were in that

11 situation?

12              MR. MCGANN:  Same objection as

13 earlier, form, foundation, and hypothetical.

14              THE WITNESS:  Repeat the question.

15 BY MS. SESTILE:

16         Q.   Sure.  If someone were in that

17 position, that they were flagged in the system

18 as having to vote a provisional ballot, how

19 would they or could they vote a regular ballot

20 after that?

21         A.   They couldn't.

22         Q.   What would they have to do to ever

23 be able to vote a regular ballot again?

24              MR. MCGANN:  Objection.

25              THE WITNESS:  Once they went through
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1 the voting system on election day, if they filled

2 out a provisional and everything checked out, then

3 they would be put back to their previous status.

4              MS. SESTILE:  Thank you, Mr. Oster.

5 I think that's all I have for right now.  I'm sure

6 Mr. McGann has some questions for you too.

7                CROSS-EXAMINATION

8 BY MR. MCGANN:

9         Q.   Mr. Oster, good afternoon.  I'm

10 Steve McGann.  I'm with the Ohio Attorney

11 General's office.  I'm here today representing

12 the Secretary of State's office, okay?

13         A.   Okay.

14         Q.   I have a couple of questions for

15 you as well.  You were shown Exhibit 22, which

16 is Ohio Revised Code 3505.183.  Do you recall

17 that?

18         A.   Okay.

19         Q.   I believe your testimony -- and

20 correct me if I'm wrong -- I'm not trying to

21 put words in your mouth -- was something along

22 the lines that you don't look at the statute

23 when you're dealing with provisional ballots?

24         A.   As a general rule, no.  We go by

25 the Secretary of State's guidelines.
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1         Q.   Is it fair to say that if you have

2 a legal question, that you would present it to

3 your attorney or something?

4         A.   Absolutely.

5         Q.   It might be reviewed by them, but

6 you don't know, but it might be reviewed by

7 someone with a legal mind --

8         A.   Yes.

9         Q.   -- that can come up with a legal

10 conclusion?

11         A.   Yes.

12         Q.   Okay.  Thank you.  And you

13 mentioned that you have Directive 2008-81 from

14 the Secretary of State's office?

15         A.   Yes.

16         Q.   You reviewed that as well; right?

17         A.   Yes.

18         Q.   Do you feel you understand it?

19         A.   Yes.

20         Q.   And what if you didn't understand

21 it, would you -- what would you do in that

22 scenario?

23         A.   I would probably call the

24 Secretary of State's office.

25         Q.   Okay.  You are in Clark County; is
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1 that right?

2         A.   Yes.

3         Q.   How many precincts do you have in

4 Clark County?

5         A.   One hundred.

6         Q.   How many poll workers do you have

7 for the 2008 election?

8         A.   For this election we're going to

9 have six hundred.

10         Q.   Is that divvied up evenly between

11 the precincts?

12         A.   Yes.

13         Q.   What about multi-precinct polling

14 locations, do you have any of those?

15         A.   Yes.

16         Q.   Do you know offhand how many you

17 have or approximately?

18         A.   I think there's twenty-five,

19 twenty-six that are combined.

20         Q.   Okay.  Now, with regard to your

21 poll workers, do you provide -- have you

22 provided or will you provide training to your

23 poll workers for the 2008 election?

24         A.   Yes, we do.

25         Q.   You do, okay.  Have you provided
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1 that as you sit here today?

2         A.   Actually, we just had one this

3 morning.  We're still in the process.

4         Q.   Okay.  Can you describe to me your

5 process?

6         A.   Okay.  Actually, we're training

7 everybody who's working at the polls this time,

8 okay?  We have scheduled classes for between

9 fifty people and fifty-five people for each

10 class.  They are held at various times for

11 people's schedules, so they can come in.

12              We start with the basic setup of

13 the equipment.  We go over all aspects of the

14 training.  We also do a short presentation on

15 absentee voting, on provisionals, you know, all

16 aspects of the training.  We also do mock

17 elections where we have people from the

18 audience come up and act like they are working

19 at the polls and we go through several

20 scenarios.

21         Q.   Does that include provisional

22 ballots?

23         A.   It does.  That's basically it.  We

24 cover all aspects.  It's about a three hour

25 class.
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1         Q.   And do you provide documents,

2 manuals to the poll workers?

3         A.   Yes, we do.

4         Q.   You said you were going to train

5 everyone.  Are there other people you are

6 training besides poll workers?

7         A.   No.

8         Q.   Okay.  Have you been -- has Clark

9 County received any provisional ballots for the

10 '08 election as you sit here today?

11         A.   Yes.

12         Q.   Do you know how many?

13         A.   Not right offhand.  We've been

14 voting since September 30th here in the office

15 and we have gotten a number of provisionals.

16         Q.   Okay.  I'm just reviewing my notes

17 here.  Give me a second, please.  You were

18 talking earlier about -- I think there was a

19 scenario about how you would verify an address

20 provided -- I think it was for a provisional

21 ballot -- and you said you would send an

22 acknowledgment card to the address provided;

23 correct?

24         A.   No.

25         Q.   Okay.  I'm sorry.  Could you
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1 clarify that for me?  When do you send the

2 acknowledgment card to the address provided?

3         A.   Once they register.  When we have

4 a new registration and it's put in our system,

5 we automatically generate an acknowledgment

6 card to that person under that name and at the

7 address that they've given us.

8         Q.   Okay.  And you said it's flagged

9 when it comes back.  You mean if it comes back

10 nondelivered?

11         A.   Yes, if it does.  Most of them get

12 to the right place; but if there's a problem

13 for whatever reason and it comes back, then we

14 send them a confirmation card to that address.

15         Q.   Then you attempt it again and if

16 it comes back again as nondeliverable, that's

17 when you make them provisional?

18         A.   Yes.

19         Q.   Okay.  Now, everyone who votes in

20 Clark County has to be registered; is that

21 right?

22         A.   That's correct.

23         Q.   You check that; correct?

24         A.   Yes.

25         Q.   You check that for provisional



aee10e2e-c869-48e9-8983-86e41075700b

The Northeast Ohio Coalition for the Homeless, et al. v. Brunner, Jennifer, etc. Mark Oster

Mike Mobley Reporting  937-222-2259

Page 37
1 ballots as well; correct?

2         A.   Yes.

3         Q.   Okay.  And with provisional

4 ballots, if you have someone registered and

5 they provide nothing -- they're at the polls

6 and they provide no form of identification,

7 does that provisional ballot go back to the

8 Board office and they wait ten days for

9 additional verification from that voter?

10         A.   That's correct.

11         Q.   Some sort of identification?

12         A.   Yes.

13         Q.   Okay.  Let's say that they signed

14 their provisional ballot.  Do you still wait

15 for additional identification?

16         A.   Yes.

17         Q.   If they don't send anything and

18 you have the signature -- just the signature

19 without any other form of identification, do

20 you count that vote?

21         A.   No.

22         Q.   Can you tell me why?

23         A.   Well, identification is required.

24         Q.   Required by what?

25         A.   Per the directive.
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1         Q.   Okay.  Is that the Secretary of

2 State's directive?

3         A.   That's correct.

4         Q.   Let me ask you this:  If you had a

5 homeless individual who voted on provisional

6 ballot in the scenario I just gave you, okay --

7 they provide no identification, okay --

8         A.   Yes.

9         Q.   -- and you have a Court order that

10 says homeless voters are not required to

11 present any type of identification, okay, would

12 you have any other way to verify and identify

13 that voter?

14         A.   No.  We would have to follow the

15 Court order, I'm sure.

16              MR. MCGANN:  Thank you very much.  I

17 have nothing further.

18              MS. SESTILE:  Rob, do you have

19 anything?

20              MR. ESKRIDGE:  No, I have nothing.

21              MS. SESTILE:  I have a couple

22 follow-up questions for you, Mr. Oster, if that's

23 all right --

24              THE WITNESS:  Okay.

25              MS. SESTILE:  -- actually, even if
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1 it's not.

2              FURTHER CROSS-EXAMINATION

3 BY MS. SESTILE:

4         Q.   Earlier you mentioned that if you

5 had a question about a provisional ballot, you

6 might ask your attorney, Mr. Pickering, about

7 it; is that right?

8         A.   No.  Actually, we'd probably ask

9 the Secretary of State's office for

10 clarification.

11         Q.   Okay.  Let me back up actually.

12 Who ultimately decides in Clark County whether

13 or not to count a provisional ballot?

14         A.   The deputy director and myself.

15         Q.   Do you refer to the Board at all?

16         A.   We follow the procedures that the

17 Board voted on and approved.

18         Q.   Okay.  But you don't -- for

19 example, you don't involve the Board in each

20 provisional ballot that you're deciding to

21 count or --

22         A.   No, we don't.

23         Q.   So you're saying that if you had a

24 question, you would call the Secretary of

25 State?
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1         A.   Yes.

2         Q.   Have you ever done that?

3         A.   Not with provisionals, no.

4         Q.   Have you ever asked your attorney

5 for advice about whether or not to count a

6 provisional ballot?

7         A.   No.

8         Q.   Are poll workers at all involved

9 in the decision to count or reject provisional

10 ballots?

11         A.   No.  They just collect the

12 information.

13         Q.   And, finally, if a homeless person

14 were able to provide a poll worker with, for

15 example, a letter of indigency from the State,

16 would that in your mind provide a form of

17 identification that would suffice under the

18 provisional ballot rules?

19              MR. MCGANN:  Objection.  Form,

20 hypothetical.

21              THE WITNESS:  To be quite honest, I'm

22 not familiar that that's ever happened.  I guess

23 that would be a government document.

24 BY MS. SESTILE:

25         Q.   If it were a document emanating
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1 from the government, would that in your mind be

2 a sufficient identification?

3              MR. MCGANN:  Same objection.

4              THE WITNESS:  We would have to --

5 quite honestly, I'm not sure.

6 BY MS. SESTILE:

7         Q.   Okay.  That's good enough for me.

8              MS. SESTILE:  I don't have any

9 further questions for you, Mr. Oster.

10              (Thereupon, the deposition was

11 concluded at 2:03 o'clock p.m.)
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1 STATE OF OHIO        )

2 COUNTY OF MONTGOMERY )  SS: CERTIFICATE

3              I, Leigh Anne Trainer, a Notary

4 Public within and for the State of Ohio, duly

5 commissioned and qualified,

6              DO HEREBY CERTIFY that the

7 above-named MARK OSTER, was by me first duly sworn

8 to testify the truth, the whole truth and

9 nothing but the truth.

10              Said testimony was reduced to

11 writing by me stenographically in the presence

12 of the witness and thereafter reduced to

13 typewriting.

14              I FURTHER CERTIFY that I am not a

15 relative or Attorney of either party, in any

16 manner interested in the event of this action,

17 nor am I, or the court reporting firm with which

18 I am affiliated, under a contract as defined in

19 Civil Rule 28(D).
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1         IN WITNESS WHEREOF, I have hereunto set

2 my hand and seal of office at Dayton, Ohio, on

3 this _ _ _ _ day of _ _ _ _ _ _ _ _, 2008.

4

5                _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
               LEIGH ANNE TRAINER

6                NOTARY PUBLIC, STATE OF OHIO
               My commission expires 5-7-2012

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25








































































