
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
JOSE MORALES, et al,                  ) 
                                      )   
            Plaintiffs,         )    
            ) 
v.                     )     Civil Action No.  
            )      1-08-CV-3172-JTC 
KAREN HANDEL,                      ) 
in her official capacity as                 ) 
Georgia Secretary of State,                ) 
                                      ) 
    Defendant.  ) 
                                      ) 
 

RESPONSE OF AMICUS CURIAE UNITED STATES  
TO THE COURT’S QUESTIONS IN APRIL 30, 2010 ORDER 

 
 On April 30, 2010, this Court entered a Scheduling Order: 1) setting a 

hearing date of May 24, 2010, on Defendant’s Motion to Dismiss or in the 

Alternative Motion for Summary Judgment [#88] and Plaintiffs’ Motion for 

Summary Judgment and Permanent Injunctive Relief [#89]; and 2) directing the 

parties to file by May 10, 2010, supplemental briefs addressing questions posed by 

the Court.  As ordered by the Court, the response of amicus curiae United States  

to the Court’s questions are set forth below. 
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1. The current status of the State’s request for Section 5 preclearance of its 
citizenship verification program for voter registrants, which is the subject 
of this lawsuit.  This question includes the status of any revised procedures 
submitted to the Department of Justice (“DOJ”). 

 
 On May 29, 2009, the Department of Justice interposed an objection under 

Section 5 of the Voting Rights Act, 42 U.S.C. 1973c, to, among other things, the 

State’s automated program of verifying citizenship for voter registration applicants 

[#88-9].  The objection followed a substantial period of interaction between the 

Department of Justice and the State, which began about a month prior to the State’s 

October 14, 2008 submission of its citizenship verification program under Section 

5, and included the Department’s December 15, 2008 request to the State for more 

information [#89-16], the State’s March 24, 2009 response to that request [#89-19], 

as well as numerous discussions between the Department and the State during the 

pendency of the review of the initial submission. 

 In its May 29, 2009 objection letter, the Department determined that the 

State had not met its burden of showing that the State’s proposed citizenship 

verification program had neither the purpose nor will have the effect of denying or 

abridging the right to vote on the basis of race, color or membership in a language 
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minority group.  However, the Department in its letter also indicated that it 

believed that there were alternatives available that could mitigate or eliminate this 

discriminatory impact, and reached out to the State to engage in further discussion 

concerning these alternatives in an effort to resolve the Section 5 issues that had 

been raised. 

 Subsequent to further discussions between the Department and the State, on 

August 12, 2009, the State submitted to the Department a request that it reconsider 

and withdraw its previous May 29 objection, while at the same time submitting a 

substantially revised verification program [#89-20].  On October 13, 2009, the 

Department responded to this request of the State [Exhibit 1].  In that response, the 

Department advised the State that, in light of the fact that the State’s August 12 

letter did not provide any additional information or arguments to support its 

reconsideration request, the Department of Justice would not withdraw its previous 

objection to the original verification program.  In addition, the Department 

advised the State that, because the revised verification program which was the 

subject of the State’s August 12 letter contained “significant” alterations to the 

originally objected-to program, it in fact constituted a new change submitted under 
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Section 5 for preclearance.  Treating the request as a new submission, the 

Department indicated that it needed additional information, set forth in the letter, in 

order to complete its review of the State’s revised program.  Also in that letter, the 

Department reiterated its willingness to meet with the State to attempt to resolve 

outstanding issues. 

 On December 14, 2009, representatives of the Department of Justice, 

including the Assistant Attorney General for the Civil Rights Division, Thomas 

Perez, met with Georgia Attorney General Thurbert Baker and members of his 

staff, and engaged in a productive discussion in an attempt to move towards 

possible resolution of issues surrounding the State’s verification program.  

Following this meeting, as requested by the Georgia Attorney General, the 

Department expedited the review and preclearance of certain of the State’s voter 

registration forms and procedures.  Then, on December 22, 2009, Attorney 

General Baker advised the Department by letter, following his discussion of the 

matter with then-Georgia Secretary of State Karen Handel, that the Secretary had 

decided not to provide any further information to the Department, and that the 

Secretary requested a Section 5 determination of the State’s verification program 
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based on the State’s previous submissions [Exhibit 2].   

 On February 22, 2010, having received no further information from the 

State, the Department sent a letter to the State reiterating its previous decision 

declining to withdraw the Department’s May 29, 2009 objection to the State’s 

original submission [Exhibit 3].  With regard to the State’s revised verification 

program, the letter noted that the State had not provided information responsive to 

the Department’s October 13, 2009 request for the information that was necessary 

for the Department to make a determination on the State’s submission.  The letter 

also noted that Georgia Senate Bill 86 (“SB 86”), requiring proof of citizenship for 

voter registration (with an effective date of January 1, 2010), and recently adopted 

implementing rules, had not yet been submitted to the Department for Section 5 

review.  Thus, the Department advised the State that, due to the related nature of 

SB 86 and its implementing rules and the State’s revised citizenship verification 

program, the Department could not make a determination on the revised program 

until the State had submitted SB 86 and implementing rules, and the revised 

citizenship verification procedures that the state intended to implement under SB 

86, for review under Section 5 and the submissions could be reviewed 

Case 1:08-cv-03172-JTC-WSD-SFB     Document 101      Filed 05/10/2010     Page 5 of 18



 

6 

 

simultaneously.  The Department in the letter also repeated its willingness to 

renew discussions with the State aimed at reaching a resolution of outstanding 

issues.  The State has not responded to the Department’s letter. 

2. Do the State and DOJ remain in discussion regarding the State’s 
citizenship verification program?  If not, has the State filed suit or does 
it intend to file suit and seek judicial review in the United States District 
Court for the District of Columbia? 
 

 At the present time, the State and the Department are not engaged in 

discussions concerning this matter.  On April 22, 2010, the Department was 

provided by the Georgia Attorney General’s office with a copy of a letter sent that 

date by Georgia Attorney General Thurbert Baker to new Georgia Secretary of 

State Brian Kemp [Exhibit 4].1  In the letter, which was reported in the news 

media, Attorney General Baker advised Secretary Kemp that, in his view, the 

prospects for resolution of outstanding issues in this matter – both regarding the 

State’s verification program and the newly enacted SB 86 and implementing 

regulations - would best be achieved through administrative submission of the 

                                           

1 Former Georgia Secretary of State Karen Handel resigned her office as of the end 
of 2009.  Brian Kemp has been appointed by Governor Perdue as the new 
Secretary of State. 
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statute, regulations and verification procedures to the Department of Justice and to 

continuing our discussions.  Attorney General Baker’s letter further advised 

Secretary Kemp that his previous meeting with the Department had led Attorney 

General Baker to believe that the Department was “sincere in its desire to assist the 

State of Georgia in getting both the verification process and SB 86 precleared.”  In 

light of this view, Attorney General Baker informed Secretary Kemp in this letter 

that he was declining to initiate Section 5 litigation in the United States District 

Court for the District of Columbia to preclear the verification process, including 

newly enacted SB 86 and related regulations, and left it to Secretary Kemp to 

determine if he wanted to initiate such litigation on his own.  Attorney General 

Baker also indicated in the letter that his office had been ready “since January” to 

submit administratively to the Department of Justice under Section 5, the State’s 

verification program as well as SB 86 and its implementing regulations, and 

remained ready to do so.  Were the State to make such a submission, it would be 

the first time that the Department would have the State’s entire verification 

program before it to review. 

 As indicated above, in the Department’s letters to, and in conversations with, 
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the Georgia Attorney General’s Office, the Department has expressed a willingness 

to attempt to resolve these matters through further discussion and through an 

administrative submission by the State to the Department under Section 5 of all 

related voting changes simultaneously (including SB86, the related administrative 

rules, and the verification procedures).  The State has thus far not responded.  As 

of this date, the State has not provided the additional information requested in the 

Department’s letter of October 13, 2009, or made a new submission under Section 

5 of all related changes as requested on February 22, 2010.  Nor has the State filed 

a Section 5 declaratory judgment action in federal district court in Washington, 

D.C. concerning this matter.  The United States at this time does not know the 

State’s plans in this regard, aside from what is set forth in Attorney General Baker’s 

April 22, 2010 letter and subsequent news reports. 

3. What is the effect, if any, upon this case of the State’s enactment of 
Senate Bill 86, Act 143 (2009) and the adoption of related administrative 
rules, which require proof of citizenship for voter registration? 

 
 As indicated above, at the present time, SB 86 and its implementing 

administrative rules have not been submitted to the Department for review under 

Section 5, nor has the State initiated a Section 5 declaratory judgment action in the 
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United States District Court for the District of Columbia seeking preclearance of 

the same.  Thus, neither the statute nor the rules can be enforced because they 

have not received the necessary Section 5 preclearance.  As the United States has 

noted, however, in its most recent February 22, 2010 letter to the State and in 

previous correspondence, the Department views SB 86 and its implementing rules 

as related to the State’s revised verification program and, in our view, their 

enactment has a “significant” impact on the Department’s determination under 

Section 5 concerning that submission.  As we indicate below, we believe that this 

interrelatedness should factor into this Court’s decision on the injunctive relief to 

be granted at this time. 

4. Provide a timeline showing all upcoming election dates in Georgia during 
2010 that an injunction in this case will impact. 

 
 The United States does not have complete information in this regard, and 

submits that the State of Georgia is in the best position to answer this inquiry of the 

Court. 
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5. If the three judge panel enters final judgment and a permanent 
injunction in this case, what are the appropriate terms of such an 
injunction?  What objections does any party have to the proposed 
permanent injunction requested by Plaintiffs? 
 

 The United States agrees with Plaintiffs that, in light of the fact that the 

State’s automated voter registration citizenship verification program, as originally 

submitted to the Department of Justice for Section 5 preclearance in October 2008, 

and as subsequently revised and submitted in August 2009, is subject to and has not 

been precleared under Section 5, such program cannot be implemented by the State, 

and is properly the subject of an injunction under Section 5.  The United States 

does not believe that a permanent injunction should be entered at this time.  

Rather, as discussed below, the United States believes that this Court should, as a 

prudential matter, maintain the status quo under the October 27, 2008 preliminary 

injunction, pending further attempts to resolve important issues related to this 

matter. 
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6. If the three judge panel denies both parties’ Motions for Summary 
Judgment, should the existing preliminary injunction remain in effect?  
If not, how should the three judge panel modify the preliminary 
injunction? 
 

 The United States submits that the Court’s October 27, 2008 preliminary 

injunction should remain in effect to allow the State to take action possibly 

obviating the necessity for a permanent injunction in this case. 

 There have been numerous constants in the United States’ dealings with the 

State concerning its citizenship verification program since its submission in 

October 2008, all of which bear upon the remedy in this case.  The United States 

has repeatedly indicated to the State its view that Section 5 does not prohibit 

Georgia from taking steps to ensure that only qualified individuals who are citizens 

are registered to vote.  Rather, under Section 5, the State must ensure that the 

discretionary manner in which the State does so does not violate the substantive 

non-discrimination requirements of Section 5.  The United States has thus raised 

concerns as to the State’s citizenship verification program not because of what the 

State was doing, but rather how it was doing it.  This is reflected in the 

Department’s requests of the State for clarification and additional information, that 

began well before December 2008 and continued through our most recent contact 
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with the State in February 2010.  These requests have been made in good faith and 

express the Department’s desire to find answers to lingering questions about the 

State’s at-times confusing and ever-changing verification procedures, in an attempt 

to reach a resolution of this matter in an efficient and timely manner.  The 

Department’s efforts in this regard have not gone unnoticed, as reflected in the 

April 22, 2010 letter of Georgia Attorney General Baker to the Georgia Secretary 

of State.  Further, the Department has continually pointed out to the State the 

relatedness to this process of the enactment of SB 86 and its implementing rules, 

beginning with its May 29, 2009 letter, and continuing through our letters of 

October 13, 2009 and February 22, 2010. 

 As indicated above, the United States does not know the State’s intentions 

regarding seeking preclearance for its voter registration citizenship verification 

procedures.  The United States remains ready to work cooperatively with the State 

in discussing its remaining questions regarding the verification procedures under 

Section 5, as well as to consider under Section 5 any submission by the State of SB 

86 and its implementing regulations.  We would note that SB 86, and the recently 

adopted sets of rules implementing it, set forth procedures for verification of 
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citizenship data of voter registration applicants that build more definition into the 

State’s verification program than appears to have existed in the past, and appear to 

address some of the concerns expressed by the Department in its dealings with the 

State on this matter.  At present, however, nothing is before the United States for 

review. 

 In light of the above, we believe it is now up to the State as to how this 

matter should proceed.  As stated above, the Department of Justice remains ready 

to begin discussions anew with the State concerning an administrative submission 

of whichever version of its verification procedures it now proposes to use, in 

conjunction with the submission of SB 86 and its implementing regulations, if the 

State determines to follow this path.  The Department continues to believe that 

such a procedure has the potential to avoid additional litigation.  Of course, the 

State may choose to seek preclearance through a declaratory judgment action in 

federal court in Washington, D.C.  In any event, given the interrelatedness of the 

various measures and their inevitable impact on the State process challenged 

herein, we believe that this Court should maintain its preliminary injunction in this 

case, and direct the State to take action to seek Section 5 preclearance (either from 
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the Department of Justice or the D.C. District Court) of all processes involved in 

verifying citizenship of voter registration applicants, within a prescribed time 

period; e.g., 30 days.  If, at the end of that time, the State has not taken such 

action, it should be required to show cause to this Court why a permanent 

injunction should not issue prohibiting the State from utilizing any system for 

verification of citizenship different than its benchmark system unless and until it 

has been precleared.  If, however, the State does take such action, the preliminary 

injunction should remain in effect so as to prevent both eligible voters from being 

denied the right to vote and to prevent ineligible voters from casting votes that 

cannot be discounted, pending a decision on the State’s preclearance request.  If 

such procedures are precleared, there would appear to be no need for a permanent 

injunction based on Section 5.  If such procedures are ultimately not precleared, 

plaintiffs should be entitled to a permanent injunction requiring the State to use its 

benchmark procedures for verifying citizenship pending preclearance of any new 

State verification procedure. 
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7. Plaintiffs also raise claims under Section 8 of the National Voter 
Registration Act and Section 303 of the Help America Vote Act, which 
are outside the jurisdiction of the three judge panel.  Should the Court 
resolve these claims prior to resolution of the Section 5 claim that is 
before the three judge panel? 
 

 The United States continues to maintain, consistent with its position in its 

Second Memorandum as Amicus Curiae [#95], that, so long as the State’s 

citizenship verification procedures have not been precleared under Section 5 of the 

Voting Rights Act, they are not legally enforceable, and challenges to those 

procedures under other legal theories, such as under the NVRA and HAVA, remain 

premature.  Connor v. Waller, 421 U.S. 656 (1975) (where voting changes were 

unprecleared under Section 5, it was error for district court to proceed to consider 

constitutional challenges to those voting changes).  Thus, the United State 

believes that the Court should hold the Plaintiffs’ NVRA and HAVA claims in  

abeyance pending resolution of the Section 5 preclearance issues. 
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   Respectfully submitted,                                              

   

SALLY QUILLIAN YATES   THOMAS E. PEREZ 
United States Attorney    Assistant Attorney General 
Northern District of Georgia  Civil Rights Division                                
 
     
/s/ Sharon D. Stokes   /s/ T. Christian Herren, Jr. 
____________________       _______________________ 
SHARON D. STOKES    T. CHRISTIAN HERREN, JR. 

  Assistant United States Attorney  BRIAN F. HEFFERNAN 
(Georgia Bar No. 227475)   Attorneys 
600 U.S. Courthouse   Voting Section  
75 Spring Street, SW   Civil Rights Division  
Atlanta, Georgia 30303   U.S. Department of Justice  
(404) 581-6301    950 Pennsylvania Ave., NW 
Sharon.stokes@usdoj.gov  Room NWB-7254 
      Washington, D.C.  20530 
      Phone: (202) 514-4755 
      Fax: (202) 307-3961 
      chris.herren@usdoj.gov 
      brian.f.heffernan@usdoj.gov 
 
May 10, 2010 
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LOCAL RULE 7.1D CERTIFICATION 

 As required by Local Rule 7.1D, the undersigned counsel certifies that this  

brief was prepared in Times New Roman, 14-point font, in compliance with Local  

Rule 5.1B. 

 

     /s/ T. Christian Herren, Jr. 
     __________________________ 
     T. CHRISTIAN HERREN, JR. 
     CHRIS.HERREN@USDOJ.GOV 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on May 10, 2010, I caused the foregoing document to be  
served by first-class mail, postage prepaid, or by electronic mail via the Court’s  
ECF system, on counsel of record for all parties: 
 
Nina Perales     Jon M. Greenbaum 
MALDEF     Robert A. Kengle 
110 Broadway, Suite 300   Mark A. Posner 
San Antonio, TX 78205   Lawyers’ Committee for Civil Rights  
nperales@maldef.org   1401 New York Ave., Suite 400  
      Washington, D.C. 20005 
George Brian Spears   jgreenbaum@lawyerscommittee.org 
Law Office of Brian Spears  bkengle@lawyerscommittee.org 
1126 Ponce de Leon Avenue 
Atlanta, GA 30306    Jason Scott Pielemeier 
Bspears@mindspring.com  Young Kuk Lee 
      Debevoise & Plimpton 
      919 Third Avenue 
Moffatt Laughlin McDonald  New York, NY 10022 
Neil T. Bradley 
Meredith Bell-Platts   Dennis Robert Dunn 
American Civil Liberties Union  Julia B. Anderson 
Foundation     Stefan Ernst Ritter 
Southern Regional Office   Office of State Attorney General 
230 Peachtree Street, Suite 1440 40 Capitol Square, S.W. 
Atlanta, GA 30303-1504   Atlanta, GA 30334-1300 
lmcdonald@aclu.org   ddunn@law.ga.gov 
nbradley@aclu.org    janderson@law.ga.gov 
mbell@aclu.org    sritter@law.ga.gov 
 
       /s/ T. Christian Herren, Jr. 

___________________________ 
       T. CHRISTIAN HERREN, JR.  
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