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AT A TERM OF THE SUPREME
" COURT OF THE STATE OF NEW
YORK, COUNTY OF DUTCHESS, ON
THE 3" DAY OF MARCH, 2009

PRESENT: dtwes V. Brasds I8.C.
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF DUTCHESS

In the Matter of ,
Joseph Mondello, Chmrman of the New York State

Committce of the Republlcan Party, and Patricia l{llllan, o
Chairman of the Dutchcqs County Conservative e

("ommmcc
Penuoners,

-against-

The Ncw York State Board of Eleetwm, ‘
Grr:gory Peterson, Douglas Kéllner, Evelyn Aquilla,
James ‘Walsh, Commlsamners, and . _

The Dutchess County Board.of J l;lectmns,

David Gamache and Fran Knapp, Commissioners, and

The Columbia County Board of Elections,
Donald Kline and Virginia Martin, Commissioners, and

The Rensselaer County Board. of Elections,

Larry Bugbee and Edward McDonough, Commlssmners, and

The Essex County Board of Elcctions,
Lew Sanders and David Mace, Commissioners, and

Thc Greene County Board.of Elcetions,

Thomas Burke and: Frank DeBenidictus, Commission E:rs, and

The eratoga Coumy Board of Elections,
William Fruci. 4nd Diang Wade, Commlssmners, and

The Warren Colmty Board of Elections,
Mary Beth Casey and Wx!lmm Monfort, Commlssmners and

The, Washington. County Board of Elections,
Jeffrey Curtis-and Donna. Enghsh, Cnmmussnoncrs, and

The Delaware Connty Board of Elections,

Janice Brudick and William Campbell, Commissioners, and

The Otsego County Board of Elections,
Henry Nicols and Sheila Ross, Commissioners, and

..\'
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candndates l‘ar Member nf the U S Housze of Representatwes |
for the 20% Congreasmnal Dlstnct '
Respondents.

X

Upon the ann;cxcd petition of the petitioner, verified on the 30th Day of March,
2009,_:?#{1 upon all of_ the papers and proceedings heretofore had herein, it is hereby
ORDERED Ihat respondents herr.-m show cause before an LA.8. term of thls court held in
and fnr thc Count_v of Dutchess, at the Courthouse thercof, more specxﬁcally, at --t_l'lc
Courthouse at 10 Mal‘ket Street, Poughkeepsie, Dutchess County, New York, at-ﬂéﬂ:gin the
foreneon of the M Day of Apnl, 2009, or as soon thereafter as connsel may be. hem‘d

wlw an 0rdcr ol’ th]s court should not be mntle and entercd pursuant to tlm provisious of

Articles Eight, Nl_r__le and _Slxtgen of the Election Law:

1L -I)ete'rminil-ig the 'validity of affidaﬁlt. ballotls,.cfh;&rgency ballots, absentee Special
Federal Ballots, and military ballots cast for the public office of Member U.S. House of

chg__-es_c,ntativesj 2__01]1 Congressiona_l District, in New York.

| 2 Ordei-h;g".the' 're'sﬁondéﬁf New York State Bnard of Elections and the
Commissioners thereof to cerhfy the name of, James Tedisco as elected to the public office
of Member oi’ the U S. Honse of Represematwes, Z(Ith Cang:rasqmnal District, in Dutchess,
New York, at the Special Election held therefor on the 31st Day of March, 2009, or
alternatively enjoining the improper issuance of a certificate of election for the said publie

NE
office,

ol

h
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3. Ordéi-ing the testing and inspection of amy voting machines which have
malfanctioned or been tampered with, and making appropriate findings of fact, orders
pr'éscrving. cvidence, :imll'adjus'.tments to the canvass as may be just and proper in the

premises,

| 4 Orﬂcrin_g that the canvass of the votes made by the Boards of Elections be
corrected smti adjuetedto 'rtlzlﬂect a prﬁpcr 1'§Ily of th;:l'vo.tesh for Ii'hc said public office,
fogéther wnth -::s_u;:h 6ﬂler',. :fui'fherl, #ﬂd different r;:licf h§ ﬁiis Eburt may find to be just and
pf&j:t;r,‘ : | | B .

5. Ordering the ui:iform central canvass of all absentee a'nother pﬁpcr ballots by

locallbmirds of elections, aﬁd it is further
ORDERED that Respondent Board of Elcctlons shall complcre he recanvass of the voting
machines in the Zﬂth Congresswnal as schedulcd by the Board and that the said Board of
I:IECthI'IS shall not cmmt or canvass the paper ballots i in the said election pending a final
resolution of the recanvassed voting machine totals, and pending the inspection of voting
machines which may have malfunction or been tampered with and the hearing, review and
;ictcr;nmatmn of any.lssues rmsed regardmg the voting machines by this Court, ¢ xcent

heremnfter nruvxded, nnd 1t :s o R

o Arao?

ORDERED that Respondent Boa‘rd of E!cctmns produce upon the day of the hearing nf--—~
this~order-the hallots, canvass sheets and other rccords which are the subject of this
ﬁfééé.#di_ng, and ljhe detexminations of the said Boards of Elcctions upon any objections and

3
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chsii_ln_:énges. to voters and/or ballots and/or applications therefor, and any other papers or

worksheets relating thercto, and it is farther,

ORDERED, that Resﬁéﬁ_dmt B_ban_‘d of El_ectioné preserve inviolafe and separate the ballots
for the 20th Congressional District, from all others, and that all paper ballots [Absentee
Ba!!ars Affi dmut Ba]!or.s', Mdzrwy Ballotr, Specmf F edem{ Ballots, and BMD (ballpt markmg
devwe) Baﬂofsj be canmvaed cetm mfly by the Boards of Elecrwns nrnd NOT be canvassed af

the po!fmg pfaces on rhg day qf t!_l_g glectmn, and it is further,

ORDERED, that tlle Resprmdent "Bdsird of Elcchons shﬁﬁ produce for the Petitioners, npon
their request, all docaments (or éopies thereof) inclnding but not limited to, absentee ballnt
apﬁl{ications, _Vp‘tc__'tf‘ r@g_is(’ra.tipq _reqqrds, h_allot envefopes, poll books, canvass sheets,
m;lchiﬁélb'realéd:qwzi }épblr't'é,_'rh:é;;ﬁls:mic’s or custodians’ logs, Qfﬁd:.wits, election day court
orders and other election relatéd ddéutrla-énts withéut the ;1ecd for a subpoena, prior to the
canvass of _b"l_l.‘“.“? and that the I_qulrc! shall not take up fhe canvass er recanvass of bal}nts
unnl ;t thc Pctiltioﬁcr;‘s‘ c.o.ﬁn.s;él.‘ténlid'Res;[;olndéﬁtﬁ’-s; cﬁ_unsel.;;) shal] be provided with copics
of all appllcatlons, ballot envelopes, mailing envelopes, and other documentation refating to

such ballots, and lt 13 __

ORDERED, that absent a s'ti:p'ul'at'imn of the partics hereto to the contrary, all the paper
i:-allots of the .silbje:t:f-.'__l':d'_l'iﬁ‘cal s_ut)_division shall be counted and canvagsed by the Board(s),
and the representatives of the parties hereto shall keep and confirm a hand canvass of the

said ballots, and report same to the Court, and it is further
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ORDERED, that the Respondeht Board of Elections prepare all necessary records for the
canvass of the votes in ﬂle subject political subdivision, including the registration records
of voters . castmg pnper hn!lots, absentee npphcatmm, pollbooks, and other related

documcute, forthw1th and it is fu rthcr,

'ORDiE.RED, that the Respondent Board of Elections. appoint Boards of nspectors
c;o'mpidélcd of two of the "C;Jrﬁiﬁiésioners of 'Ele'ct'io;ns th.e}'::;if., or "a.!terna("ively, apy two clerks
thereof (in each case, one of cach p'o.Iiﬁcal persuasion) for the purposes of conducting a
‘55“*’:_.34‘.‘.5' of S'l:!i.'\'rés(‘és'_ fd-Ji'. thé;”ellé_ctim to the House of Répi'nsentatives from the 20th
Congressional Districf, said Boards of Inspectors shall be empowered to hear and make a
clétermination upon any and all objcctions to the canvassing of any and all ballots pursuant

to the prov_isioﬁ; of Article }}}:_.r tha Election Law, and it is fﬁﬁher,

ORDER]"D tlmt any aﬂornsy or “his cmployee representmg pentmners be admitied to the
polhng places used in this electmn and be allowed full pnrt:clpaflon in the administrative
proceedings of the Boards of Elections held in relation thereto, upon the production and

filing of a boll_watcl_ler's certificate, and it is further,

ORDERED, that whmwer a voter is challenged by a pollwatcher in the subjcct election,
that thc apprnprmte respnndcnt Bonrd of I Elcchons, by its lmpccmrs, male and maintain a
Wnttcn rccm-d of t}ie said cha]lenge for Court rcvicw, including, but not limited to the

affidavit ballot issned te the said voter, and it is further
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ORD]"RL'D tl:at any attorney or his employe: representmg petlt;oners be admiited to the
place of canvass ‘or recanvass of ﬂle votes in this elechon and he al!owed fufl participation
in the al:lmlmstratlvc proceedmgs of the Boards of E!ect:om held in relaﬂoﬂ thereto,

without the need for productmn and filmg of a poll watcher s certificate, and it is further,

ORDERED, tlmt qaid Boards of Inspect'on shall follow ordinnry canvassing procedures

and shal! csmvaqs eacl: and every vote unammnusly found ta'be valld and/or proper by said
) .
Boards of Inspectors, except ag heremafter pronded Any and all ballots unanimously

found to be mvaht’l andfor unpropcr shall be Iald aqide and prc'acrved by said Boards and

F 8
Pk

sh all nut be canvasscd except as provlded herem, aud it is further

ORDERED that sajd Inspcctors shall preserve a record of all objections entered against
the canvassmg of al;y ba]lot together wrth a record of thc vote uporn the objection thereon
(sustained, uvcrruled o: spllt vote), and shall furthcr preqerve any ballot and supporting
documentatmn uimn ; #plrn vote of smd Inspectors fnr the fnmm nccessary so that this Court
r:;ay review same, however, in no mst:mce <hall sald Boards of Inspectors compromise the
secrecy of any voter's ballot by way ot‘ preservmg an objection thereto in violation of
Elcctwn Law’ 17-126 (1), (2) or (3), Amcle 2, Section 7. of the New York State Constitution
and relevant prevusmm nf Ar‘ncle 8 and Arhcle 9 ef ﬂle Elect:on Lmrv1 and it is fnrthcr

ORDERED, lha{upon theunammous ;?o-te of t'h_e .Boai';:l.:'_ef: Ilr‘;spectors to canvass any ballot
objected to by the petitioners, the said ballot shall be sct aside and shall not be canvassed

§
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ONLY in the gvent Petifioners’ counsel persists in the objection and requests same be sef

aside for this Court’s review, and it is

ORDIIL'.RED,I th';al'. in the :inltgrgsftls.'ﬁf justice, thi:. efficicnt administration of the law, and
judicia_l ecohoi_njg _fhclbﬁjéctibnts)' I(;f' thg péﬁtioner hereto fo Ianly ballot, ballot emvelope,
at’ﬁdavxt, 'ap'l:;li'cat'i-o-i: or iﬁocix:rul.izxiisf relating to the ballots of the 2009 Special Election for |
the subject public office are hereby ordered to be preserved until the time of the canvass
a:ici 'Té‘c::n't.n-rhss of ‘such ballots, gnd the hearing before this Court, regardless of whether
three days hﬁvp-; c_]apsleq_i,_aﬁtf ail s_ucﬁ ballots and documents shall be preserved for the review

th"isco"rf’anditig

ORDERED, that upon thc Il;etlirn ﬂate hereof,.a. schedule be set for the canvass and
reca_nv:_lss. of ._the halots in the 20" Cong_ressional District, and that the canvass and
rccﬁr&ass of ﬁi.pér' 'I}éllnfs:by fhc cmmty Bn:ir&é of Elections proceed not earlier than 48
hours after the productmn of documents .r'equ'gst'ed by :"ci‘)i.ms_.el"hs provided herein, subject
to thcﬂgchcdult_a_ set by t}*_iié Cd_uﬁ of .by stipulation of the pa_rtliélsl,: or as soon thereafter as the

pap,ér ballots and supporfing records can be made available, and it is further
O_R__DERED, that the New York State Board of Elections and Counsel for the Parties shall
mc'g_f' to estabhsha sche;‘lule d':;:_'oftller for the :cnnvalss of fbtéﬁ.in the 20" Congressional

District,

", Anditis hereby,
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ORDERED, that any Military Ballots, and/or Special Federal Ballots to be canvassed, in
acctlu.r;:iance with the above scliédule or a3 soom a8 i practicable, an in accordance with the
diré’cti;rcs of the U.S. D'istri'ct Coun which has allowed for an extended time for reeeipt and
canvassing of wuch baljots, with petmoners repreqentatwes bemg present for the canvass

thereof and it is

ORDERED that the Rcspondent Boards of Elections shall assure the prescrvation and
security of all vutmg m:u::hmes to ensure the integrity of the machines and the ballots cast
thereon, and may at the optlon of qald Boaids, cnll upon the local Police or Sheriff’s

DCpartments to secure same, as IS provzded in the Eleci'l_on Law, and it is further,

ORDERED, that thc Respondent Boards of Elcctions shall asstre that all paper ballots,
re.'cords' ahd keys for voting machines are secured and p]acetl and seCﬁred in a safe or
lacked storage famhty of the Boards of Elections for whlch there are two separate locks
required for access, thh ench commtssmner of elccﬂons havmg a key or combination for
pnly__olne' o{ Itll__e ﬁo Iocks, Furthcr, the respc.ctive Bo_ards of Elcctlons shall maintain a
record of alt peréons accorded acﬁess to the ballots and related materials, and shall agsure

that the handling of ballots is done on a bipartisan basis, and it is further

ORDERED, that the Boards of Elections éha_ll allow tli_é'pa_rtiéﬁ ‘hereto, together with the
Court or the Court’s déﬁ_igl1éq;_ fo inspect fnting macl:ilx-ic.is_-witl.al irrggﬁlar returns as needed,

ﬁng to report _t'he findmgs of said .ihs'péction to the Court, and it is
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Sufficient reason appearing therefore, leave is hereby granted to the petitioners to
submlt on the date net for the hearing or the mal ‘of this matter additional witnesses,

cxlnb:ts, proofs and other cvudence as may be necessary, and

‘Sufficicnt reason appearing therefer, leave is hercby granted to the petitioner to

amend his/her pleadings as may be necessary, and,

| Sﬁﬁ’icient reason appéaﬁng therefor, it is further

ORﬁEKED' that gmdmg t!le hearing and determmatm of this
ections are hereby TEMPORARILY

w:tlnn penhon, the respondent Bo

ENJOINED AND ED FROM CERT IFYING ANY CANDIDATE AS BEING

- —
l‘urther,

ANDIDAT.E DW_CIED TO THE SUBJECT PUBLIC OFFICE, and it is

ORDERED that i-n the event the canvass and rega#v#ss'_.of ballots continues beyond
the rciurﬂ date spééiﬁed 'l.'.n-ei'einabove, counsel for the i:ﬁ;rties hercte may adjourn same by
stipulation, and counsel shall obtain approval of thc Court by tclephone of same
immediately upon -agreeing thereon, so that the canvass may proceed ﬁith all due 3pced,

and,

. Sufficicnt cause appearing therefore, it is further,
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ORDERED, that petifioners Iéhall cause 3 copy of this order together with all of the
ancillary papers thereto, upon which this order was granted upon Respondent New York
State Board of Eiec‘tions, and the commissioneps thereof, by personally deli‘vering same to
the offices tlléi'eof, or by personally dclivering same fo any of the Commissioners, or
Deputy Commissioners, Director or Deputy Director or Counsel, or other employce thereof
authorized to accept service of bapérs, on or hefore March %__/_/_, 2009, anﬂ that wpon
receipt thercof thni‘ Respondent State Board of E;_Iccﬁons shﬁll electronically transmit same
to each of the County Boards of Elcctions named as respondents herein (as is the practice
of the State Bda:rd' Bfl'E]’ect‘i’ﬁﬁ's, 'zinc'l )

That pehtnouer(s) qhall cause a copy ol’ this order fogethcr with all of the ancillary papers
thereto, upon which tlns order was gramed upon Respondcnt County Boards of Elections,
by enclosmg same in a scaled; post pazd wrapper addressed to each of the Respondent
Boards of Elections, and the commissioners thereof, at the officc address

ané :ﬁl-aon 'Res!pgnd_@t 'Canl_ﬂi.dat_es, by personally delivering same to him or amny attorney
ﬂesig;nﬁtédl by 'him :o;n tli'r: :!"-'t\':'fnl;elzl\_-’larch’,S/ 2009, _or at the option of the Petitioner,
alternatwely, at the opﬂon of the pctltloner, serviee may be marlc by enclosing same in 2
securely qealed and post pa:d Wrappcr addressed respondent candidatcs via Express Mail
and deposmng same wuth an ot’ﬁce or deposnory of the United States Postal Service,
addressed to such candidate at the residence address appearing for him on any record on
ﬁle w:th a respondent Bnard of Elecﬂona, on or beforc Mara:h 3 / , 2009, or by facsimile

transmlssmn to any of the abme named parties on or beforc March E , 2009, or any

10
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other means of service allowed by the CPLR on or before March 3/ , 2009, and that

such service shall be deemed good. and sufficient service fhercof.

" DATED: March 2/ _, 2009

POUGHKEEPSIE, NEW YORK

VELBrorels
¥ THE SUPREME COURT

11
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SUPREME COURT OF THE STATE, OF NEW YORK
COUNTY OF DUTCHESS 3

X

!ntheﬂdnﬁﬁrnf._ . T '
Joseph Mondello, Chairman of the New York State
Commitice of the Republican Party, and Patricia Killian,
Chairman of the Dutchess County Conscrvative
Committee

' - Petitioner,

-égainsté-'- o S

The New York State Board of Elcctions,

Gregory Peferson, Douglas Kellner, Eveclyn Aquilla, "
James Walsh; Commissioners, and

The Dutchess County Board of Elections,

David Gamache and Fran Knapp, Commissioners, and

The Columbia County Board of Elections,

Donald Kline and Virginia Martin, Commissioners, and
The Rensselacr County Board of Flections, _ o
Larry Bugbee and Edward McDonough, Commissioners, and
The Essex County Board of Elections, : o

Lew Sanders and David Mace, Commissioners, and

The Greene County Board of Elections, -
Thomas Burke and Frank DcBenidictus, Commissioners, and
The Saratoga County Bosrd of Elections,

William Fruci and Diane Wade, Commissioners, and

The Warren County Board of Elections,

Mary Beth Casey and William Monfort, Commissioners and
The Washington County. Board of Elections, . _
Jeffrey Curtis and Donna English; Commissioners, and

The Delaware County, Board of Llections, ... . .. .
Janice Brudick apd William Camphell, Commissioners, and -
The Otsego County Board of Elections,
Henry Nicols and Skeila Ross, Commissioners, and

'L

James Tedisco and Scott Murphy,
candidates for Member of the U.S. House of Representatives
for thc_?.l}"' Congressional District

Respondents.

B NITIS

PAGE  13/28

wiova 27 SHA

VERIFIED PETITION

12
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TO: TIIF ‘SUPRFM]* (‘OURT Olf THE STATF OF NFW YORK
The pcmmncr rccpet.tﬁtlhr qhuw'-

i Pctmoner Mondello is the Ch.urmsm of the Relpnblican Party State Committce of the
State of New York. Petitioner is a resident of Nassaun County.

2. I’etitioner Killian is the Cllairman of the Dutchess County Conservative Committee,
':md is A reeldcnt of Dutchegs County

K2 ';thoncrs !mre standmg undcr Artlcle 16 of the Flecimn law to bring this proceeding,

4, Re*iplmdents Tadlsxzo and Mnrphy are candtdatcs for. the oﬂice of Member of the U.S.

| House nf chrcsentatwes, 20th Congressnonal Dlstnct in New York which is to be voted
upon at the Special Election held therefor on the 31t day of M arch 2009.

5. The elcct:on in this D:stnct is expected fo be close accordmg to local media accounts.

| The raee hﬂm bccr; Imﬂy contasted and is “within ﬂ:e msrgm of crror” according to

recent pnlla ey | | -

6. More than e!ght thousand aheentee military and spcc:al fr:dernl ballots have been
d:strlbuled in lhw electmn |

7. Becausc the confes( is expected to be particularly clo's-e, the final outcome may hinge
l-.‘l])(m. lhcirccanvass of votmg machmcq and thc canvass nf paper ballots including
emcrgency ballots, al‘ﬁdwit ballnh absentee balluts «peclal federal baliots, BMD
ballolﬁ, zmcl mﬂnary ballﬂt% o

8. In addltmn there arc lllccly tﬁ be :rregular:t:es in the va;'lous polling places in the
subject District. Such irreguolaritics will be more fully eluc:dated upon the return date

before the Court.
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Rcepondent Statc Board of Tlcchom i5 responsible for soﬁmg the ballot and certifying
thq, returns m!' thu Llu..tmm im *he subiset divtrict, |

Commissionérs G%egery Potersen, Donglas Kellner, James Walsh and Evelyn Aquilla
constitute the N:es;vl York State Board of Elections

The Respondent County Roards of Elections are responsible for canvassing the returns
of the clections from the several counties within the congressions} distﬁct and certifying
t:l.‘l.e eiecl'ioi; resﬁlts '!fbr.thlle.:s;lbjec’t public office 'td thé Stéh-a‘Board of Elections.

The County Bos;;-ds, and th;e cnm.miss.ionlcrs co:llstituting the said ﬁoards in the 20"
Congrésémﬁl _Dis.tric.t'a‘rt'::. The Dutchess Countj; Bozrd of Elections, David Gamache
and Fran Il(napp,.('.‘ommissinncrs, aﬁd The Columbia County Board of Elections,
Donald Kline and Virginia Mari in, Commissioners, and The Renssclaer County Board
nf Elcctmns, Larry Bugbee and Edward M cDonough Commlsswnerq, and Thc Essex
County Board of Eléﬂ'ihhs, Lew Sanders and David M_acc; Commissioncrs, and The
Greene County ﬁ@a_rd '_o_x; Efé_ctiéns, Thomas Burke an_d Ff;nk DeBenidictus,
CﬁmmiRSiﬁﬁclfs; and I'l;he Sa;ﬁtogal County Board of Elections, William Fruci and Diane
Wade, Commissioners, and The Warren County Board of Electiqm;, Mary Beth Casey
and Willmm Mnnfori, Commissioners, and The Wmhmgton ("ounty Board of Elections,
Jeffrey Curtls and Donﬁa Enghch Cnmmmmncn, aml The Dtlawarc Counfy Board of

Dleetmns. Jamce Brudlck and erlmm {”‘nmpbell Comm:ssnoml sy and The Otsego

1

'Cp_tlnty Bpa'rd' of Eleqi-o'ri‘s, Henry Nicols and Sheiti Ross, Commissioncrs.

Swérai of tﬁe chpﬁndé.ﬁt ﬁba}ds of Elections engage in the practice of distributing
absentce, military, and other paper ballots to the polling places for canvass on clection

ﬁ'ligllt.. II : -

15/28
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14, -This makes a meaningful rclvicv'v of the said hallats virtually impossible.

IS.ZSwemi of the Respondent Reards of Flectinns have adopted the f)rac{'isc. of opening and
canvassing by mechanical deviee all absentee ballots begihn-ing on the eigﬁ{h day after
't:l‘lc'l_r.'leetion in accordance with law.

16. Therefore, a temporary order stn:,;ing the immediate capvass of absentec ballots is
requested, and will prejudice no candidate or party hereto.

17. The Ik'r:r:[ii'ﬁ'g' of_i: hand count of the paper ballofs canvassed ensures accuracy in the

| I;II'oces's,‘alﬁd .ﬂ'll.'.‘ accﬁaéiyﬁf any mechanical cquipineﬁf used to count ballots,

18. Thg recanvass ;f the voﬁﬁg fna-chines can procecd :'as' ééhédﬁled. Ttis most important for
ﬁxe machmctabulated 'v.o:t:c tétais to be resolved before the canvass of paper ballots
proceeds.

19. This proceeding is commenced pﬁrsu_ant to the provisions of Articles Five, Eight, Nine
s;l_n'd Siit"ct::ii of :fhé El'plsl:tiléh L1w, which confer autll_.ority ﬁpnn this Court to defermine
and resolve Inny disp'ufes ansmg out of or relalfing: llc'p"_t‘l'l;é canvass of ballots and refurns

| fér public office, and.to preserve the ballots and machines employed in a Special
eiéctidn :fo.r al c:;ntcst rela;iing théretol. |

21). This petition is brought to continuce to preserve the ballots, revile_w irrégula.r and

.. ;;ossiblwara\-u:!ll.xiént_-rchll-l_'ns from voting machincs,.p;je_sei-ve the voting machine hallots
.md deté;rﬁ]inc lwl_?c.m ng_it-i(;_ncr‘slcandidatcs were deprwcd ef \-fntes hy malfunctioning
or (ampered with vonng _m'#réhi_hes.'to protect the P(gt_i‘tilm;é'r_."s rights to have this Court
1:--cv_ic\.v' a]l gié*efthilnafiﬁn; n!' ﬂ.itl:'Boal_'_dés bf Elcctif;;l?; as is provi;Iecl for ih the Election
Law, more fully set the parameters for the recanvass and canvass of votes, allow for this

. Court to make adjustments in the canvass as may be necessary, enjoin any certification

15
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of clection lfesull‘s which wnuld prejudice the rights of the petitioncrs and to bar or
pn event any procedural deferct which miahs he agserted tn ticfcat thn~ (.nurt‘s
dctcrmmalmm |

21 Morenvcr, in thls a Specla! Election, an injunction agamslt issuance of a certificate of
clcetlon might be the only remedy available to the pctltmner 50 2s to allow for the
d'etermination of the rightful claimant to the suhject public office without resort to an
;ction q&o warranto by _tl;c Attorncy General, or the appropriate body determining the
prn].)er..claiman‘_i..m .ihe suf:rject pulblic oi‘ﬁce under the Constitntion, |

22. Subject to the supervision and review of this Court, the Respon’den_t County Boards of
Elections wull 50. cﬁnd;lét;ng a re.fanvass o-_f the results of f‘hi# clectivn recorded on
vﬁting machines as required by law.

23. Said recanvass, obviously, is not complete, and the petitioners await the final numbers
to be compiled .by: the Cﬂlunty. .B(;érdshﬁf Elections. It is import'nﬁt for the Petitioner and
the Respom‘i:e.nt'Candidate's to have this infnr'matio;:‘ before the Icam-rass of paper ballots
procecds.

24. Upon ini‘br'm-atio.niai;d belief, the unofficial canvass bfl'he votés cast by machine for the
subject public office may be, and often is, incomplete and or maccuratc

25. Furfher, upon m!‘onnatmn and bchef several of the voting machines i in the subject
pulmcal subdwmon ma} hwe malfu ncnoned or brokcn dnwn and fmlecl to count all of
the votes cast for thc pmtmner B

26. Such an occurrence may require the Court ordered testlng of the subject voting
machlne(s) and the subsequem aqutmcnt of the canvass to correct the error in vote

totals.
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Continued protection of the voting machines and ballots is cssentizal, hecavse any lapse

“in seeurity or breach nf protective peawusres for the machines and balints relating to this

28.

29,

30.

31

32.

élection wounid irreparably harm the petitioner, and, indeed, undermine public

confi dcnce in tlle clcctoral process. |

Only a review of the final votmg machine recanva%n numbers from the Board of
Elections and a physical inspection of the subject voting machines and related
documents on file with the Boards of Elections will reveal any irregularity or fraud.

At the ve.ry Ica#t the sub]ec; machmcs must he presewed for nmpectwn and review.
Pctltmncr rcqucstq lc;wc 0 'md rescrves the right to ‘:‘Ilbmli further proofs by way of
w1tncsses, afﬁdavuts and cv:dcncc on the dsn‘e set by this court for the trial and hearing
of this matter, and to amcnd these p]eadinp_s to reﬂect the facts of the conduct of the
subject election and/ar facts adduced by the way of forther im‘cstigaﬁon and/or a
canvass of the ballots Tor the election for the subject pubhc office by the Boards of
Eleétlonﬁ | | |

In the cou_rse 012 t.l-l,(-’:.f.:_al;l_;alss bf_[j;’ailots ther.e may l"rc crroneou': ﬂeterminations made by
t__im ﬁnarﬂs o:f Elcctwm, ,a_nd. sﬁ,i:h determinations may bc §ustained by a unanimous
v;te. | .. o

Without Court intervention af this juncturc such ballot envelopes would be burst, the

 ballot removéc'l_ flie're;.frqili'and iﬁtermi_ngler.l with others, depriving the petitioner of the

33.

aﬁiliiy to have the h_él_lilip‘ist_raﬁi'e determination of the Board of Elections reviewed by
the Court.
In the cvent that there is-.aﬁp'lit votc and the count at the Boards of Elections, or the

return date set by the Court is more than three days from the enfry of an objection,

17
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absent a protective order of this Court, the hallot envelopes Iwould be burst, the hallot
re}novcd thﬂrci‘ rom and ip:rr-r_mfngleﬂ with ~thers, deprivjng the petitioner of the ability
tn have the édﬁiinigfrﬁﬁve:_ﬁ;témination of the Boards of Elcctions reviewed by the
C’ourt; S - |

34. In the event lhcre are unammom votes of the comnuissioners or inspcctors against the
ob;cctlons of the petmoners, lhc ballot envelopes would be opened, and the ability of
tlns C(mrt to review the objection and the ruling thereon would be mnoted

3s. ln the evem the Court ch poses not to prcservc ul-qcctmns which are unanimously
re]ct.ted lw thc Board ll is rcqucstcd in tbe alternahvc tlut he Court employ the
oh;ectlon preccrvahon method adnpted by the Snpremc Court, Kings County, Tomei,

5 in O’Keffe V. NYC Board of Elecilons. 1 Mlsc 3d 153 (2003)

36. Similarly, the Peﬁﬁoners have requested an order of this coort preséwing a record of
cvery voter challenged at the polling place so that a meaningful review might be
ég.:.u'nductgﬂ‘_.\'.j o o ’ |

37, Failurel ﬂ; p;'é;e:rv.é objcctlons "'ﬂlf,ﬁlllt-l-i:iriei):‘araﬁl.y harm j:'our petitioner.

38. Pet:lmncrs may 1-cc-;u.est vanous mformahon.. data and dncumentw to be provulcd by the
Boarﬁls of Electlons Thl'i mfor‘matlon is required ﬁ;r Petitioners to have a meaningful
participatory rolc in the canvass of paper ballots.

39. Iﬁ-brdcr'm- c‘xpcditc the c:hm*as's, an order is requested p;-nviﬁing for the production of
(locumems __e_[g;_ the canvass of ballots without the nead for subpoena |

40. Mm enver, w:t}mnt fhc mformatmn requmtcd lhls Court and your Petitioner will be

unable to sec.that the mandatt‘:s of the New York Stﬂte Constltutlon, Article 17, Sectlon
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7, which requires that identification of voters he made by their signatures “in all eages”

are follawed.

This infnrmhﬁ_on‘ will allow for the fuli and prope_r.implémental'ion of Sections 8-302, 8-

- 304, 9—104( 1) (d), 9-209 (2) (a) (1) of the Election Law and other sections of the law

42,

which codify the Caqst'i(-.ljtlidn’s mandate of signatnfe'verificaﬁnn to establish tlje
identity of all voters.
The information reguested by your petitioner is needed for the Petitioner to have the

ﬂblhl}’ to, p*lrhctpate in the canvass. The Electjon Law which cnhtles & candidate to

I

have watchers presanl who may ob]ect to the casﬁng or canvassmg of any ballot or the

43.

refusal to casl or camass any bailot Electlon Law Sectlon 9 209 (2)((]), 16 ohject to the

¥

quahl‘icahom of y; voter. and to have any determmatmn rmncwed by the Supreme

court, Elecr:on Law, Sec’non 16-106,

The canvass of ballots may include objections to affidavit and absentee ballots by voters

* who are not qualified to vote same.

44,

45.

The canvass In;f votesmaymclude ch:illengés to rt;gli;'tr;ﬂtin-tls of certain voters, requiring
Court mterventlon to have I:m cnfurccment authontles verlfy re;glslratlons as required
hy the F]ecuon Law in an expedlted fashion, |

The failure to cnforce the statute, and the inability adduce the undertying facts would

zrrep'zrably harm ynur penfioncr, and prevent a review on the merits of his challenges

' made nn ihc has:s of reglstratlon

4(

Upnn mfnrmatmn and behel' thc State Board of Flecnons, and all local boards of

clcctmns in tlns statc allnw attorneys and thnse “ork.mg for attorneys to be present in

the pollmg place as po!l warcheru, w:thout rcgard to the individual’s place of residence

19
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within the stafé; si:i that lthc;y rﬁi;glrt participate in #ny administrative proceedings before
&‘h.e Boards an behall of the wandidate / committee that they represent.

47. Upon information and belief, respondent candidate(s) has previously and presently
in temls fo use att_'o‘_rncys and.'t;hei,r workers as poll watchers for the recanvass who arc
not resid't-.mts of th‘_t_aICwnt}Iz. _

48.‘ i)pon and information and belief the Election Law fails to address the question of I'hc;
plhﬂicipal'ion tlrf ebuﬁﬁcl I;II proceedill-:gs on election day alt the polling place, or at the
canvass and rccanvass of paper hgl]ots. The Election Law mercly requircs that a poll
w_atcha;' be a resident of the C ounty, |

49. Addit'il;tm.ﬁ-ll'y‘, llm réqnil_'eﬁu;nt'wallﬂd_ limit rcsidcnfs nf the d.istri;:t from serving as

‘watchers throughout the district they livein. | |

50. Morcover, any residency requirement for the circulation of petitions has been stricken

by the Court of Appeals in LaBrake v. Dukes and MeGuire v. Gamache. 1t is
respectfully submitted that this residency requirement is similarly nnconstitutional,

51. The rclié!‘ _requl;é.t.ed to allow attorneys and those wdrking for attorneys to be present in
tim Bnla rd of Elections Offices which arc “poiliﬁg blaccs" as pdll watchers without
regard to their county of ;'esidgnce within 'tl.)c State qf New York.

52, Additioﬁalw; no rational basis -a]'Jpearls for the prcveﬁtiéﬁ_of attorneys from outside the
County from praciicing law before the Boards of Elc-ciinn_ on or after Election Day,

' .conslilul'fﬁg an illegal and improper restriction on the practice of a state licensed
[:;rnfcséi:on'.. ! ..
53. Such applications are rﬁutinely grnntéd by the Courts of this state to counsel’s hcrsnnai

expericnee.

20
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54. Upon information and belief, the facts alleged in the paragraphs hereinahove, point oy

33.

the Fact u‘.hal the final reaui* ol this elontinn hinges upon the canvasy of the various types
pf paper ballots mentioned hereinahove, as well as a review of the cunvass of tllc.
lﬁachin_e cast ba!!o_ts..

As this is.a Spe.cial.‘Electinn, petitioner has requested that the Boards of Tlections,

acting in its capacity as the County Boards of Canvassers, be enjoined from certifying

the resu!ts of this cleetmn until quch time as these court prncccdmgs are fi nnlly resolved

56.

and determinced, and al(crnatwcly asked that a permanent injunction be issued againgt
the issuance of an improper certxﬁcm‘e of election. Absent such injonction Petitioncr
I‘l'l-l}-' lose her nght 1o proceed drrect!y hefore the courts of this state to correct the

canvass of the relums of thc Spcc:ai electmn and the mattcr wull be removed from the

_ Jltnsdlctmn of ﬂnq Court, except by way of a qu,o warranto proccedmg mmaled by and

at the sole dlecreﬁon o!‘ the Attorney Gcncral of the State of New York, or such other
means of relief as may be provided for in the Constitution.

The local Boards of Elections are required by law to certlfv to the New York State
Board of Elect:ons the resulia- uf the contests conducted in thexr jurisdictions by March
29, 2009 (Section 9-214 Election Law). The New York State Board of Elections is
fgquired_ _'tb' qgrfify thc -_re_:s.u.lts of the 2ﬁ09 Sp'ccinl Elcciic_a.n forty days after the special
election (Section 9-216 Election Law), May 11, 2009. A résrmining ovder js requcsted (o

prevent ceruf cation ONLY in the event the procccdmgq before this Court extend

'. beytmd these qtatu tory deadhnevz, oris mndc premamrely I:ay thc Respondcnt Board.

57.

No pnor appl:cahan for the relref requested herein has been made by the petitioners to

any court,

21
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38. Petitioners hereby designate DUTCHESS County as venuc for the within action on the
basts that it is one of the connties in the 20' Congressional F}i.s-triut.
59. Petitioners have no other remedy at law gther than that applied for herein.
60_. Leave is ros pcc_tfl_l_lly_ requested and the Petitionerg res pectfully rcseﬁ-e the ﬁght to
amend these pleadings a8 needed. |
| 61. Leave is respecffully requested and Petitioners resp eétfully reserve their right to
'bfﬁducc e1.rid‘ence in suﬁ'[:orf of this petition by way of tésﬁmony, affidavits, and othcr
- él"ideﬁcc .af, the frial orl he.aring of fhis matter, |
62. Leave is respectfully requested and the Petitioners respectfully reserve the right to
.I makc further apphtatmns to the Court for mtcr:m relicf as may hc necded.
63. Because of the forcgomg, the petitioners arc apt to b without any protection or Court
supervision of the post elgction processes without the religf-'pr_a;,rcd for in the order to
show caqsé; o
64. No application for the within relief has been made fo any Court.
65. These proc%dir{gs represent the Petitioner’_s only recourse _under the Election Lanv,
66. These pleﬁdi’mgs’ are ln;:fcbyl certiﬁed as non-frivolous by cﬁun.'iei._
WHEREFORE, Petitioner rcspectfuliy dm{nlan-ds a jlidgment of this court
ordering: | |

'i. That the Coumy Boards of Elzctions secure the ballots and machines ssed in this

election, and account fo fhe Court therefor;

22
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2. 'Sta_ving the canvass of paper ballots in accordance with the schedule set forth in the
Order 0 Shew Cause, and

3. Ordering the centrad oMb iy, wa alk vy .. . dots.

4. Preserving records of all voter challenges at the polling places.

5. Enjoining the canvass of the paper ballots pending the completion and ovcréceing
finalization of the recanvass of the machine cast votes by the Boards of Elections, and

6. Ordering the confinwed security and impounding of voting machines which appcar to
have malflmctloned or have been tampered with, and

7. Ordermg the presevvation, testing and Court mspcctuon of votmg machines which
Appear to have malﬁmctwncd been tampercd with or to have been compromiscd, and

8. Ordering the respondent Boards of Elections and the Commissioners thereof, to
preserve for the review of this Court all ballots, ballot envelopes, and docoments relaiing
thercto which may be subject to objection by the pct:tmner hcrcto at the Special Election
hc]d therefnr on the 31st Day of March 2009, and .

9. Determmmg the \:’llldll}? of nfﬁdfmt ballots, cnwrgmcy balluls, absentee, special
federal, and nnluary ballots east for the subject public offiee(s) as may be required, and
10. Correctmg, adjuqtmg and fi na!mng the canvass of returns for election to the House of
Reprcsentntwes for the 20" District and further ordering that the Respondent Boards of
Elections certify the name of James Tedisco, as duly elected to the sajd public office, and
ordcrmg the muancc of a certificate of election to him, or altcrnalively enjoining the
issuance of an lmproper ccrtlf' cate nf clection, '

11. Award such other, furtlmr, and different relief that this Court may deem to be just and

proper.

DATI' D: March 31 2{}09
' Albany, New York

o G

JOHN CTAMPOLI, ESQ.

677 Broadway, Suite 202

Albany, New York 122G7

518 -436- 3865 / S518~527-1217
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. ATTURNE s & « oRIFICATION

STATE OF NEW YORK )
COUNTY OF ALBANY ) s.ss:

JOHN CIAMPOLL an attomey duly admitted to the practice of law
before the Courts of-the State of New York, does herehy affirm under the penalties of perjury:

1. He is the attorney for the petitioner (5) in this action.

2. He has personally reviewed the contents-of this document with his client(s), and
their campaign worlers, and upon the conclusion of said review as to the facts alleged therein,
believes same 10 be true!

3. He has personally rcviewed the copies of election retums from each of the
relevant the Boards of Elections, together with the other ancillary papers thereto, contacted each
of the respondent boards, and upon the conclusion of the said review, believes the within
allcgauons to be true, 1o his personal knowledge.

4. This affirmation is. being used pursuant to the provisions of the CPLR and
applicable case law, due to the fact that ime is of the essence and that petitioner
~and his counsel are in differcnt counties. Counsel having offices in the County of

. Albany and Petitioner(s) residing in the County of Nassau and the County of

DU TCHESS

S 677 Broadway, Suite 202
- -~ Albany, New York 12207
‘518 - 436 - 3865 / 518 -527- 1217

DATED: ALBANY, NEW YORK
Mareh 30, 2009
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- VERIFICATION

- STATE (R WEW YORK
i CounTroF _NASsh) ) s, s

| XISEPH MONDELLO, CHAL MAX OF THE NEW YORK STATE COMMITTEE OF
1 THE HEVUBLICAN PARYY, being 11y aworn does hereby depose and says;
I He ig the Petitin: ;i thﬁa: proimﬁim;s.
2. He is the ‘Ch#.ir:-'a;an cf the Republican Party Staic Committes and hag
gfa;ncli Bg tex brin.g- e within procecdings.
3, He has read the tnnexed verified petition and after réading seme avore that
the coments this vof are tue to my personal kmowledge, excepting as 10
matters allege:! - hesin upon iﬂ{bnﬁaﬁum and belief, which I believe to be

* DaTED Murch 30,2009 - - ALtry

: o .
: ) i.-..ef-{.':'.'/ L /
J_,._-'—"'::- ] . ety e )
l!I' ) ‘-I‘.nf" _ﬁ&jﬂ.:f:g:!:-{.--;-- # m#‘««:f :....-’ .
3 st ey ‘

""" " Swom ix: before me on fhis
- of Musek, 2005,

' Motary Fablic, State of New York

- LORRANER. MiDaEYTE

b My |;3:§mg.a %gofaﬂ:mm :

; i 5, 30-4A53880 :
oo L UBIGE 1) Nara

LMl ton Eq:frgaﬂg:bfﬂe?yu};:? 20 i
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SUPREME COURT OF THE STATR OF NEW YORXK
COUNTY OF DUTE HESB

In Hw Matter of
Joseph Mondello, Clairman of the New York State
Committee of the Republican Pariy, and Patricia [Silfinn,
Chairman of the Dutchess Connty Conservative
Committes

Petitioner, Index No. _

VERIFIED PETITION
=AEsinsl- '

The New York State Baard of Elcetions,

Gregory Peterson, Donglas Keiloer, Evclvn Aqmlla.

James Walsh, Commissioners, and

The Dutcheat Cownty Board of Elections,

Dnvid Gamache xod Fran Krapp, Commissipners, amd

The Columbia County Bonrd of Eleciinns,

Donalg Kline xnd Virginin Martin, Commissioners, and
The Rensselaer Coiinty Board of Elections,

Larry Bugher and Edward McDonough, Commizsioners, and
The Eesex Connty Boaed of Elections,

Lew Sanders nnd David Maeo, Commissioners, and

The Greene Caunty Board of Elections,

Thomas Burice and Frank DeBenidictus. Cowimissioners, snd
The Saratpgn County Roard of Elections,

Withiam Fruci and Diane Wade, Commissloners, apd

The Warren County Board of Blections,

Mury Reth Casey and Willism Monfort, Commissioncrs and
The Washington County Board of Blections,

Jefirey Curtis and Donns English, Commiscinners, and
"The Delaware Connsy Bosrd of Elections,

Janice Bradick and William Campbell, Commissioners, and
The Otsego Couvnty Banrd of Elections,

Heary Nicoly snd Sheila Ross, Commissioners, and

lames Tedisto and Seott Marphy,
mndlflnm for Membrer of the U.S. House of Representatives
inr the 20™ Congressiona! District

Respondents.

ORDER TO SHOW CAUSE
& VERIFIED PETITION

JOHN CIAMPOLI, ESQ.

677 Broadway, Suite 202

Alhany, New York 12207
518 - 436 - 3865 / 518~ 527 - 1217
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