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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION
UNITED STATES OF AMERICA,
Plaintiff,

JAMES E. PREUITT,
Defendant.

)
)
)
) CR. NO. 2:10cr186-MHT
)
)
)
)

MOTION OF JAMES E. PREUITT FOR ORDER
PRECLUDING THE GOVERNMENT FROM
INTRODUCING EVIDENCE AT TRIAL UNDER FED.R.EVID 404(b)
COMES NOW James E. Preuitt, by and through his attorney of record and
respectfully moves this Court for an order prohibiting the Government from introducing
or offering any evidence at trial in reliance on Fed.R.Evid. 404(b).
Rule 404(b) provides that, upon request by the accused, the prosecution must give
notice of its intent to introduce evidence under that Rule. The kind of notice that is
contemplated and required by Rule 404(b) is not a mere generic notice of an intent to use
Rule 404(b) somehow. Instead, the notice contemplated and required by Rule 404(b) is
note about the evidence (described at least in terms of its general nature) the prosecution
intends to offer under that Rule. See Rule 404(b)(“the prosecution…shall provide
reasonable notice in advance of trial, or during the trial if the court excuses pretrial notice
on good cause shown, of the general nature of any such evidence it intends to introduce at
trial.”)(emphasis supplied).
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The requirement of Rule 404(b) notice is among the discovery obligations that are
covered by Standing Order 534. Standing Order 534 requires that the Government must
provide Rule 404(b) notice along with other discovery covered in that Standing Order.
See Standing Order 534, Section I(H). Standing Order 534 requires the Government to
provide this information by arraignment or other date set by the Court. (This is also
provided in the more recent revisions to the Court’s Local Rule 16.1.)
This Court set dates for the Government to fulfill its discovery obligations. [Doc.
132, pp. 2-3 (requiring Government to disclose the materials covered in Standing Order
534 by October 22, with certain supplemental information to be disclosed by October
29)]. The Government has even emphasized this fact. [Doc. 282, p.2: “On October 18,
2010, the Court filed a scheduling order requiring that the United States finish producing
its discovery to the defense by October 22, 2010…”]. The Court has since extended the
dates for the Government to fulfill its obligations in various respects. [See, e.g., Doc.
288: “the Government shall, on or before December 20, 2010, turn over all noncontested discovery.”]. Those dates have come and gone. It is not four months after
indictment, three and a half months after arraignment, and every deadline for the
Government’s discovery has passed. The Government has not provided any Rule 404(b)
notice.
Mr. Preuitt’s counsel has discussed that issue with the Government, during meetand-confer discussions about discovery matters. Government counsel have stated during
at least one such discussion that the Government gave some written notice early in the
case that it did intend to utilize Rule 404(b). Mr. Preuitt’s counsel has no recollection or
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record of any such notice. But most importantly, the Government has undisputedly never
gone beyond giving (orally or in writing) anything other than the generic assertion that it
intends to use Rule 404(b) somehow. The Government has never given any notice, not
even in general terms, or the nature of any evidence that the Government will seek to
introduce under Rule 404(b).
The most reasonable inference therefore is that the Government does not actually
plan to introduce any evidence under Rule 404(b). That is important information for
trial-preparation purposes, and information on which Mr. Preuitt should be entitled to rely
in making his trial preparation. The alternative inference is that the Government does
want the opportunity to offer evidence under Rule 404(b). But the Government has not
complied with the schedule that the Court imposed.
Accordingly, Mr. Preuitt requests that the Court issue an order confirming that the
Government will not be allowed to introduce evidence at trial under Fed.R.Evid. 404(b).
Respectfully submitted this the 3rd day of February, 2011.

/s Ronald W. Wise
RONALD W. WISE, WIS0904
Attorney for James E. Preuitt
2000 Interstate Park Drive
Suite 105
Montgomery, Alabama 36109
(334) 260-0003
Telephone: (334) 260-0003
Fax: (334) 260-8005
E-Mail: ronwwise@aol.com
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CERTIFICATE OF SERVICE
I hereby certify that on February 3, 2011, I electronically filed the foregoing with
the Clerk of the Court using the CM/ECF system which will send notification of such
filing to all counsel of record.
/s Ronald W. Wise
OF COUNSEL
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