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QUESTIONS PRESENTED

1. Whether the court of appeals correctly upheld
Vermont’s contribution limits as constitutional under stan-
dards established by this Court, e.g., Nixon v. Shrink Mis-
sourt Government PAC, 528 U.S. 377 (2000), and in light of
legislative and district court findings to which deference is
owed.

2. Whether this Court should decline to consider the
constitutionality of Vermont’s expenditure limits now, and
instead affirm the court of appeals’ remand order so that the
lower courts may resolve open issues and thereby either
pretermit the need for constitutional adjudication by this
Court or provide a more complete record if such adjudication
becomes necessary.
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INTEREST OF AMICI CURIAE'

Amici curiae, Senator John McCain, Senator Russell
Feingold, Representative Christopher Shays, and Represen-
tative Martin Meehan, were the four principal sponsors of
the Bipartisan Campaign Reform Act of 2002. Amici have
devoted enormous time and energy to ensuring that our na-
tion’s campaign finance laws are effective.

The Court’s review of Vermont’s contribution and ex-
penditure limitations may have repercussions for future leg-
islative efforts, at both the federal and state levels, to limit
the corrosive effects of money in the political process. For
decades, legislators have depended on a consistent line of
precedent from this Court that maintains the basic princi-
ples articulated in Buckley v. Valeo, 424 U.S. 1, 23 (1976),
recognizes the critical government interest in maintaining
the integrity of the electoral process and government offices,
and shows appropriate deference to legislative judgments
made in support of this interest. Amici respectfully urge the
Court to uphold Vermont’s contribution limits, consistent
with its prior precedent, and to affirm the order by the court
of appeals remanding the issue whether Vermont’s expendi-
ture limits are constitutional, thereby staying this Court’s
hand pending further development of the issue by the lower
courts.

STATEMENT OF THE CASE

In 1997, the Vermont General Assembly held extensive
legislative hearings to assess the need for campaign finance
reform. After considering testimony from 145 witnesses, the
General Assembly enacted Act 64, which established limits

! Pursuant to Supreme Court Rule 37.6, amici curiae state that the
brief was prepared in its entirety by amici and their counsel. No mone-
tary contribution toward the preparation or submission of this brief was
made by any person other than amici curiae and their counsel. Letters
from the parties consenting to the filing of this brief are on file with the
Clerk.
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on the amounts that candidates may accept as contributions
and on the amounts that candidates may spend.

Act 64 establishes ceilings on the amounts candidates
may accept from a single source. Vt. Stat. Ann. Tit. 17,
§ 2805(a)-(c). Candidates for statewide office may accept up
to $400, state senate candidates may accept up to $300, and
candidates for state representative or local office may accept
up to $200.

Act 64 limits candidate expenditures based on the office
sought. Candidates for governor may spend up to $300,000,
candidates for lieutenant governor may spend up to
$100,000, and candidates for other statewide offices may
spend up to $45,000. Vt. Stat. Ann. Tit. 17, § 2805a(a)(1)-(3).
Candidates for state representative and state senator may
spend up to $2000 and $4000, respectively, with candidates
in multi-seat districts permitted additional expenditures. Id.
at § 2805a(a)(4)-(5).

Petitioners brought suit against, among others, Ver-
mont’s attorney general, arguing that Act 64 unconstitution-
ally infringes upon their First Amendment rights to free
speech and association. The district court held a bench trial
from May 8 to June 2, 2000, at which it heard extensive tes-
timony from current and former Vermont office holders and
expert witnesses. Among other things, the witnesses testi-
fied about the history of campaign finance practices in Ver-
mont, the cost of elections, and how Act 64 might improve
Vermont politics. The district court upheld the contribution
limits but found the expenditure limits to be unconstitu-
tional. Pet. App. 24a-25a.

Both petitioners and respondents appealed, with peti-
tioners urging the court of appeals to overturn the contribu-
tion limits and respondents urging it to uphold the expendi-
ture limits. The panel unanimously affirmed the district
court’s holding that the limits on contributions to candidates
were constitutional, concluding that the “governmental in-
terest in eliminating actual and apparent corruption is suffi-
cient.” Pet. App. 169a. The panel split on the expenditure
question. The majority held that two interests proffered by
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the state—prevention of corruption and the appearance
thereof, and preservation of the time of candidates and
elected officials—were potentially compelling enough to
support the limits but that the district court’s findings did
not resolve whether Act 64’s expenditure limits were nar-
rowly tailored to serve those interests. The majority, ac-
cordingly, remanded the case to the district court to consider
the issue of narrow tailoring. Id. at 91a. The dissenting
judge, disagreeing that the state interests asserted to sup-
port the expenditure limits were compelling, would have af-
firmed the district court’s decision striking down those lim-
its. Id. at 194a. Rehearing en banc was denied, with four
judges dissenting from that decision.

SUMMARY OF ARGUMENT

Vermont’s contribution limits are constitutional under
longstanding and consistent precedents of this Court. In
Buckley v. Valeo, 424 U.S. 1 (1976), this Court upheld a fed-
eral $1000 contribution limit. The Court concluded that con-
tribution limits impose only a marginal restriction on speech
and are thus subject to less exacting scrutiny than expendi-
ture limits. The Court further concluded that both corrup-
tion and the appearance of corruption are constitutionally
sufficient justifications to support contribution restrictions.
Id. at 26. Within this basic framework, the Court has de-
clined invitations to second-guess legislative judgments that
establish particular contribution limits. See, e.g., id. at 30;
Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377, 391 n.5 (2000);
California Med. Ass'n v. Federal Election Comm’n, 453
U.S. 199, 201 (1981) (plurality opinion). This Court rightly
refrains from “fine tun[ing]” the precise limits that legisla-
tures adopt based on their experience and expertise and has
explained that contribution limits should be upheld unless
they are “so radical in effect as to render political association
ineffective, drive the sound of a candidate’s voice below the
level of notice, and render contributions pointless.” Shrink
Mo., 528 U.S. at 397.

Applying these well-established standards, the court of
appeals correctly upheld Vermont’s contribution limits. The
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legislative and trial evidence overwhelmingly demonstrates
that those limits are: (1) justified by Vermont’s interest in
avoiding actual and apparent corruption; (2) closely drawn to
meet that indisputably important interest; and (3) ample
enough to allow robust campaigning and debate in Vermont.

This Court should decline at this stage in the litigation
to review the constitutionality of Vermont’s expenditure
limits and should reject the invitation to revisit its holding in
Buckley concerning expenditure limits. The court of appeals
neither sustained nor struck down Vermont’s expenditure
limits; instead, it remanded the case to the district court for
further fact-finding and analysis regarding whether those
limits are narrowly tailored. Those further proceedings may
pretermit the need for this Court to engage in constitutional
adjudication, which should not be embarked upon unneces-
sarily or prematurely. If the issue ultimately returns to this
Court, the Court will have the considerable benefit of fur-
ther lower court findings and analysis to inform its decision.

Buckley did not establish a per se constitutional bar on
expenditure limits. Rather, it held that any such limit would
need to meet the most exacting scrutiny. This Court should
not reconsider that holding and should not assess its applica-
tion to Act 64 before proceedings in the lower courts have
concluded.

ARGUMENT
I.  VERMONT’S CONTRIBUTION LIMITS ARE CONSTITUTIONAL
UNDER THE STANDARDS ESTABLISHED IN SHRINK MISSOURI
AND IN LIGHT OF THE DEFERENCE OWED TO THE LEGISLA-
TIVE AND ADJUDICATIVE FINDINGS OF RECORD
A. This Court Has Consistently Sustained Contribution
Limits And Has Deferred To The Line-Drawing Ex-
pertise Of Legislatures In Doing So
Buckley v. Valeo, 424 U.S. 1 (1976), established two
principles that, for three decades, have guided constitutional
review of state and federal campaign contribution limits.
First, contribution restrictions entail “only a marginal re-
striction” on a contributor’s ability to communicate and are
therefore subject to less rigorous serutiny than expenditure
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restrictions. Id. at 20. Second, both corruption and the ap-
pearance of corruption are constitutionally sufficient gov-
ernmental interests to support contribution restrictions. Id.
at 26 (finding it “unnecessary to look beyond the Act’s pri-
mary purpose—to limit the actuality and appearance of cor-
ruption resulting from large individual financial contribu-
tions—in order to find a constitutionally sufficient justifica-
tion for the $1,000 contribution limitation”).

Six years ago, in Nixon v. Shrink Missourt Government
PAC, 528 U.S. 377 (2000), the Court applied these principles
to Missouri’s limits on the amounts candidates may receive
in contributions. The Court found “no reason in logic or evi-
dence to doubt the sufficiency of Buckley to govern” state
regulations and reaffirmed that contribution restrictions
should receive more relaxed scrutiny than expenditure re-
strictions; that is, the challenged regulation need only be
“closely drawn’ to match a ‘sufficiently important interest.”
Id. at 387-388 (quoting Buckley, 424 U.S. at 25), 397> The
Court recognized that Buckley had already found that the
“prevention of corruption and the appearance of corrup-
tion” is a sufficiently important interest. See id. at 388
(quoting Buckley, 424 U.S. at 25-26).

The Court, consistent with prior cases, reaffirmed that
where corruption or the appearance of corruption is identi-
fied as a basis for legislative reform, courts should be par-
ticularly reluctant to second-guess the legislature’s finding.’

2 The Court clarified that, while it had applied that level of scrutiny
in Buckley in the context of associational rights, it had “proceeded on the
understanding that a contribution limitation surviving a claim of associa-
tional abridgment would survive a speech challenge as well.” Shrink Mo.,
528 U.S. at 388.

* This deference was already well established. See, e.g., Federal
Election Comm’n v. National Conservative Political Action Comm., 470
U.S. 480, 500 (1985) (observing the Court’s “deference to a congressional
determination of the need for a prophylactic rule where the evil of poten-
tial corruption had long been recognized”); Federal Election Comm’n v.
National Right to Work Comm., 459 U.S. 197, 210 (1982) (“Nor will we
second-guess a legislative determination as to the need for prophylactic
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“The quantum of empirical evidence needed to satisfy
heightened judicial scrutiny of legislative judgments will
vary up or down with the novelty and plausibility of the jus-
tification raised.” Shrink Mo., 528 U.S. at 391. Although
“mere conjecture” will not suffice, id. at 392, the Court rec-
ognized that, even without the benefit of legislative history
(which Missouri could not provide), “there [was] little reason
to doubt that sometimes large contributions will work actual
corruption of our political system, and no reason to question
the existence of a corresponding suspicion among voters,” id.
at 395. Thus, the Court placed an evidentiary burden on
challengers to meet even a minimal showing of a need for
limits and to demonstrate that the legislature was mistaken.
See 1d. at 394 (finding the plaintiffs had failed to make “any
showing of their own to cast doubt on the apparent implica-
tions of Buckley’s evidence and the record here”).

The Court in Shrink Missouri also established the prin-
ciple that contribution limits should be upheld unless they
are “so radical in effect as to render political association inef-
fective, drive the sound of a candidate’s voice below the level
of notice, and render contributions pointless.” 528 U.S. at
397. Applying that principle to Missouri’s contribution lim-
its, the Court upheld a $1,075 contribution limit, concluding
that, even considering approximately three-fold inflation, it
was not “so different in kind” from the $1,000 limit sustained
in Buckley as to warrant second-guessing the Missouri legis-
lature’s tailoring of the statute. Id. at 395. On remand,
moreover, the Court of Appeals for the Eighth Circuit con-

measures where corruption is the evil feared.”); California Med. Ass’n,
453 U.S. at 199 & n.20 (sustaining the Federal Election Campaign Act’s
limit on contributions to multi-candidate political committees and recog-
nizing the provision as “an appropriate means by which Congress could
seek to protect the integrity of the contribution restrictions upheld by this
Court in Buckley,” even if it was not the “least restrictive means of pro-
tecting the integrity of its legislative scheme”) (plurality opinion).

* Similarly, in Buckley, the Court cautioned that “distinctions in de-
gree become significant only when they can be said to amount to differ-
ences in kind.” 424 U.S. at 30.
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cluded, following “the teachings of the Supreme Court,” that
contribution limits for other state offices (which ranged from
$275 to $1,075) were justified “in their entirety.” Shrink Mo.
Gov't PAC v. Adams, 204 F.3d 838, 840, 842 (8th Cir. 2000).

The importance of judicial deference to legislative judg-
ments was most recently reaffirmed in McConnell v. Fed-
eral Election Commission, 540 U.S. 93 (2003), where the
Court, in upholding the major provisions of the Bipartisan
Campaign Reform Act (“BCRA”), explicitly acknowledged
that “the respect that the Legislative and Judicial Branches
owe to one another” was important to its analysis. Id. at
137. Such deference is a common and critical thread in the
Court’s campaign finance jurisprudence. See, e.g., Federal
Election Comm’n v. Beaumont, 539 U.S. 146, 162 n.9 (2003)
(deferring to congressional judgment concerning restrictions
on corporate campaign contributions); Federal Election
Comm™ v. Colorado Republican Fed. Campaign Comm.,
533 U.S. 431, 464-465 (2001) (rejecting the argument that a
provision limiting coordinated expenditures by political par-
ties could have been more closely tailored and observing
that “Congress is entitled to its choice” between “limiting
[parties’] contributions and limiting [their coordinated] ex-
penditures”). Indeed, there is an important interplay be-
tween the Court’s deference to legislative judgments in this
area of the law and the reliance legislatures place on the
Court’s steady precedent in tailoring their legislative judg-
ments. See McConnell, 540 U.S. at 137 (acknowledging the
importance of “the fact that in its lengthy deliberations lead-
ing to the enactment of BCRA, Congress properly relied on
the recognition of its authority contained in Buckley and its
progeny”).

B. Vermont’s Contribution Limits Are Justified By An
Important, Judicially Recognized State Interest
Vermont’s justifications for the contribution limits it se-
lected in Act 64 are the same as those this Court sustained in
Buckley and Shrink Missouri. Although the amount of evi-
dence that a court requires in support of an asserted state
interest “will vary up or down with the novelty and plausi-
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bility of the justifications raised,” the particular interest in
avoiding actual or apparent corruption arising from large
contributions is “neither novel nor implausible.” Shrink
Mo., 528 U.S. at 391. Accordingly, states generally need not
engage in extensive fact-finding to establish their interest in
curtailing the risk that contributions deemed to be large in
the context of a particular state’s political practices may give
rise to actual or apparent corruption or the phenomenon of
“politicians too compliant with the wishes of large contribu-
tors.” Id. at 389.

In this case, the evidentiary basis for the law enacted by
the Vermont General Assembly was ample. In the years
leading up to the enactment of Act 64, public officials in
Vermont frequently expressed concern regarding the corro-
sive effect of money in politics. In 1997, the Governor ad-
vised the Vermont General Assembly, based on his experi-
ence, that “money does buy access and we're kidding our-
selves and Vermonters if we deny it.” Ex. Vol. III at E-
0902.° Politicians were not alone in recognizing the prob-
lems; the media reported extensively on campaign practices
that aroused suspicion of improper influence exercised by
donors of sums of money that were large in the context of
Vermont politics. Ex. Vol. IIT at E-0746-E-0826. As the dis-
trict court noted, “[sJuch barometers have been used by
many other courts in evaluating the governmental interest
that underpins contribution limits.” Pet. App. 56a (citing

> See also “Improving the Quality of Elections: Campaign Reform in
the New Age of Shame: Return of the State Capitals” (speech by Ver-
mont Secretary of State James Douglas, delivered Oct. 23, 1991), Ex. Vol.
IIT at E-0911; Christopher Graff, Money Changes Opinions, Burlington
Free Press, Apr. 27, 1997, Ex. Vol. III at E-0763 (quoting Senator Jeb
Spaulding as stating that “[t]he evidence is all around us that money is a
negative influence on the impartial ordering of priorities and passage or
failure of bills around here”); Ross Sneyd, Politicians Line Up Behind
Campaign Finance Reform, Rutland Herald, Apr. 8, 1997, Ex. Vol. III at
E-0772 (quoting Senate President Pro Tem Peter Shumlin as stating that
“[t]here’s no question (money) buys access to the system.... In my view,
it adversely influences a citizen Legislature and elections for that matter.”
(first alteration in original)).
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Daggett v. Commission on Governmental Ethics & Election
Practices, 205 F.3d 445, 457 (1st Cir. 2000); Adams, 204 F.3d
at 841-842).

Moreover, the General Assembly did its homework.
Committees considering the Act conducted 65 hearings and
heard more than 145 witnesses testify about, among other
things, contribution patterns in Vermont’s previous elec-
tions, the cost of campaigning, citizen polls concerning public
perception of corruption, and whether particular donation
amounts struck constituents as suspiciously large in the
unique context of Vermont politics. Ex. Vol. I at E-0120-E-
0186.

As the district court found, the evidence “overwhelm-
ingly demonstrated that the Vermont public is suspicious
about the effect of big-money influence over politics and that
voter apathy is on the rise.” Pet. App. 36a. The record fur-
ther demonstrated “that large contributors often have an
undue influence over the legislative agenda.” Id. As to pub-
lic perceptions of corruption, the district court pointed to a
poll that determined that 74% of Vermont’s voters felt that
ordinary voters lacked influence over Vermont politics; the
same poll found that 71% of voters thought that corporations
had too much influence, and 70% thought that wealthy indi-
viduals had too much influence. Ex. Vol. ITI at E-0852.°

The record also includes the testimony of state legisla-
tors based on their extensive first-hand experiences in Ver-
mont. Senator Cheryl Rivers testified that large donors of-
ten shape Vermont’s legislative agenda and even determine
whether a bill receives sufficient support from Senate lead-
ership to move forward. Tr. VII-56-62. She also testified
that the pressure to raise money makes it more difficult to
pursue legislative initiatives contrary to the wishes of inter-

% This Court and others have considered opinion polls to be appro-
priate measurements of public sentiment in assessing the validity of stat-
utes like this one. Shrink Mo., 528 U.S. at 394; Daggett, 205 F.3d at 457-
458; McConnell v. Federal Election Comm’n, 251 F. Supp. 2d 176, 229
(D.D.C.), aff'd in part, rev’d in part on other grounds, 540 U.S. 93 (2003).



10

est groups that give large contributions. Id.” Senator Eliza-
beth Ready explained that the influence of campaign funding
“starts at the beginning at election. The interests are in-
volved in getting people elected. They may even be involved
in recruiting candidates. They are involved all the way
through, and they are very involved once you get to the leg-
islative process within the statehouse.” Tr. IX-87.%

Experts—both those of petitioners and respondents—
agreed that large contributions at least appeared to affect
legislators’ voting behavior in Vermont. Professor Thomas
Stratmann testified for the defendants that his empirical
studies demonstrate that campaign contributions have a sig-
nificant impact on legislative voting. Tr. VI-147 (“I'W]hen
legislators receive higher contributions, they are more likely
to vote in the interests of the contributor.”); see also Thomas
Stratmann, What Do Campaign Contributions Buy? Deci-
phering Causal Effects of Money and Votes, Ex. Vol. IV at
E-1533. The district court noted that even plaintiffs’ experts
agreed that “[t]he more favors government has to give out,
the more resources that people will spend to obtain those

7 Senator Rivers testified, moreover, that “it’s like the arms race. If
you want to be in leadership in the Vermont House or Senate, the main
criteria appears to have become your ability to raise large amounts of
money from some of the organizations that the lobbyists that you see at
the statehouse every day represent.” Tr. VII-56. She also admitted that
“when I get a call from a large campaign contributor, that will be a call
that I return quicker than just another constituent.” Tr. VII-72. Former
Congressman Peter Smith explained that when a bill is introduced, legis-
lators typically ask “what’s the industry position, what’s the union posi-
tion ... what does the money want.” Tr. VIII-25. Strikingly, Congress-
man Smith related that the National Rifle Association told him that if he
reversed his position, “they would call off the dogs and they would make
sure I got plenty of money and that I would be reelected.” Tr. VIII-47.

8 Although it may be inappropriate for this Court to defer to the leg-
islature’s determination whether contribution limits have the effect of
“insulat[ing] legislators from effective electoral challenge,” Shrink Mo.,
528 U.S. at 404 (Breyer, J., concurring), the district court in this case cor-
rectly concluded that the arguments that incumbents would be dispropor-
tionately affected by the contribution limits were “across the board ...
speculative” (Pet. App. 60a).
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favors.” Ex. Vol. VI at E-2202 (letter from Dr. John Lott);
see also Pet. App. 38a.

Against this backdrop, there can be little doubt that the
district court and the court of appeals correctly concluded
that the legislative and adjudicative record supported Ver-
mont’s conclusion that contribution limits were needed to
protect state politics from actual and apparent corruption.
The evidence “clearly surpasse[d] the quantum of evidence
offered and accepted as sufficient in Shrink Missouri PAC
and would meet an even higher standard if one were appli-
cable.” Daggett, 205 F.3d at 458.

C. Vermont’s Contribution Limits Are Closely Drawn

“[A] court has no scalpel to probe, whether, say, a $2,000
ceiling might not serve as well as $1,000.” Buckley, 424 U.S.
at 30 (quotation omitted). The Court in Shrink Missourt,
observing this, held that in determining whether to sustain
particular contribution limits, courts give substantial defer-
ence to legislative judgments and should not attempt to “fine
tune” the precise levels of the limits. 528 U.S. at 388.°
Courts typically allow legislatures to “weigh competing con-
stitutional interests in an area in which [they] enjoy[] par-
ticular expertise” and give them “sufficient room to antici-
pate and respond to concerns about circumvention of regula-
tions designed to protect the integrity of the political proc-
ess.” McConnell, 540 U.S. at 137. Thus, contribution limits
will be upheld unless they are “so radical in effect as to ren-
der political association ineffective, drive the sound of a can-
didate’s voice below the level of notice, and render contribu-
tions pointless.” Shrink Mo., 528 U.S. at 397.

? See also State v. Alaska Civil Liberties Union, 978 P.2d 597, 620
(Alaska 1999) (concluding that a legislature should determine appropriate
contribution limits depending on the particular circumstances of the juris-
diction); Daggett v. Webster, 81 F. Supp. 2d 128, 139 (D. Me.), aff’d follow-
ing limited remand, 205 F.3d 445 (1st Cir. 2000) (“If contribution limits
are permissible, differences in their level from state to state should reflect
democratic choices, not court decisions.” (footnote omitted)).
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As in Buckley, Shrink Missouri, and McConnell, ample
record evidence here supports the court of appeals’ holding
that Vermont’s contribution limits—in the unique context of
Vermont—are closely drawn to meet that state’s interests.
Indeed, after holding extensive hearings, the Vermont
legislature made the following specific findings:

In the context of Vermont, contributions larger
than the amounts specified in this act are consid-
ered by the legislature, candidates and elected offi-
cials to be large contributions.

In the context of Vermont, contributions scaled in
proportion to the size of the electoral district of the
office and up to the amounts specified in this act
adequately allow contributors to express their opin-
ions, level of support and their affiliations.

In the context of Vermont, candidates can raise suf-
ficient monies to fund effective campaigns from con-
tributions no larger than the amounts specified in
this act.

1997 Vt. Laws Pub. Act 64, § 1(a)(3), (6), (7) (legislative find-
ings).

The evidence presented at trial buttressed these legisla-
tive findings. The district court concluded that the limits did
not have a severe impact on political dialogue based on evi-
dence that: (1) during recent elections, less than 10% of the
individual contributions exceeded the limits; and (2) the lim-
its were high enough to permit effective campaigning in the
recent Burlington mayoral election. Pet. App. 39a-41a.

The district court, for example, relied on the expert tes-
timony of University of Vermont Professor Anthony
Gierzynski. He considered the 1994, 1996, and 1998 elections
and concluded that “it is clear that the contribution limits set
by the legislature in 1997 would affect only a small percent-
age of contributors.” Ex. Vol. IIT at E-0950. Approximately
90% of contributions to recent statewide candidates were
under the limits set by Act 64, and more than 90% of contri-
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butions were under the limits for state senate and house
candidates. Id.

Professor Gierzynski opined, moreover, that “[t]he ef-
fect of the limits on senate and house candidates’ revenues
would be minimal.” Ex. Vol. IIT at E-0954. Specifically, the
percentages of revenue that would have been affected for
state senate candidates were 10.1% in 1994, 10.8% in 1996,
and 18.2% in 1998; the percentages of revenue affected in
state house elections were 3.2% in 1994, 5.2% in 1996, and
6.5% in 1998. Id. As Professor Gierzynski explained,
“[t]hese numbers suggest that the 1997 Act’s limits would
affect a small and replaceable part of senate and house can-
didates’ revenues.” Id." Notably, Professor Gierzynski
compared Vermont’s contribution limits to those considered
by the Court in Shrink Missouri. He concluded that “rela-
tive to the size of the constituency—and thus size of the
campaign that is necessary—Vermont contribution limits
(with the exception of the limit on Chittenden County senate
candidates) are as generous or more generous than the Mis-
souri limits recently upheld by the U.S. Supreme Court.” Id.
at E-0958."

The district court also found that the evidence demon-
strated that “[i]n the context of Vermont politics, $200, $300,
and $400 donations are clearly large, as the legislature de-
termined. Small donations are considered to be strong acts
of political support in this state.” Pet. App. 41a-42a. Even
some of petitioners’ witnesses agreed that contributions in

' Tn the three elections considered, 89.6%, 82.6%, and 73.6% of the
candidates for the Vermont House received no contributions over the
$200 limit. Ex. Vol. III at E-0979. Approximately 40% of the Senate can-
didates during those years would have needed to make no adjustments.
Id. In the 1994 and 1996 races, moreover, only 20% of the Senate candi-
dates accepted more than three contributions that were over the $300
limit. Id.

' Because Chittenden County is a six-member senate district, the
ratio of the contribution limit to the size of the constituency is somewhat
different, which renders the contribution limits “slightly less generous.”
Id. at E-0954.
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amounts greater than those Act 64 allowed were large in the
context of Vermont. See, e.g., Tr. I1I-201 (Patch). Having
also considered the witnesses’ near unanimous testimony
that the limits set by the Vermont legislature allowed for
meaningful contributions, see, e.g., Tr. IV-101 (Summers);
Tr. VII-80 (Rivers); Tr. 1X-225 (Pollina), the court found
that the contribution limits “accurately reflect the level of
contribution considered suspiciously large by the Vermont
publie,” Pet. App. 59a.

Also before the district court was testimony concerning
whether candidates would be able to wage effective cam-
paigns under new limits. Several candidates, campaign man-
agers, and past officials testified that Act 64 would not pre-
vent them from running effective campaigns. For example,
Mark Snelling testified that even with Act 64’s $400 contri-
bution limit, a candidate for statewide office would be able to
raise $300,000 to $400,000. Tr. I-40."> The district court also
looked closely at the 1999 Burlington mayoral race, which at
the time of trial was the only large election to have been held
under the new limits. Cf. Shrink Mo., 528 U.S. at 396 (exam-
ining campaigns that had been held under the contribution
limits). The court concluded that mayoral candidates in the
Burlington race remained able “to amass sufficient resources
to run effective campaigns.” Pet. App. 41a. This conclusion
was well founded; bound by Act 64’s limitation of $200 on
contributions, the Burlington mayoral candidates in 1999
raised more than five times the amount raised by the candi-
dates in the 1997 race. Ex. Vol. IIT at E-0957. This evidence
also strongly indicates that the contribution limits will not
unduly impair fundraising in competitive races, as petition-
ers suggest.

2 Former Secretary of State Don Hooper testified that “of course”
he would be able to run an effective campaign under Act 64’s contribution
limits. Tr. V-23. Former Lieutenant Governor Peter Smith testified that
the $300 and $400 contribution limits for statewide elections “absolutely”
allow candidates to run effective campaigns. Tr. VIII-53.
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Petitioners contend that there is no evidence that Ver-
mont’s prior contribution limits were insufficient.”” But the
evidence of actual or apparent corruption on which the legis-
lature and district court relied occurred in the period during
which the prior contribution limits were in force. Indeed,
the Vermont General Assembly specifically found that “con-
tributions larger than the amounts specified in this act are
considered by the legislature, candidates and officials to be
large contributions.” 1997 Vt. Laws Pub. Act 64, § 1(a)(3).
The record evidence demonstrates, moreover, that contribu-
tions in significantly lower amounts than the maximum per-
mitted prior to Act 64 apparently led to lawmakers granting
additional access to the contributors."

A comparison to the facts of Shrink Missouri is instruc-
tive. In that case, the Court of Appeals for the Eighth Cir-
cuit concluded that Missouri’s limits of $525 per election for
Senate and $275 for House were constitutional. Adams, 204
F.3d at 842-843. As the district court in this case noted,
Vermont’s ratio of contribution limits to the size of constitu-
ency is quite close to that considered in Missouri: 0.00068 for
Vermont compared to 0.00040 for Missouri. Pet. App. 58a.
Constituency size is relevant to the analysis, for a candidate
is not forbidden from soliciting contributions from other dis-
tricts or other states, and yet the size of the candidate’s con-
stituency necessarily limits the number of voters that the
candidate needs to reach. On that basis, Vermont’s limits
compare favorably with those upheld in Missouri.

The decision of the Court of Appeals for the First Cir-
cuit in Daggett is also instructive. There, the court of ap-
peals examined a Maine law that limited campaign contribu-
tions to $250 for state representatives and state senators.

13 Prior to Act 64, candidates were limited to contributions from in-
dividuals of no more than $1,000 per election or $2,000 per cycle when a
primary was held. 1988 Vt. Laws Pub. Act 263, § 3.

" For example, Senator Elizabeth Ready testified that when donors
affiliated with the slate industry made $500 donations, they appeared to
receive preferential treatment. Tr. 1X-113.
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Among other things, the court of appeals noted that the limit
of $1,075 that the Supreme Court had upheld in Shrink Mis-
souri applied in districts with more than 250,000 constitu-
ents, while the $250 limit at issue in Daggett applied in dis-
tricts that averaged only 8,000 constituents. 205 F.3d at 459.
After examining the campaign finance patterns in Maine and
the typical costs of Maine campaigns, the court of appeals
concluded that the $250 limit was constitutional. Id. at 459-
461. See also Montana Right to Life Ass’n v. Eddleman, 343
F.3d 1085, 1096 (9th Cir. 2003), cert. denied, 543 U.S. 812
(2004) (upholding Montana’s statutory limits of $100-$400 on
campaign contributions made by individuals).

In sum, the holding of the district court, based on an ex-
tensive legislative and trial record, that Vermont’s limits are
closely tailored to address the threat and appearance of cor-
ruption in Vermont politics should be affirmed.

II. THE COURT SHOULD NOT NOW ADDRESS THE CONSTITU-
TIONALITY OF VERMONT'S EXPENDITURE LiMiTs, BUT
SHOULD DEFER SO THAT THE LOWER COURT PROCEEDINGS
ON REMAND MAY EITHER CLARIFY THE RECORD OR ALTO-
GETHER ELIMINATE THE NEED FOR CONSTITUTIONAL ADJU-
DICATION BY THIS COURT
It is premature for the Court to review the constitu-

tionality of Vermont’s expenditure limits because the lower

courts have not conclusively decided the issue and there is

no countervailing need for an expeditious resolution. A

critical inquiry remains before the district court on remand,

and prudence counsels against this Court’s addressing a

delicate constitutional issue at this time, when the lower

courts have not finally decided the issue in the first instance,
and when it may ultimately prove unnecessary for this

Court to do so. In these circumstances, this Court should

affirm the court of appeals’ remand order. Should the Court

conclude that it is appropriate to address the expenditure
issue in some manner, it should, at most, clarify that Buckley

did not purport to impose a per se ban on expenditure limits.
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A. The Interlocutory Procedural Posture Of This Case
Counsels Strongly Against A Premature Constitu-
tional Ruling By This Court On The Expenditure Is-
sue

The interlocutory status of this case counsels against

premature review of the expenditure issue. The court of ap-
peals did not dispose of the question whether Vermont’s ex-
penditure limits are constitutional. Although the court of
appeals found that Vermont’s need for expenditure limits
was supported by certain state interests, Pet. App. 91a, it
did not reach a conclusion as to the second, essential prong of
its First Amendment analysis: whether the particular limits
Vermont adopted were sufficiently narrowly tailored to
meet constitutional dictates. Instead, the court remanded
the case to the district court for consideration of that critical
issue. Because the district court had found spending limits
per se unconstitutional, it had not examined “whether the
legislature might have chosen either another type of regula-
tion besides mandatory spending limits” (e.g., voluntary lim-
its) “or higher limits, that would achieve the goals . . . and
yet impinge less on the First Amendment rights of candi-
dates and voters.” Id. at 164a.”

This Court’s usual practice is to avoid deciding a case on
the merits where the court below has not finally resolved the
issue. “This reluctance is justified not only in the obvious
cases in which lower court rulings have forestalled develop-
ment of a trial record, but also in cases in which the Court
has simply lost the advantage of prior appellate scrutiny of

"> The court of appeals correctly articulated the three-part test for
determining whether the limits were narrowly tailored: “(1) the extent to
which the State’s interests are advanced by the regulation; (2) the extent
to which candidates can conduct ‘effective advocacy’ under the limits; and
(3) whether the government has proven the absence of less restrictive
alternatives that are as effective in advancing its compelling interests,
while impinging less on First Amendment rights.” Pet. App. 148a. Apply-
ing this test to Vermont’s expenditure limits, the court of appeals con-
cluded that the first two prongs of the test were satisfied but remanded to
the district court for further consideration of the third prong. Id. at 164a.
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the record and deliberation of the arguments.” 17 Charles
A. Wright, Arthur R. Miller, & Edward H. Cooper, Federal
Practice and Procedure: Jurisdiction 2d § 4036, at 38-39
(1988). See also National Collegiate Athletic Assm v. Smith,
525 U.S. 459, 470 (1999) ((Wle do not decide in the first in-
stance issues not decided below.”); Wood v. Strickland, 420
U.S. 308, 326-327 (1975), overruled in part on other grounds
by Harlow v. Fitzgerald, 457 U.S. 800 (1982) (“[Blecause the
District Court did not discuss [whether there was a proce-
dural due process violation], and the Court of Appeals did
not decide it, it would be preferable to have the Court of
Appeals consider the issue in the first instance.”). The Court
recently practiced just this sort of caution in Wisconsin
Right to Life, Inc. v. Federal Election Commission, No. 04-
1581, 2006 WL 152676 (U.S. Jan. 23, 2006) (per curiam).
There, the petitioner had brought an as-applied challenge to
BCRA'’s electioneering communications provisions, which
the district court dismissed based on its view that McCon-
nell categorically foreclosed any such challenges. After re-
jecting that reading of McConnell and concluding that it was
unclear whether the district court had also suggested that
the particular ads at issue “fit the very type of activity
McConmnell found Congress had a compelling interest in
regulating,” the Court declined to reach the merits and re-
manded for further review. Id. at *1 (quotation omitted).'

'® The Court has not hesitated to deny a petition for writ of certio-
rari in such circumstances or, if necessary, dismiss a petition as improvi-
dently granted. See Virginia Military Inst. v. United States, 508 U.S. 946,
946 (1993) (Scalia, J., respecting denial of certiorari) (explaining, in context
of remand by court of appeals, that “[w]e generally await final judgment
in the lower courts before exercising our certiorari jurisdiction”); James
Wm. Moore, 22 Moore’s Federal Practice § 405.03[2][a][ii][A] (3d 1d. 2005)
(explaining that, although absolute finality is not required, “[t]he Court
does not ordinarily grant certiorari . . . especially if further proceedings
might affect the issue on which certiorari is sought”); Wainwright v. City
of New Orleans, 392 U.S. 598, 598 (1968) (Harlan, J., concurring) (dismiss-
ing writ and describing record as “too opaque” to permit resolution of fed-
eral issue).
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Here, there are sound reasons to permit the lower
courts to further address the expenditure limit. First, the
district court needs to consider whether Vermont’s spending
limits are the least restrictive means of furthering the
state’s asserted interests, i.e., whether no other type of
regulation could have advanced the state’s interests while
impinging less on First Amendment rights. In this connec-
tion, it may be relevant that the record shows that when Act
64 was originally introduced in the House, it contained a
provision—not unlike the federal law sustained in Buckley—
that provided for voluntary public financing of election cam-
paigns tied to a candidate’s acceptance of voluntary spending
limits. Pet. App. 159a-160a. Notably, the record shows that
the proposed voluntary spending limits appear to have been
made mandatory in one of the House committees, but “[i]t is
unclear from the current record why this change occurred,
and the [d]istrict [c]ourt made no findings on this point.” Id.

Second, even if the district court were to conclude that
only mandatory spending limits could advance the state in-
terests at issue, it must still consider why the particular
amounts the Vermont legislature chose were preferred over
higher amounts. Pet. App. 161a. The limits Vermont chose
differed from those in the original Senate and House bills,
and the record does not definitively indicate the basis on
which the Vermont legislature selected the final amounts.
Id. at 161a-162a.

As the court of appeals recognized, these unanswered
questions bear on judicial review of the legislature’s judg-
ment. Pet. App. 166a (“Indeed, even a modicum of deference
to the legislature and consideration for principles of federal-
ism would seem to require consideration of its reasons for
rejecting a potentially less-restrictive alternative scheme.”).

Independent of this need for the district court to ad-
dress fully the least restrictive means prong is the uncer-
tainty of the result on remand. On remand, the district court
or the court of appeals could decide that a voluntary spend-
ing limit, for example, is a less restrictive means, potentially
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rendering further review of petitioners’ claim by this Court
unnecessary.

B. The Court Should Not Opine On A Delicate Consti-
tutional Question That May Be Unnecessary To De-
cide This Case

The importance of the constitutional issues at stake,

particularly in the context of reviewing a state statute, pro-
vides further reason to exercise judicial restraint. This
Court has long followed the doctrine, grounded in the “basic
principles regarding the institution of judicial review and
this Court’s proper role in our federal system,” Zobrest v.
Catalina Foothills Sch. Dist., 509 U.S. 1, 14-15 (1993)
(Blackmun, J. dissenting, joined by Souter, Stevens, and
O’Connor, JJ.), that it “ought not to pass on questions of
constitutionality ... unless such adjudication is unavoid-
able,”” id. at 14 (quoting Spector Motor Serv., Inc. v.
McLaughlin, 323 U.S. 101, 105 (1944)). See also Ashwander
v. TVA, 297 U.S. 288, 347 (1936) (Brandeis, J., concurring)
(“The Court will not pass upon a constitutional question al-
though properly presented by the record, if there is also
present some other ground upon which the case may be dis-
posed of.”). Nor will the Court “formulate a rule of constitu-
tional law broader than is required by the precise facts to
which it is to be applied.” Id. (quotation omitted). "

The Court has applied this “cardinal” rule in First
Amendment cases. See, e.g., Brockett v. Spokane Arcades,
Inc., 472 U.S. 491, 502 (1985) (“Nor does the First Amend-
ment involvement in this case render inapplicable the rule
that a federal court should not extend its invalidation of a
statute further than necessary to dispose of the case before
it.”). This practice reflects the Court’s understanding that it

. Cf. Clay v. Sun Ins. Office Ltd., 363 U.S. 207, 209 (1960) (remand-
ing case to lower court for determination of two non-constitutional ques-
tions based on the “settled canons of constitutional adjudication [dictating
that] the constitutional issue should have been reached only if, after deci-
sion of two non-constitutional questions, decision was compelled”).
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should not invoke its extraordinary authority to pass on the
constitutionality of a law when other means are available for
deciding the case. See Slack v. McDaniel, 529 U.S. 473, 484-
485 (2000) (per curiam) (holding, under the avoidance prin-
ciple, that where both a procedural and constitutional ques-
tion must be answered to determine the appealability of a
habeas petition, the former should be decided first); Petite v.
United States, 361 U.S. 529, 531 (1960) (noting the “settled
rule that the Court will not ‘anticipate a question of constitu-
tional law in advance of the necessity of deciding it (citation
omitted)).

Should Vermont’s expenditure limits survive a full re-
view in the lower courts, there may well be reason for this
Court to address constitutional limits on spending caps.
Now is not that time. Although some would push the Court
to reexamine Buckley—and to do so as soon as possible—
doing so now would neither serve the orderly resolution of
this case nor the broader institutional interests in constitu-
tional adjudication that are at stake.

C. At Most, The Court Should Affirm The Court Of Ap-
peals’ Holding That Buckley Did Not Foreclose Ex-
penditure Limits In All Circumstances

Should the Court offer guidance to the lower courts in

connection with the remand, it should not go beyond the nar-
row question whether Buckley purported to ban all expendi-
ture limits. The court of appeals, in remanding the case, cor-
rectly observed that Buckley “did not rule campaign expen-
diture limits to be per se unconstitutional,” and that “nar-
rowly tailored spending limits that secure clearly identified
and appropriately documented compelling government in-
terests” might conceivably pass muster under Buckley. Pet.
App. 95a. This Court could affirm that narrow observation
without breaking new constitutional ground.

Although Buckley recognized that the standard for sus-
taining an expenditure limit, like that at issue here, is a high
one, the Court did not categorically reject any legislative
effort to meet this heavy burden under any factual circum-
stances. The Buckley Court observed that Congress had
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imposed the expenditure limitations contained in the Fed-
eral Election Campaign Act (“FECA”) with the aim of pro-
tecting certain interests. 424 U.S. at 56-57. The Court re-
jected those interests as insufficient to justify the expendi-
ture limits at issue on the record before it and thus struck
them down. Id. In so doing, however, the Court was careful
not to hold that expenditure restrictions were per se invalid.

In rejecting the necessity of FECA’s expenditure limits
to combat corruption, the Buckley Court tied its reasoning
to the record before it, which demonstrated that the Act’s
contribution and disclosure limits already combated the “ma-
jor evil” associated with large campaign expenditures: reli-
ance on large contributions. 424 U.S. at 55. Similarly, the
Court’s rejection of the assertion that the expenditure limits
were necessary to reduce the incentive to circumvent the
contribution limits was based on its conelusion that “[t]here
[was] no indication that the substantial criminal penalties
for violating the contribution ceilings combined with the po-
litical repercussion of such violations [would] be insufficient
to police the contribution provisions.” Id. at 56 (emphasis
added).

Thus, Buckley left open the possibility that legislatures
might identify, under different factual circumstances, com-
pelling interests that could justify campaign spending limits,
provided the measures were narrowly tailored. Indeed, this
Court has never embraced a categorical rule that a particu-
lar form of regulation of speech (or funding of speech) is un-
constitutional—no matter how compelling the governmental
interest at stake and no matter how narrowly tailored the
rule. Consistent with this Court’s overall approach to the
First Amendment, Buckley did not adopt a wooden, per se
approach and, instead, focused on the particular circum-
stances presented in that case.
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CONCLUSION

The Court should affirm the court of appeals in uphold-
ing Vermont’s contribution limits and affirm the court of ap-
peals order remanding the expenditure issue pending full
resolution by the lower courts.
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