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I am an Elections Deputy in the office of the Montana Secretary of State.

I have attached true and correct copies of the following exhibits:

Exhibit 1: Email of September 30, 2008 from Lisa Kimmet to Election

Administrators.

Exhibit 2: Email of October l, 2008 from Lisa Kimmet to Election

Administrators with attachment.

Exhibit 3: Email of October l, 2008 from Vickie Zeier to Lisa Kimmet with

attachment.

Exhibit 4: Email of October 1, 2008 from Lisa Kimmet to Leo Gallagher and

Dennis Paxinos.

Exhibit 5: Email of October 2,2008 at 10.20 a.m. from Lisa Kimmet to Vickie

Zeier,Marie Hatcher, Mary McMahon, mellemd@co.hill.us, Glenda Hall, Pauleffe

DeHart, and chansen@rooseveltcounty. org, with attachments.

Exhibit 6: Email of October 2,2008 at 4:07 p.m. from Lisa Kimmet to Vickie

Zeier, Marie Hatcher, Mary McMahon, mellemd@co.hill.us, Glenda Hall, Paulette

DeHart, and chansen@rooseveltcounty. org.

Exhibit 7: Email of October 3,2008 from Lisa Kimmet to Vickie Zeier, Mary

McMahon, Marie Hatcher, Cheryl Hansen, Paulette DeHart, Diane Mellem, and Glenda

Hall. This guidance was prepared in consideration of both state law and the applicable

sections of the National Voting Rights Act.

Exhibit 8: Email of October 3, 2008 from Lisa Kimmet to Clerks and Election

Administrators with attachment.

Exhibit 9: Email of October 6,2008 from Lisa Kimmet to Vickie Zeier, Marie

Hatcher, mmcmahon@bsb.mt. gov, Glenda Hall, chansen@rooseveltcounty. org,

mellemd@co.hi11.mt.us, and Paulette DeHart.

Exhibit 10: Email of October 6, 2008 from Lisa Kimmet to Chris Tweeten.
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Exhibit 11: Email of October 6, 2008 from Lisa Kimmet to Vickie Zeier, Paulette

DeHart, chansen@rooseveltcounty.org, Mary McMahon, Marie Hatcher, Diane Mellem,

and Glenda Hall.

Exhibit 12: Email of October 8, 2008 at 7:56 a.m. from Lisa Kimmet to Vickie

Zeier, Paulette DeHart, chans en@rooseveltcounty. org, Mary McMahon, Marie Hatcher,

Diane Mellem, and Glenda Hall.

Exhibit 13: Email of October 8, 2008 at 1:10 p.m. from Lisa Kimmet to Vickie

Zeier, Paulette DeHart, Mary McMahon, Marie Hatcher, Glenda Hall, Diane Mellem, and

chansen@rooseveltcounty. org.

Exhibit 14: Statewide Vote Registration List Certification for the General

Election Being Held November 4th, 2008. The Certification included all voters

challenged by Jacob Eaton and Max Hunsaker.

Further affiant sayeth not.

Subscribed and sworn to before me this lOth dav of October, 2008.

(SEAL)

AFFIDAVIT OF LISA KIMMET
PAGE 3
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Printed Name: l(n"lhe-rlnu t fu l;
Residing at Helena, Montana.
My Commission expires: 0'l ' 3l "



CERTIFICATE OF SERVICE

I hereby certify that on October 10, 2008, an accurate copy of the foregoing

Affidavit of Lisa Kimmet was seryed on the following persons by the following means:

1.2.3 CM/ECF

Clerk, U.S. District Court

Mr. Peter Michael Meloy
Meloy Law Firm
P.O. Box 1241

Helena, MT 59624-1241

Mr. John J. Mudd
Mudd Nelson, P.C.
P.O. Box 8154
Missoula, MT 59807 4-8154

DATED: October 10.2008 /s/ Anthony Johnstone
ANTHONY JOHNSTONE
Assistant Attorney General
215 North Sanders
P.O. Box 201401
Helena. MT 59620-1401
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From: Kimmet, Lisa

Sent: Tuesday, September30,2008 1:07 PM

*t

To: (anita.malmquist@gallatin.mt.gov); Alan Miller (almiller@mt.gov);Amanda Kelly (akelly@co.judith-
basin.mt.us); Barb Cox (bcox@co.yellowstone.mt.gov); Blanche McLure
(graclerk@co.granite.mt.us); Bonnie Ramey (bramey@effco.mt.gov), Bowen (SOS)Greenwood
(BGreenwood@mt.gov); Brenda Wood (falloncc@midrivers.com); Bret Rutherford
(brutherford@co.yellowstone.mt.gov); Cameron Lowe (dowe@meaghercounty.org); Cecila Parker
(cparker@co.lewis-clark.mt.us); Charlotte Mills (charlotte.mills@gallatin.mt.gov); Cheryl Hansen
(chansen@rooseveltcounty.org); Cindy Maxwell (cmaxwell@co.bighorn.mt.us); Darla Dahl
(dahld@co.hill.mt.us); Debbe Merseal(dmerseal@co.missoula.mt.us); Debbie Mart
(elections@co.cascade.mt.us); Debbie Scott (dscott@co.beaverhead.mt.us); Debbie Walker
(debbiew@3rivers.net); Debbie \Arlrick (fcclkrc@midrivers.com); Denise Nelson
(clerkreeorder@parkcounty.org); Diane Mellem (mellemd@co.hill.mt.us); Diane Proefrock
(gcclerk@co.glacier.mt.us); Duane Wnslow (dwinslow@co.yellowstone.mt.gov); Geraldine Custer
(clerkandrecorder@rangeweb.net); Geri Livingston (g.livingston@co.custer.mt.us); Glenda Hall
(glaciercounty@yahoo.com); Helen Ricci(riccih@co.hill.mt.us); Howell, Timothy; Jan PankraE
(jpankratz@rooseveltcounty.org); Jane Mang (mshlcocr@midrivers.com); Janet Sherer
(gccr@midrivers.com); Janice Doggett (ldoggett@mt.gov); Janice Hoppes (clerkrec@3rivers.net);
Jeanne Clapp (clappj@dawsoncountymail.com); Jennine Robbins
(clerk&recorder@sanderscounty.mt.gov); jirvin fiirvin@co.broadwater.mt.us); Jo Ann Stanton
(gccrd@midrivers.com); JoAnn Johnson (joann59442@yahoo.com); Jo-Ann Staudinger
(elections@co.carbon.mt.us); Judy Gillespie (treas@co.broadwater.mt.us); June Johnson
fijohnson@co.sheridan.mt.us); Justus Wendland (JWendland@mt.gov); Katherine Jasper
(kjasper@co.mineral.mt.us); Kathie Newgard (knewgard@lakemt.gov); Kathy Gustin
(kgustin@co.lewis-clark.mt.us); Kelann Mclees (kmclees@co.mineral.mt.us); Kristy Jones
(clerkrec@danielsco.mt.gov); Lachenbruch, Jerry; Laurel Hines
(clerkrecorder@phillipscounty.mt.gov), Lavonne Schroeder (l.schroeder@co.custer.mt.us); Leigh
Riggleman (leigh@libby.org); Leslie Martini (lmartini@effco.mt.gov); Lisa Kimmet
(lkimmet@mt.gov); Lisa Wadsworth (voter@sanderscounty.mt.gov); Lori Lundstrom
(payrollclerk@phillipscounty.mt.gov); Lynne Nyquist (Lnyquist@co.valley.mt.us); Maridel Kassner
(clerk@midrivers.com); Marie Hatcher (clerk-recorder@anacondadeerlodge.mt.gov); Marie Wehri
(m.wehri@co.custer.mt.us); Marilyn Bracken (mbracken@co.lewis-clark.mt.us); Mary Harwood
(tcclerk@3rivers.net); Mary Lu Berry (berryml@midrivers.com); Mary Lynch
(mlynch@co.sheridan.mt.us); Mary McMahon (mmcmahon@bsb.mt.gov); Misit Wood
(elections@co.fergus.mt.us); Monica Eisenzimer (meisenzimer@flathead.mt.gov); Amende, Karen;
Blasing, Daryl; P. Zinda (wibauxco@midrivers.com); Pam Gilman; Pamela Castleberry
(cccnrc@midrivers.com); Paula Jaconet$ (paula@3rivers.net); Paula Robinson
(robinson@flathead.mt.gov); Paulette DeHart (pdehart@co.lewis-dark.mt.us); Pauline Mishler
(pmishler@stillwater.mt.gov); Peggy Kaatz (pkaatz@madison.mLgov); Penni Lewis
(plewis@richland.org); Phillips County Deputy Clerk & Recorder; Ralph Peck (rpeck@mt.gov);
Rana \I/ichman (clerkrecorder@co.fergus.mt.us); Rebecca Korell(korellrl@midrivers.com); Regina
Plettenberg (rplettenberg@ravallicounty.mt.gov); Rhonda Pimley (clerk@co.liberty.mt.gov); Rina
Moore (rmoore@co.cascade.mt.us); Robin Cerny (robinc@libby.org); Ronda \Mnge
(rwinge@parkcounty.org); Ruth Baker (clerkrecorder@rangeweb.net); Sandy Boardman
(sboardman@co.blaine.mt.gov); Sandy Tatsuhara (statsuhara@ravallicoun$.mt.gov); Sarah Clarke
(saraha@3rivers.net); Shannon Stevens (sstevens@mt. gov); Sherry Bjorndal
(sgclerkl @cablemt.net); Shirley Kreiman (dawclerk@midrivers.com); Staci Hayes
(shayes@co.mineral.mt.us); Stephanie Hess (shess@mt.gov);Susan Armstrong
(armstrongs@co.hill.mt.us); Susan Patton; Tammy Lauer (lcclerk@libby.org); Tena Miller
(tmiller@ravallicounty. mt.gov); Vicki Zeier (vzeier@co. missoula. mt.us)

Subject: Challenged voters

Dear Election Administrators,

As you may know, Jacob Eaton has filed paperwork with several counties challenging the voter registration

t0/6t2008
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of certain voters. I am copying below 13-13-301 MCA Challenges and Administrative Rule 44.3.2109 Procedures
for Challenges for your review.

Although we do not have all of the specifics on the challenges, what we heard from one county was that there are

several different scenarios under which the registrations are being challenged. The Statute and Rule are both
specific that resolution of the challenges has to come from the county election official. We would recommend, as
we did to the two counties we heard from yesterday, that you contact your county attorney immediately to
determine how your county should proceed because timing is an issue.

lf you have already consulted with your county attorney or election staff and have come up with a process that
you are going to iirplement, and wouldn't mind sharing that information, it might be helpful to every county that
has received challenges.

We are available to assist you with getting this taken care of in an expeditious and uniform manner, and we invite
you to call or e-mail us if your county received challenges, to discuss what technical resources this office might be
able to offer you to deal with this situation during such a busy and important time in each election office.

Lisa I(immet, lEfections cDeputl

ffice of fulontana Secretary of State
406-444-5376

{,&fulwt@-utgqp

13-13-301. Challenges. (1) An elector's right to vote may be challenged at any time by any registered

elector by the challenger filling out and signing an affidavit stating the grounds of the challenge and
providing any evidence supporting the challenge to the election administrator or, on election day, to an

election judge.
(2) A challenge may be made on the grounds that the elector:
(a) is of unsound mind, as determined by a court;
(b) has voted before in that election;
(c) has been convicted of a felony and is serving a sentence in a penal institution;
(d) is not registered as required by law;
(e) is not 18 years ofage or older;
(f) has not been, for at least 30 days, a resident of the county in which the elector is offering to vote;

or
(g) is a provisionally registered elector whose status has not been changed to a legally registered

voter.
(3) When a challenge has been made under this section:
(a) prior to the close of registration under 13_2_-.3_91, the election administrator shall question the

challenger and the challenged elector and may question other persons to determine whether the

challenge is sufficient or insuffrcient to cancel the elector's registration under 13*402; or
(b) after the close of registration or on election day, the election administrator or, on election day, the

election judge shall allow the challenged elector to cast a provisional paper ballot, which must be
handled as provided in L3_--15:1Q7.

(4) (a) In response to a challenge, the challenged elector may fill out and sign an affrdavit to refute
the challenge and swear that the elector is eligible to vote.

(b) If the challenge was not made in the presence of the elector being challenged, the election
administrator or election judge shall notiff the challenged elector as soon as possible of who made the
challenge and the grounds of the challenge and explain what information the elector may provide to
respond to the challenge. The election administrator or, on election day, the election judge shall also
provide to the challenged elector a copy of the challenger's affidavit and any supporting evidence
provided. If the challenge is made more than 5 days before an election, "as soon as possible", as used in
this subsection (4)(b), means no later than 5 days after the challenge.

(5) The secretary of state shall adopt rules to implement the provisions of this section and shall
provide standardized affidavit forms for challengers and challenged electors.

EXHIBIT 1
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History: (l)En. Sec. 34, Ch. 368,L. 1969; amd. Sec. l l, Ch. 365, L.1977; Sec. 23-3015, R.C.M. 1947; (2)En. Sec. I I l,
Ch. 368, L. 1969; amd. Sec. 33, Ch. 365,L. 1977; Sec. 23-3611, R.C.M. 1947; R.C.M. 1947,23-3015(3),23'361l; amd. Sec.

132, Ch. 571,L.1979; amd. Sec.33, Ch.475, L.2003; amd. Sec. 12,Ch.586, L.2005.

44,3.210.9 PROCEDURES FOR CHALLENGES

(1) An elector's right to vote may be challenged at any time by any registered elector. The

challenger must fill out and sign an affidavit stating the grounds of the challenge and
providing any evidence supporting the challenge to the election administrator or, on election
day, to an election judge.

(2) A challenge may be made on the grounds that the elector:

(a) is of unsound mind, as determined by a court;

(b) has voted before in that election;

(c) has been convicted of a felony and is serving a sentence in a penal institution;

(d) is not registered as required by law;

(e) is not 18 years ofage or older;

(f) has not been, for at least 30 days, a resident of the county in which the elector is offering
to vote, unless the elector is exempt under 13:2:514, MCA, and has been a resident of the
state for at least 30 days; or

(g) is a provisionally registered elector whose status has not been changed to a legally
registered voter.

(3) When a challenge has been made under this rule:

(a) prior to the close of registration under 13.2.301, MCA, the election administrator shall
question the challenger and the challenged elector and may question other persons to
determine whether the challenge is sufficient or insufficient to cancel the elector's
registration under 13..2--a02, MCA; or

(b) after the close of registration or on election day, the election administrator or, on election
day, the election judge shall allow the challenged elector to cast a provisional paper ballot,
which must be handled as provided in 13:15.:1,07 , MCA.

(4) In response to a challenge, the challenged elector may fill out and sign an affidavit to
refute the challenge and swear that the elector is eligible to vote.

(a) If the challenge was not made in the presence of the elector being challenged, the election
administrator or election judge shall notify the challenged elector as soon as possible of who
made the challenge and the grounds of the challenge and explain what information the
elector may provide to respond to the challenge. The election administrator or, on election

EXHIBIT 1
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day, the election judge shall also provide to the challenged elector a copy of the-challenger's

affidavit and anasupporting evidlnce provided.If the challenge is made more than five days

before an election, 'bs soon as possible", as used in this section, means no later than five

days after the challenge.

(5) The Secretary of State shall provide standardized affidavit forms for challengers and

challenged electors.

(6) Any challenge made under this rule shall be decided in favor of the challenged elector,

unlessit is demonshated by a preponderance of the evidence that the challenged elector

should not be permitted to vote.

History: 13-13:301, MCA; IMP , 13-:13-,3,01, MCA; NEW ,2006 MAR p.267l,Eff'
10t27/06.
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Kimmet, Lisa

From: Kimmet, Lisa

Sent: Wednesday, October 01, 2008 9:25 AM

To:,dscott@co.beaverhead'mt.us.;Manve|l'Cyndy;,sb'oardman@co.b|aine.mt.gov';Broadwater
co rreis; 

-'Jeitions6co.carbon.mt.us';'cc'cnrc@midrivers.com"

,etectioiipfi.*r"iT".rnt.ur'lJo"nnsda42@ya-hoo.com'; 'm.wehri@co'custer'mLus'; Jones'

Kristy; ,dawcterk@midriverr..or; Hatcher, Mq1i9; 'falloncc@midrivers.com';
,cterr.reJoioer6c=5-fergus. mt. us'; ;electionweb@fl athead. mt. gov';

'charlotte.mills@gallatin.mt.goJ 
j 'gccr@midrivJrs'com': 'qlaciercounty@yahoo'com';

,benyml@midrivers.com,; 'gr""firi@;.granite.mt.lf'; ;rietlemd@co.h.ill.mLus',

'bramey@effco.mt.sov'; rerrv]Imaioqrrtn"'1s"toOtiiryl ggy|D:Il[fuulette; Libertv co

cterk d F6"oio"r; ,t;cteir@tinoy.org'; Kaatz, Pegsy; 'clerk@midriv_ers.com';
,ctow"6ml-"=gnuibountv.olg'; 'r{aspiigcomineral.mt.us'; Zeier, Vicki;- 

-
,mshlcocr@midrivers.com'; '"ruirrd"oti'"r@parkcounty.org'; Brindley, .SrV; Phillios County

Clerk & Recorder; 'cterrrec@g=iivers.nei;XmenOe, Kjreni'dsgm!2991qyloo'com'; Prairie

co. cterk & Recorder/svon;;ipiJitenu";g@r"u"lticounty.mt.gov'; 'plewis@richland'org';
,chansen@rooseveltcounty 

"tgi O*9!*6IoseUuOcounlvmt'com'; Robbins' Jennine; Lynch'

Mary;'mmcmahon@bsb.mt.gJu';ivt'"hr"rIPauline;'sgcleikl @cablemt.net;
'p"rr"Ciiiiirur!.""1,:,bJ"*@siiiers net'; 'clerkrecorler@rangeweb.net'; Nyquist, Lynne;
,*""rd',itintoucn.net'; 'wiU";;6;iltiuLtsiom'; 'dwinJtow@co.yellowstone'mt'gov'

Gc: Doggett' Janice; Miller, Alan; Greenwood' Bowen (SOS)

Subiect: Voter Registration Challenges

Attachments: challenge procedure guidance 9'30'08'doc

Dear Election Administrators,

l,m attaching a guide that walks through the statutes and rules regarding the,9!?ll""l9^::-t-"^Te of you received this

week. Most of the information addres."r 
"n"rriliE 

tn"to"iur oitore ihe close of vbter registration, as these

recent chatlenges did.

one suggestion I would make is that as you are sending out notices to the challenged electors that you include a

voter registration card.

I hope to be able to provide a sample letter to both the challenger and the challenged voter later in the morning'

l,mhappytohearthatmostofyouhave.thisundercontrol,andthatyourcountyattorneysarehe|pingybuthrough
the process. Even though I may not tgllyqy tni" oten, I couldn't be inot" prorlfo be aisociated with you all' To

oull toqether and work through a situation rire irr'is'tlne way you all have is indicative of why Montana's elections

bre thi fairest, most accurate and most efficiently run'

lf your couniy aftorney, or you, have questions, please let me know'

Lis a Kimme t, $ fe c tio ns cD ePuty

offce of foLonana Secretatl of State
40u44-5376
[kjfltnat@mt.go'v^
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2.

3.

Chaltenge Statutes and Administrative Rules Review

The purpose of this guide is to review the statutes and rutes that may help you to process any

chaltenge to a voter's registration. Although Vlliotfi." is required bt 13-13-301(3)(a) to make

the finat decisions r"g"iiin; 
"""h 

challenled ei"ctor, we hope the statutory and rule review

below will be useful.

1'Thestatuteandruleoncha||engesarebothspecificthatresolutionofthechal|engeshas
to come trom tile count' efectio-n omcLt. This means that your office will need to

determine whether the preponder"n""-ot 
"uiJ"n"" 

standard under 44'3'2109(6)' ARM

has been met-

As noted in 44.3.2109(6), ARM, any challenge made underthis rule shallbe decided in

favor of the challenged 6iector,'unless it is demonstrated by a preponderance of the

"uio"n"" 
that the c[allenged elector should not be permitted to vote.

please note the difference in 13-13-301(3Xa) and (b) between challenges made before

the close of regutar r"g';tr"iion 
"nO 

cnaibig'es made after the close of regular

registration.

Please note that under 13-13-301(4Xb), electors should begiven the option tofillo.ut.and

sign a notarized affidavit io refute ine inat1gnge and swear that the elector is eligible to

vote. Under the subsection of law, they "may"" fill out an affidavit. lt may be important to

be careful to inform the voter of the option to fill out an affidavit, while not leading them

to believe that the faif ure io proviOe tne affidavit will necessarily prove fatal to their ability

to vote.

By definition, an affidavit is a voluntary declaration of facts written down and sworn to by

the declarani before an officer authorized to administer oaths'

Whateverissubmittedbythecha||engerorthecha||engede|eetor'under
44.3.2109(6), you witisiiit need to deiermine whether the preponderance of evidence

standard has been met'

Please note 13-13-301(4Xb), MCA: lf the challenge was not made in the prese-nce of the

etector being chalten;;U:ffi etection aoministrat-or or election judge shall notify the

challenged elector 
""-iobn 

,"possible of who.made !l: :!?ll"lg^:,and 
the srounds

of the chatleng" 
"nO 

uipi"in *["t information the elector may provide to respond to the

challenge.

The election administrator or, on election day, tlg election judge shall also provide to the

challenged elector 
" "op, 

of ine cndf tenger's affidavit and any supporting evidence

provided.

lf the challenge is made more than 5 days before an election, "as soon as

p""=iOf";, as-used in tni" iuG"ction (4)(b), means no later than 5 days after the

challenge.

5:

l
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The above statute is clear that you must notify electors within 5 days after the challenge'

but does not specify tne timeirj'ne within wniln tfre challenge must be resolved'

Inregardtothosecha||engede|ectorswh.oareonthepermanentabsenteelistorwho
have requested an 

"Oruniee 
U"llot, if and when Vou receive their absentee ballot

affirmation, you may *i"ttio tif," note of the information provided, in particular

information about tneir iesioenie ano the signature (see ine affirmation below)' The

information provided OV tf'" 
"i""ioi 

in the afrirmation may be relevant evidence in your

determination of the outcome of the challenge'

I, do herebY affirm that I am a

State of

resident of

. : :: : - , County of

ffi such precinct in the elect'on.

Date
Signature of Elector

ffi. andresideat
Iin"lfrItown or citY of

7. As we have provided in an earlier message, please see below the main challenge

statutes and rules for your reference'

13-13-301. Ghallenges. (1) An elector's right to vote may be challenged at any time by

any registered elector UV\ii" 
"n"if"rger 

filiing out and signing an affidavit stating the

grounds of the chatteng6 anO providiig any evidence supporting the challenge to the

6bction administrator 5r, on eiection day, to an election judge.- 
iil n challenge may be made on the grounds that the elector:

iaj is ot unsound mind, as determined by a court;

(n) nas voted before in that election;
(c) has been convict; ;1; felony and is serving a sentence in a penal institution;

(O) is not registered as required by law;
(e) is not 18 Years of age or older;
(0 has not been, for atjeast 30 days, a resident of the county in which the elector is

offering to vote; or
(g) is a provisionally registered elector whose stiatus has not been changed to a legally

registered voter.--1i1Wnen 
a challenge has been.made under this section:

(a) prior to the closiii t"li"tLtion under 13-2-301,.the election administrator shall

question the challengei and ihe chatlengeA etector anO may question other persons to

determine whether tne cnaffenge is suffiiient or insufficient to cancel the elector's

iAititrtion under 1 3-2'402; oi
(b) after the ctose 6iffiisiration or on election day, the election administrator or' on

election day, the 
"r""tion 

i-rJge snariallow the challenged elector to cast a provisional

dt;ibil"i;which must be handled as prwided in 13-15-107'

(4) (a) In r""ponr"-to utn"tt"ng", the challenged elector T.uY lll out and sign'an

affidavit to refute tne ctrirrenge ani s*""r that the elector is eligible to vote'

(b) lf the cnattenge rvas n6t maOe in the presence of the eleitor being challenged' the

eteitibn administratoi or election judge shall notify the challengef elector as soon as

possible of who maoeine cnatlerise'ano the grounds of the challenge and explain what

information the elector may providl to respond to the challenge. The election

administrator or, on 
"r""iiln 

O"V, the election judge sl'rall also provide to the challenged

etector a copy of the challenge/s affidavit anO arf supporting evidence provided' lf the, 
.

challenge is made roi" tnuti S days before- an et6ctidri, "as ioon as possible"' as used in

tni" tuUtl"tion (aXb), means no later than.5 days after the challenge

(5) The 
"""rut"ry'ti'"i"i" "n"1 

iJopt-rules to implement the provisions of this section

and shall provide st"nO"iOireO affidavit forms for challengers and challenged electors'

2
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History: (1)En. Sec.34, Ch.368, L" 1969;amd' Sec' 11' Ch' 365' L'1977'' Sec' 23-

3015,R.C"M.1947;(Z)En-'Sec'111,Ch'368,1'1969;amdSec'33'Ch'365'L'1977''
sec.23-361'1,R.C.M. 1e47; R.C.M.1s47'Zg-cors(s),2136-1]iamd sec' 132',Ch'571',

L. 1979;amd. Sec. ss,'Cn.'+i:fs,t.2003;amd' sec' 1z' Ch 586' L' 2005'

(1) An electois right to vote may be challenged.at aly trT:. 
P-y.any 

registered elector'

The chatlenger rnust tritut anO sigri an affidaviistating the grounds of the challenge and

pr*loi.g 
""y 

evidence irpportindtne chaltenge to the election administrator or, on

election 
-day, 

to an election judge'
(2) A challenge may bsmade on the grounds that the elector:

iai is of unsound mind, as determined by a court:

(U) nas voted before in that election;
(c) has been convhi;d;i; ieony ano is serving a sentence in a penalinstitution;

(01 is not registered as required by law;

(e1 is not 18 Years of age or 9lde.r;
(f) has not been, for atieast 30 days, a resident of the county in which th€ elector is

offeringtovote'unt*''tn"etectorisexemptunderl3.2.514,McA,andhasbeena
resident of the state for at least 30 days; or

(g) is a provisionaiifregGi"*d 
"t""t"r 

whose status has not been changed to a

legally registered voter.---id) 
rlin"n a challenge has been made under this rule:

(a) prior to the crosJ oi registration.under l3-2-@1 , MCA, the election administrator

shall question tne cnaf fenguiinO tfre ctraLtengeC eteciolald may- qlestion other persons

to determine whether th";h"ildg; is sufficie-nt or insufficient to cancel the elector's

registration under 13-2402 , MCA;or
(b) after the ctosefi:regi"ir"tion ot on election day, the election administrator or, on

election day, the erectiln 1jtg"in"rr albw the chalenged gt_1to-r-tg cast a provisional

p"po o"rf 
"i, 

wnicfr must 6e iandteo as provided in 1 3-1 5-107 '-.yCA'--"i+iin 
response to i c-narrenge, the ihallenq:d 

"19!l?: PY,lli","lt 
and sisn an

affidavit to refute tne cn'aiienge ]nd swear thatlhe elector is eligible to vote'

(a) lf the cnarreng;';a; iot made in the presence of the elector being challenged' the

election administrator or election judge shall notify the challengep elector as soon as

possible of who maOe ihe challengeind the qrounds of the challenge and explain what

information the elector may provid! to respond to the challenge' The election

administrator or, on 
"L"iilni"V, 

the eleciion judge shall also provide to the challenged

elector a copy of the challenger's affidavit and an! supporting evidence provided' lf the

challenge is made toi" in"'in"e days before an elecgbn, "al soon as possible"' as used

in this section, means no later than five days after the challenge' 
-

(5) The secretar! oisiai" ihatt providl standardized affidavit forms for challengers

and challenged electors'
(6) Any chatteng- made under this rule shall be decided in favor of the challenged

elector, unless it is demonstrated by a preponderance of the evidence that the challenged

elector should not be permitted to vote'

History: 13-13-36[, MCI;UP ' 13-13-301' MCA; NEW ' 2006 MAR p'2671'Eff '

10t27106.

a
J
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From:
Sent:
To:
Gc:
Subject:

Attachments:

Vickie Zeier [vzeier@co.missoula.mt.us]
Wednesday, October 01, 2008 9:51 AM
Kimmet, Lisa
Mike Sehestedt
Fwd: re: Elector Challenges

Fwd: re: Elector Challenges

E
Flvd: re:

lector Challenge
Hi Lisa:

Here is Mikes memo to me. Also here is a copy of
county and out of state challenged electors.

T will be notifying the in county challenges with
ready early this afternoon. T will also send the

a letter I am sending to mY out of

a different letter - I hope to have that
letter I plan on sending.to Jacob Eaton

regarding Mike's memo.

FeeI free to share this. With each letter I am sending copy of Eaton's challenge, statute
on residency, statute on Late registration and a voter registration card.

v lc Kae

Vickie M. Zeier
Missoula County Clerk & Recorder/Treasurer vzeier@co.mj-ssoula' mt.us
(406) 258-3234
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MISSOULA
COUNTY

FRED VAN VALKENBURG
COTINTY ATTORNEY

2OO W. BROADWAY
MISSOULA. MONTAN A 59802-4292

$aq sn-477e
FAX # (406) s23-2979

DATE: September 30,2008

TO:

FROM:

MEMORANDUM

Vickie Zeier, Clerk and Recorder/Treasurer

Michael Sehestedt
Deputy County Attomey

Elector Challenges-Electors Moving Within Missoula County

Is a registered elector who has moved from one Missoula County
address to another Missoula County address without changing their
voter registration address subject to challenge as not registered as

required by law.

No, an elector who has moved within Missoula County and failed to
notiff the Election Administrator of a change in address is

specifically permitted to vote at the precinct where they are registered

by Section 13-2-512 MCA.

RE:

Issue:

Held:

Discussion:
Background

Late yesterday (September 29,2008) the Elections Office received a large

number of affrdavits challenging registration of Missoula County electors.

The challenges are based on a comparison of the United States Postal
Service's National Change of Address Data Base with the challenged electors'
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registered address. The allegation is that when an elector no longer resides at the
address shown on their voter registration, then the elector no longer meets the
requirements of a registered elector under Section 13-2-208 (1) MCA and hence is
subject to challenge under Section 13-13-301 (2) (d).
The affidavit further requests cancellation of the elector registrations for failing to
meet the qualifications set out in Section 13-1-111 MCA.

The challenges received fall into three categories:

Electors for whom the National Change of Address Data Base

shows a new address within Missoula County
Electors for whom the National Change of Address Data Bank
shows a new address outside Missoula Countv but still within
Montana, and
Electors for whom the National Change of Address Data Base

shows a new address outside Montana.

This memo addresses only those challenges in the first category of eleOtors

whose address has changed from one address in Missoula County to another
address in Missoula County.

Leeal Analysis

While the question of residence is more complicated than merely mailing
addresses (see Section 13-1-112 MCA) attd requires both physical relocation and
intent to remain at the new location for purposes of this memo it will be assumed
that the change of address does in fact constitute a change of residence.

In the case of registered electors moving within a County and failing to
update their registration address, the legislature has provided clear and
unambigous guidance, saying in Section 13-2-512 (1) MCA that:

An elector who has changed residence to a different precinct within the
same counfy and has failed to notify the election administrator of the
change by a transfer or new registration form may vote in the precinct
where the elector is registered at the lirst election at which the elector
offers to vote after the change or at a central location designated by the
election administrator unless the elector's registration has been
canceled as provided in 13-2-402.

1)

2)

3)

EXHIBIT 3
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The provisions of section I3-2-512(l) MCA are dispositive of the

challenges to those electors who are merely alleged to have moved within
Missoula County. The elector must be allowed to vote at the precinct where the

elector is registered to vote.

The right to vote at the precinct where the elector is registered is applicable

only to the first election, at which the elector offers to vote, after the change of
residence within the County. Since there is nothing in the challenge to suggest

that the challenged elector has offered to vote at other earlier elections since the

change in residence, the challenges fail to state a basis to disqualiff the elector.

While the foregoing is dispositive of these challenges to those electors who

have moved within Missoula County there are fundamental flaws (in addition to

ignoring Section 13-2-511 (1) MCA) in the challenger's reasoning that should be

addressed.

Section 13-2-208 (1) MCA is addressed solely to the initial registration of
electors. The challenge does not even suggest that the elector never resided at the

address given in the initial registration. Rather the challenge is merely that the

elector no longer resides at the address given in the registration.

The transfer of registration is governed by Title 13, Chapter 2,Part 5 which,
as set out above, permit an elector to vote once, following a change of residence

within a County at the precinct where the elector was registered prior to the

change of residence within the County.

If the challenged elector in fact resided at the address given in the

registration at the time of registration, then there is no violation of Section I3-2-
208(1). Since the challenge does not contest residence at the tim.e of registration
it is insufficient to establish a violation of Section 13-2-208 (1) MCA.

Since nothing in the affidavit establishes that the challenged elector is not
registered as required by law, the challenge must be rejected.

While these challenges must be rejected, I would urge you to continue to
remind election judges of the requirement that each elector give their current
address and require each elector who gives an address different from the address

shown in the precinct register fill out a transfer form or new registration before

being allowed to vote. (See Section 13-2-512(3) MCA )
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From:
Sent:
To:
Gc:

Subject:

Attachments:

'd i. ,,.J

challenge
:edure guidancenges Zeier Mer

Dear Dennis,

Thanks for taking the time to share your concerns and insights about Lhe current voter
challenge sj-tuation. At this crucial time in the efection adminj-stration process' we

appreciite any suggestj-ons on enhancing the efficiency and uniformity of the collaborative
effort between counties and state to produce reliabl-e and error-free electj-ons-

Our office has been on the phone and otherwise corresponding with county election
administrators steadily since the first county notified us of receiving the challenge
affidavits trying to work through the questions and to walk through the Administrative
Rules that outline the steps to take in challenge situatj-ons. I am attaching our guide on
the challenge rules that was sent to each county.

Because both statute and rule require the county el-ectj-on administrator to gather evidence
and make fact-based determinations based on that evidence, we advised that one of the
first things they should do is contact their.county attorney for assistance with that
process. Each election administrator I've talked to has indicated that their counly
attorney is aware of the challenges and is ass.isting the election office.

The Mlssoula County ELection Administrator was kind enough to share a memo that her Deputy
County Attorney has drafted and I am attaching that memo as well. We will al-so be
forwarding sample letters to the counties that have received challenges, and would be
happy to send them to each county if requested, and to continue to keep you informed of
what is goi-ng on. We want to make sure werre not encouraging your county election
administrators to pursue a course you wouldn't agree with.

Thanks again Dennis. After spending over 18 years as an election administrator, I know
first-hand how supportive county attorneys are of election administration and f appreciate
your efforts in that regard.

Lisa Kimmet, Elections Deputy
Office of Monl-ana Secretarv of State
406-444-537 6
IkimmetGrnt, gov

-----Original Message-----
From: Leo Gallagher [mailto:lgallagherGco.lewis-clark.mt-us]
Sent: Tuesday, Septernber 30, 2008 4:03 PM

To: Dennls Paxinos; Kimmet, Lisa

Kimmet, Lisa
Wednesday, October 01, 2008 10:20 AM
'Leo Gallagher'; Dennis Paxinos
Merle Raph (E-mail 2); John Petak (E-mail); Fred Van Valkenburg (E-mail); Dan Schwarz;.

Duane Winstbw; Mart! Lambert (E-mail 2); George Corn (E-mail); 'Mike Weber'; Brant Light
(E-mail)
RE: voter registration challenges

challenge procedure guidance 9.30.08.doc; Elector Challenges Zeier Memo 093008.doc

Cc: Mer1e Raph (E-nail 2); John PeLak (E-mail); Fred
Duane Winslow; Marty Lambert (E-mail 2); George Corn
(E-mail )

Subject: Re: voter registration challenges

Dennis -

Van Valkenburg (E-mail); Dan Schwarz;
(E-rnalL); 'Mike Weber'i Brant Liqht
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Have you passed on to the press your very cogent & timely thoughts about this issue?

>>> "Dennj-s Paxinos" (DPaxinoseco.yellowstone.mt. gov> 9/30/2008 3:23 PM

Dear Ms. Kimmet:

I received a copy of an e-maj-l- you apparently sent to aLl the county election
administrators asking each to contact their respective county attorney to see how to
respond voter regi-stration challenges. f could be wrong but I have always thouqht that
the Sec of State was the state's office holder specifical-Iy put in charge of elections'
It seems to me, that the Sec of State woul-d want to set forth a uniform, consistent
rcsrlrlnse for the respective. county election administrators to use if the question of voter
challenges arises. Your current method could create state-wide confusion b/c you might
naf 55 di fferent ideas or methods made by county attorneys whose expertise is certainly
not in admi-nistering elections. As I said, I believe that is the job description and
expertise of the Sec of State

Dennis Paxinos
Yelfowstone Co. Atty
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Kimmet, Lisa

From:

Sent:

To:

Gc:

Attachrnents:

Kimmet, Lisa

Thursday, October 02, 2008 10:20 AM

Zeier, Vicki; Hatcher, Marie;'McMahon, Mary'; 'mellemd@co.hill.mt.us'; Hall, Glenda; DeHart,
Pau lette;'chansen @rooseveltcounty.oig'

Doggett, Janice; Johnstone, Anthony

draft challenge letter 9.30.08.doc; Missoula Co - in county draft letter reviewed.doc; draft to
jacob eaton reviewed.doc

Attached are draft sample letters that Missoula County has drafted to send to challenged voters, and to the
challenger. Vickie has graciously offered to share these with any other county that might want to modify them for
their own use.

Please let me know if you have any questions, or need further assistance.

Lisa I(jmnet, f,fectiora Daputl
Offie of tolontana Secretary of State
406-444-5376

&irnmct@mt.B0v
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October 2.2008

Voter Name
Address
City State Zip

Re: Voter Registration Challenge #

DearVoter's Name:

On September 29, 2008, the xxxxx County Election Office received an Affidavit of
Challenger from Jacob Eaton (see attached). Mr. Eaton is formally challenging
your voter registration as provided in M.C.A. 13-13-301 (2Xd).

XXXX County has you registered to vote at xxxxxxxxxxx according to Mr. Eaton
the United States Postal Service's National Change of Address reveals you
currently live at xxxxxxxx lf you are no longer a resident of xxxxx County, please
indicate that on the challenge form so that we can cancel your voter registration
in xxxxxx County. lf your new address is a temporary residence pursuant to
Montana Law, please indicate that on the challenge form. (See attached
Montana statutes regard i n g residency req u i rements).

Pursuant to Montana Law, please complete the attached Affidavit of Challenger.
After you have completed the challenger affidavit, please have it notarized.
Please return your affidavit as soon as possible so that I can resolve this
challenge before the November 4,2008 election.

Any challenge shall be decided in favor of the challenged elector, unless it is
demonstrated by a preponderance of the evidence that the challenged elector
should not be permitted to vote. lf I am unable to resolve the challenge in your
favor, you will have to cast a provisional ballot. In order for your ballot to be
counted, we will need to resolve your residency.

lf you have any questions, please do not hesitate to contact me.

Sincerely,
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ELECTIONS OFFICE
2OO WEST BROADWAY

MlssouLA MT 59802-4292

PHONE: (40615234751

October 2,2009

Voter Name
Address
City State Zip

Re: Challenge Letter - Voter lD #

Dear Voter Name:

On Monday, September 29,2008, I received the attached Affidavit of Challenger from Jacob Eaton.
County Attorney XXXXXhas advised me to reject certain challenges such as the one filed against you
because they fail to meet the qualifications set out in Section 13-1-111 MCA. (See attached memo).

Our records indicate you reside at:

XXXXXXXX

lf this information is incorrect you have two options to correct your address for the November 4, 2008
Election:

. Montana Law allows an elector who has changed residence to a different precinct within the
same county and has failed to notify the election administrator of the change, to vote in the
precinct where the elector is registered at the first election at which the elector offers to vote after
the change. lf and when you go to the polls to vote, you will be asked to complete a new voter
registration form and then you will be given your ballot to vote. (lf you wish to complete the voter
registration card in advance - the card is attached).

o lf you wish to vote absentee . . .

. Or, you can come in to the Elections Office between October 7th and November 4h and re-
register using the late registration provisions as set out in MCA 13-2-304. lf you wish to
complete the voter registration card in advance - the card is attached. You will receive a ballot
for the new precinct where you reside.

lf you have any questions, please do not hesitate to contact us.

Sincerely,
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ELECTIONS OFFICE
2OO WEST BROADWAY

MfssouLA MT 598A24292

PHONE: (406) 5234751

October 2,2008

Jacob Eaton

Helena, MT 59

Re: Elector Challenges

Dear Mr. Eaton;

This is to acknowledge receipt of your challenges to XXXXX County electors'

A number of the challenges appear to have been resolved by changes entered in the Montana

Votes master registration list used nv 
"""n 

county election administrator and maintained by the

secretary of state. lt is from this master registration list that the final xxxxx county precinct

fists wilt be prepared (see section 13-2-116"MCA) | will provide you with a list of challenges

resolved in this manner.

Based on section 13-2-512(1) MCA and the attached memo from my c.oYntv Attorney's. office',

I am rejecting as insufficieni all challenges that are based on an alleged change of residence

within xxxxx county. I do however iniend to mail each of the applicable challenged electors a

letter advising them of the challenge uno t"tring them that even though they may vote at their

original precinct in this election, thev must upc-ate their registration before the next election

after the November election-

For any remaining electors, I am mailing to each elector you have challenged as residing

outside XXXXXX County, whose regist[tion has not been corrected in Montana Votes' the

attached cover retter todether with i 
"opy 

of your challenge, I blqlk- affidavit form for the

voter,s response and a copy of section' ig-r-112 and 13-1-113 McA which sets out the laws

for determining residence. i will resolve these challenges as the responses come into my

office.

As the challenges are resolved you will be advised'

Sincerely,
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Cc:

Kimmet, Lisa

From: Kimmet, Lisa

Senh Thursday, October 02, 2008 4:07 PM

To: Zeier, Vicki; Hatcher, Marie; 'McMahon, Mary'; 'mellemd@co.hill.rnt.us'; Hall, Glenda; DeHart, Paulette;
'chansen@rooseveltcounty.org'

Doggett, Janice; Miller, Alan

Subjecf lmportant Information - challenges

lmportance: High

A couple of important things in regard to the challenges:

In an effort to ensure uniformity in the challenge process, we are listing what we understand the 7 counties that
received challenges are doing:

1) Sending letters/notices to e_aqh challenged elector notifiTing them of the challenge with a copy of the
challenge documents for each elector

2) Addressing the challenges of electors who have moved within the county in light of MCA 13-2-512 ('l)
3) Sending the letters/notices to the address provided on the Affidavit of Challenger

Also, when notifying the challenged elector, please review your letter to make sure that it does not have an indication that
would discourage the elector from updating thelr information or from voting. We would be happy to review the letter you
and your county attorney have drafted if you would like us to.

This, of course, is not an exhaustive list, but outlines several of the most pertinent process issues. lf you are doing
something substantially different, please let this office know as soon as possible.

Also, we are working on some information to help you with the process as we move into the absentee voting period and at
the polls in regard to the challenged voters. I know how busy you are, and do not want to bombard you with information,
but it is important that the challenged voters be treated the same fom county to county.

Lisa I(imnet, Ebctions Aeputl
oflce of gvlontana Secretary of Sute
406-444-5376

ftimmet@mt.goo

Flom: Kimmet Lisa
Sen& Thursday, October 02, 2008 10:20 AM
To: Zeier, Vicki; Hatcher, Marie; 'McMahon, Mary'; 'mellemd@co.hill.mt.us'; Hall, Glenda; DeHaft, Paulette;
'chansen @ rooseveltcounty.org'
Cc Doggett, Janicel Johnstone, Anthony
Subject:

Attached are draft sample letters that Missoula County has drafted to send to challenged voters, and to the challenger.
Vickie has graciously otfered to share these with any other county that might want to modiry them for their own use.

Please let me know if you have any questions, or need further assistance.

Lisa l(immet, f,fectians rDepury

ffice of gl.ontaugemtary of State
406-444-5376
fft;immet@mt.gu'
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Kimmet. Lisa

From: Kimmet, Lisa

Sent: Friday, OcJober 03, 2008 12:51 PM

To: Zeier, Vicki; 'McMahon, Mary'; 'Marie Hatcher'; 'Cheryl Hansen'; DeHart, Paulette; 'Diane Mellem';
Glacier Co Clerk & Recorder; Hall, Glenda

Gc: Doggett, Janice

Subject: challenges

We are in the process of ftnishing up the uniform guidance on handling challenges. One thing that has come up
in doing our research is whether or not a challenged voter has to take some kind of action before the challenge
can be resolved. Our guidance suggests that if the voter does not take any action such as retuming the affidavit,
that inaction alone will not cause the challenge to be decided in favor of the challenger. There must be a
"preponderance of evidence" or the challenge must be decided in favor of the challenged elector (44.3.2109
ARM).

For this reason, we are asking that the language in the notice you are sending to each challenged elector not
cause the challenged elector to think that inaction on their part will cause them to not be able to vote, or to have to
vote provisionally.

Again, my personal thanks to each one of you for your patience, for the professional and competent way this
situation has been dealt with by your offices, and for your cooperation in helping to facilitate a uniform and
consistent response to these challenges.

One other thing: I would like to send the information we are working on and will send out today, to your county
attorney as well. You can either forward it to the appropriate person in that office, of if you would like me to send
it, please send me the e-mail address for that person - THANKS.

Lis a'l(jmme t, lE fe c tio ru O ep uA
Offce of fuLontana Secretary of State
406444-5376
&immot@mtgcv
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Kimmet, Lisa

From:

Sent:

To;

Kimmet, Lisa

Friday, October 03, 2008 4"12PM

'dscott@co.beaverhead.mt'us'; Maxwgll, Cyndy; 'sboerrylgq: blaine'mt'gov'; Broadwater

diir"Xt;'urections@io'carbon' mt'us';'cccnrc@midrivers' com''

,etections@co.cascad;;i;ii; fJ"rrS{t+ZOVXoocom;; 
'm'*,"r'ri@co'custer'mt'us'; Jones'

Kristy;,dawcrerr@mioii'veir.ri,itlH"i"r'"t, Mlii";'falloncc@midrivers'com';

'clerkrecorder@co.terguslmilus;; 
;erectionweb@fl athe?d; T! 99Y^^.'^-'

,charlotte.mills@gallatin.mt.gov,; 'gccr@miorivEri.com'; 'glaciercounty@yahoo'com';
,berrymt@mioriuers.comii!{;i{eglgranrte.mt.us'; 

iriellemd@co.hill.mt.us';

'bramey@effco.mt.gov'; Kerllv, Amandu; 'rnu*"g;;6i{iq4g-",yIDeHart' Paulette' Libertv co

cterk & Recorder; 
,lccterk@)tibby.org'; Kaatz, F".ggil"l"tk@midrivers-com';

'clowe@meagnercounty'o;A;.'iiasni:rO, collineral'mt' us" Zeier' vtcKt:

,mshrcocr@midrivers.cilm,, ,crerkrecordurep"riilu"iv.iig , eti"dlel' Marv: Phillips coun$

Clerk & Recorder; '"r"iri"idCiivers.net'; Al"il;, #'uni'b"g*tzoCjl@v-ahoo'com" Prairie

co. crerk a n""oro"riivtxYffiil;;;i'qOi""irri""untv'mt'!'ov'; 
'plewis@richland'ors';

,chansen@rooseuertcJrniy..jrgi gqy*:r@!;ftantymtlof iRobbins, 
Jennine; Lyncn'

Mary; 
,mmcmanonOU"si.ri,i.Sb='j,;"nnisnf"r]eautine; 'sgclerkl gc_ablemt'net';

,pau6@3rivers.net; ,tJJ"i[6grii,"rs.net'i 'cteilre"otler@rangeweb'net'; Nyquist' Lynne;

,wccr@mtintou"n.n"t'I*iOiu:"*OtiOtiubrs.com ;'dwins-low@co'yellowstone'm'gov'

Doggett, Janice; Johnstone, Anthony;Greenwood' Bowen (SOS); Miller' Alan

Subject: challenged voters guidance

Attachments: challenge procedure resolution guidance 10 3 08'doc

Dear Clerks and Election Administrators'

Attaclredpleasefind.,Cha||engeProcedureReso|utionGuidance,.preparedbythisoffice.P|easereviewthe
document caretutty, and provide a copy t" y".;;;;;ily "tffi;ilgllit'*"i"t' 

This guidance should help vou to

resorve cha*enges ,n u unitor* manrier ano in'a rnanirer consistent;ih il;;i""; Liw and Administrative Rule'

lfyouhaveanyquestions,orwou|d|ikefurtherinformation,pleaseletmeknow.Also,asmentionedbefore,ifyou
wourd rike this office to forward a copy to voui'.oritv "ir,"*Jv, 

pr*as" 
"una 

the e-maii address for that office'

(Sent via e-mail and fax)

Thanks and have a greatweekend everybody'

Lis a ljmmet, lE IP ctioru D eP uU
oftce ofn4.onnnasecretury of State

406-444-5 376

Wmffiet@mt.BoP
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Kimmet, Lisa

From: Kimmet, Lisa

Sent Friday, October 03, 2008 3:40 PM

To: Kimmet, Lisa;Zeier, Vicki;'McMahon, Mary';'Marie Hatcher';'CherylHansen'; DeHart, Paulette;

'Diane Mellem'; Glacier Co Clerk & Recorder; Hall, Glenda

Subject: When are letters going out?

Could each of you let me know when you are planning to send your notices out? I know the challenges arrived on

ditferent Cays it different counties so bveryone does not have to send out at the same time. We have been

fielding a loi of calls about the challenges, and I suspect that once the notices go out to electors we will be getting

calls fiom (angry....confused......indignant....) voters, as will your offices.

Lis a I(imme\ lE fe ctio ns O ep ut1

ffica of fu'Lontana Secrctary of State
406-444-5376

ftjmmet@mt.gw

From: Kimmet, Lisa

Sent: Friday, October 03, 2008 12:51 PM

To: Zeier, Vicki; 'McMahon, Mary'; 'Marie Hakher'; 'Cheryl Hansen!; DeHart, Paulette; 'Diane Mellem'; Glacier Co

Clerk & Recorder; Hall, Glenda
Cc: Doggett, Janice
Subjech challenges

We are in the process of finishing up the uniform guidance on handling challenges. One thing that has come up

in doing our research is whetherbr not a challeng-ed voter has to take some kind of action before the challenge

can be resolved. Our guidance suggests that if t-he voter does not take any action such as retuming the affidavit,

that inaction alone will"not cause ilidchallenge to be decided in favor of the challenger. There must be a

"preponderance of evidence" or the challeng-e must be decided in favor of the challenged elector (44.3-2109

ARM)..

For this reason, we are asking that the language in the notice you are sending to each challenged elector not

cause the challenged electorlo think that inaction on their part will cause them to not be able to vote, or to have to

vote provisionally.

Again, my personal thanks to each one of you for your patience, for the professional and competent way this

situation has been dealt with by your offices, and fbr your cooperation in helping to facilitate a uniform and

consistent response to these challenges.

One other thing: I would like to send the information we are working on and will send out today, to your county

attorney as we'[1. You can either forward it to the appropriate person in that office, of if you would like me to send

it, please send me the e-mail address for that person - THANKS.

Lis a I(lmm et, E fe ctio ns A eputl
Of'rce of rvtontana Secretary of State
406-444-5376

ftjmmet@mLgort
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Ghallenge Resolution

Statutes and Administrative Rules Review

The ourpose of this guide is to review the statutes and rules that may help you to resolve any

challenge to a voter's registration'

Asnotedbefore,a|thoughyourofficeisrequiredbyl3-13-301!3)1?^l"makethefinaldecisions
regarding each chatten&t1!g;,;;5.} nllitt in" 

"tl'tuiory 
and iuie review below will be useful'

Thisreviewisbasedondiscussionswithyourofficesandwithyourcountvattorneysandis
intended to provide as much uniformity "" 

po'liu''""-in;h; ;;;#; of resoiving the challenges in

question 
this rule shall be decided in favorof

"?':ffi #"J:'J$ll;lillTfl :$X1iJl"fi,:}iiil';"13x.:iu';i"yf :mJ:t""
chalenged etector "h;;il 

ntiU" p"r.itt"O"t"u'oii;;RM 44.'3-2019(6)' "A change of

residence may be made onty by the act of ;;;;;"iioin"o t"ith intent'to remain in another

ptace.,, 13-1-112(g), ilcA. i "t.ng" 
ot posi-onice'"ddr""" is not conclusive proof of a

change of residence';il;6ietutteO fi ;;;"t*'s proot of intent to remain at the

registration residence in the voting pro."JJ,i"-J"""iiu"i u"r"*' Therefore' while

additional evidence "-n"lil 
u" *"t;n"g-pf*Ji-flo*:t?l-":^?f evidence standard' a

postat change ot "oirllliort'6yTt""ft 
iJ insuiticient to cancel the registration' especially

of an elector wno contirms his residence in the voting process'

For those electors who have updated their registrations to match the postal change of address

file, you may determin"'i["itn! challenge snouro ue resolved in the elector's favor'

Resolvinq Various Gateoories of ehallenqed Electors

As we understand from speaking with county election officials' there are three basic categories of

challenged electors.

1. First are those who tho challenger.claims filled out postal.chanoe of address forms for an

in-countv address ch-anqq' b't *h#|;;:il"d#;; 
-ttegeoiv did not match the

EiA;nce aaaress ;tile with your office'

For those electors who have not updated their registration to match the postalchange of

address to,r, vli r;r,yl,q*:::*tn*Ui*ruffftermine' 
in risht ot 13-2-

512(1), that the challenge should be resoveo

This is due to the statement under 13-2-512(1), petgw,that,allows an elector making

an in-county precinct change to uote i,itiel\',ii,in"t *n"re the elector is registered at

ine first efeition at which the elector offers to vote'

13-2.512,MCA:,.Ane|ectorwhohaschangedresidence-to^adifferentprecinctwithinthe
same counry and has failed to notify tie-elEciion administrator of the change by a transfer

or new registiti;n'tor, ,"v vote in iii. p,'!lj";t;n:r9 !l"_."l""tor 
is registered at the

first election at which the elector otreir-tJulte after the change or at a central location

designated by the etecliottdTiTsJloi unt".. the electo/s registration has been

canceled as provided in 13-24O2' ' ' '"

1

EXHIBIT 8
Page 3 of 6

cv-08-141-M-DWM

Secondarethosewhothechallengerc|aimsfi||edoutposta|-changeofaddressformsfor
an address change trom one iltontana countv'iJ inohrer rrnontana countv, but who



have allegedly not changed their voter registration residence address to the new county listed

on the address change.

For those electors who have not updated their county registration to match the postat

change of address iom, you may without receiving f-urtfrer evidence determine that the

challenge should be resolved in the elector's favor'

This decision in the elector's favor, would be due to the lack of evidence that the postal

change of address from one Montana county to another.Montana county was meant to be a

il;;; litn" ur""toiC voting residence rather thin a non-residential change of address'

3. Third are those challenged electors who the challenger claims fitled out postal change of

address fortt toi"n oui-of-state addr,ess chanqe, but who have allegedly not changed

theirvoterregistratioffinewstate|istedontheaddresschange.

For these electors, see the analysis under (2) above'

Abseqtee Votinq

For any challenged electors who submit an absentee ballot application or an absentee ballot'

these electors submit *itn tneit absentee ballot a statement of their address (see pages 77 and

80 of the forms booklet attached and excerpted below)'

Application for Absentee Ballot Residency Section

Absentee Affirmation Form Residency Section

PRESC:RIBED ASStrNTEE AIT'IRN'L{TION FORI\'[ FOR LEGAIIY REGISTERED EIJCTf)RS

ggd^reside ai
of ltlonttrt4 mintitled to vote in such precincl in

FOr these challenged electors, you may without receiving further evidence and after consulting

with your county attorney, deteimine that the challenge iho--uld be resolved in the electo1s favor

since on their airplication'and/or atfirmation they have re-affirmed their residence address'

Pollinq Place Votinq

you should be able to resolve most if not all of your challenged ballots before election day

through the processes outlined above. However, if the challenge is unresolved by election.d"y' "
challelnged elector, as with all electors, should be asked the elector's address while appearing at

the polls (see etection iudge handbook, page 16)-

The challenged elector will state his or her current residence address, and the elector should

provide ideniification, sign the register, and be provided with a regular ballot'

The challenges you have received up to the date of this review have been received prior to the

close of regltar iegistration. Please note in the challenge statute and challenge rule the

/)

EXHIBIT 8
Page 4 of 6

cv-08-141-M-DWM

(print yor.rname legibly), the under-signed, uith a birth O1t ilt-.-- ,- 
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difference in procedures for electors who are challenged after the close of regular registration or

on election daY.

The applicable subsection for challenges after the close of regular registration' 13-301(3Xb)'

MCA, indicates that ""tt"itn" close oiregistration or on etecti6n day,-the election administrator

or, on election Oay, tne lieciiJ;,rdg" tnirr urrot ir'" cnattenged elector to cast a provisional

paper ballot, which must ne nan'OleO as provided in 13-15-107'"

The subsection above refers to the process of allowing. a cfal3ry-e^o,.elector to cast a provisional

paper ba1ot. fne suUsJci;l; fot electors tor wnomine challenge is not resolved by the time

the elector is issued a ballot.

lf the challenge at issue !g resolved in the challenged elector's favor before the time the elector is

issued a batlot, $," "r"ltiil;i;G;;{;fth-"b"ior.and 
can vote a regular ballot' A

cha'enge after the 
"roJ"lii"guiri 

i"girt.tion niav ne resolved atthe polling place in the s€me

manner described aoo-v-e-uyi"cn"rr"ni"o etectors confirmation of his address prior to recetvtng a

ballot. As described above, if the challengeO ;lector provid.es. a culrent address that conforms

with the registration address, then the 
"r""totln-Jrio 

biouiOe identification' sign the register' and

be provided with a regular ballot'

Main APP|icable Laws and Statute9

As we have provided in earlier messages, please see below the main challenge statutes and

rules for your reference.

13-13-301.Ghal|enges.(1)Anelecto/srighttovotery?"cha||engedatanytimeby
any registereJ 

"r"ri6iuvine.cnarrenteinitng 
gyt 

"nd_:'.91ino 
an affidavit stating the

grounds of the challengi: and gro.yioiig an1"-"ld:Y::"ipoiing the challense to the

6lection administrator or, on election day' to an.electlon Juoge'

(Z) n cirarleff tay O9 made. on the grounds that the elector:

iai is ot unsolnd mind, as determined by a court;

iUi nas voted before in that election;
(c) has OeLn convicted of a tefolV 

"hO 
is serving a sentence in.a penal institution;

(01 is not registered as required by law;

(e) is not 18 Years of age or ouer;
(f) has |loiu,l"", ioi atieast ao iiys, a resident of the county in which the elector is

"-"ilil"t: #l""ii'l^",', registered etector whose status has not been changed to a legallv

registered voter-
(3) Wnen a challenge has been made under this section:

(a) prior t" th;;6;; 
"f 

registration*u.o"t rg2-301, the election administrator shall

question the challenger and tne cnafiengeO ffi anO.may question other persons to

determine whether the challenge is suffi-cient or insufficient to cancelthe electors

registration under 13-2t'02; or 
..

(b) after iii" 
"r"GE 

*gistration or on election day, the election administrator or, on

election day, the election judge shal-f affow tne cnanleirged elector to cast a provisional

paper Oatto't, *fticn must be h'andled as provided in 13j15:107'

(4) (a) ln response to a cnattengi, #.h;ljftg;d elector Tay fill out and sign an

affidavit to refute the challenge and swear that the elector is eligible to. vote' 
..

(b) lf the challenge was not t"O" in tn" presence of the elector being challenged' the

election 
"Otnini.tt"t6i 

or election judge shali notify the challenged elector as soon as

possibte ot wno made tne cnaeriie"utO tn" gPTg" of the challenge and explain what

information il;;i;;i;r ;"y providi to respond to the.challenge T!9 eleclion 
,

administrator or, on election day, ile;ffi'ron juOge shall also provide to the challenged

elector 
" "oiv 

of tn" 
"n"lt"ng"i" 

affidavit anci any supporting evidence provided' lf the

chalenge is-rinaoe more thai 5 d#;;id an e6ctidn,."as ioon as possible"' as used in

this subseiion t+ltOl, means no later than 5 days after the challenge'

a
-)
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(5) The secretary of state shall adopt rules to implement the provisions of this section

"nd 
rn"tt provide st'andardized affidavit forms for challengers and challenged electors'

History: (1)En. Sec. 34, ch. 368, L. 1969; amd. Sec. 11, ch' 365, L.1977; Sec.23-

3015, R.i.M,.tgqt;(2)En.'Sec. 111:Ch 368, L.'1969;amd. sec.33, Ch.365, L.19!.,
Sec. lg-gOt 1, R.C.M. i s+z; n.C.t\il - 1947 ,23-3015(3), 23-361l; amd. Sec. 132, Ch. 571'

L.1979;amd.Sec.33,Ch.475,L-2003;amd'Sec.12,Ch'586,1'2005'

44.3.2109 PROCEDURES FOR CHALLFNGES

(1) An elector's right to vote may be challenged at any tirne by.any registered elector'

fne inattenger must iil out and sign an affidaviistating the grounds of the challenge and

pr*iOing ariy evidence supporting the challenge to the election administrator or, on

election day, to an election judge.
(2) A challenge may be made on the grounds that the elector:

(a) is of unsound mind, as determined by a court;
(b) has voted before in that election;

ici nas been convicted of a felony and is serving a sentence in a penal institution;

(d) is not registered as required by law;
(e) is not 18 Years of age or older;

ifln"" not been, for atieast 30 days, a resident of the county in which the elector is

onering to vote, unless the elector is exempt under 13-2-514 , MCA, and has been a

resident of the state for at least 30 days; or

ig) is a provisionally registered elictor whose status has not been changed to a

legally registered voter.- 
(S) When a challenge has been made under this rule:

iai prior to the clos6 of registration under 13-2:30:l , MCA, the election administrator

snatiquestion the challenger ind the challenged electo-l and may question other persons

to determine whether tneinallenge is sufficient or insufficient to cancel the elector's

registration under 13-2-402 , MCA;or
(b) after the close of registration or on election day, the election administrator or, on

eleciion day, the election ju-dge shall allow the challenged electorto cast a provisional

paper Oalloi, which must be handled as provided in 1 3-15-1 07 ' MCA'

(4) ln response to a challenge, the challenged elector ryY.fi.ll out and sign an

afnOiriit to reiute the challenge and swear that the elector is eligible to vote'

(a) lf the challenge was iot made in the preslnce of the elector being challenged, the

eleciion administrator or election judge shall notify the challenged elector as soon as

possible of who made the challenge and the grounds of the challenge and explain what

information the elector may provide to respond to the challenge. The election

administrator or, on election'day, the eleciion judge shall also provide to the challenged

elector a copy of the challengeis affidavit and any supporting evidence provided. lf the

challenge is made more tharifive days before an election, "as soon as possible", as used

in this section, means no later than five days after the challenge.
(5) The Secretary of Strate shall provide standardized affidavit forms for challengers

and challenged electors.

101 nny-cnattenge made under this rule shall be decided in favor of the challenged

etecioi, uniess it is demonstrated by a preponderance of the evidence that the challenged

elector should not be permitted to vote.
History: 13-13-3pi, MCA; lMP, 13-13-301, MCA; NEW, 2006 MAR p'2671,Etf '

10t27t06.

A
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Kimmet, Lisa

From: Kimmet, Lisa

Sent: Monday, October 06, 2008 8:29 AM

To: Zeier, Vicki; Hatcher, Marie; 'mmcmahon@bsb.mt.gov'; Hall, Glenda;
'chansen@rooseveltcounty.org'; 'mellemd@co.hill.mt.us'; DeHart, Paulette

Cc: Johnstone, Anthony; Tweeten, Chris; Doggett, Janice

Subject: lmportant - do not send out letters

lmportance: High

We just received word that the Montana Democratic Party is going to court this moming to try to get an injunction
to stop the voter challenge letters from being mailed out. Those that have not mailed yet, PLEASE HOLD OFF
UNTIL YOU HEAR BACK FROM ME!

Thanks

Lisa Kimmet
Office bf Montana Secretary of State Brad Johnson
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Kimmet, Lisa

From:
Sent:
To:
Subject:

Kimmet, Lisa
Monday, October 06, 2008 5:42 PM
Tweeten, Chris
RE: Re: Letters to Challenged Voters

Wil-l do, we agree.

-----Ori ni n: I Ma<- ^.-isage-----
From: TweeL.en, Chris
Sent: Monday, October 06, 2008 5:41 PM
To: Klmmet, L5-sa
Subject: RE: Re: LeLters to Challenged Voters

Lisa and Jani-ce:

In light of what Eaton has to_Id Pauf Stah1, do
advise a1I the clerks to hold off from mailinq
can go home for dinner?

Chris D. Tweeten
Chief Civif Counsel
Office of the Montana Attornev General
P.O. Box 20L4Oi-
HeIena, MT 59620-1401
Te1. : 406-4 44-1380

you think it would be appropriate to just
until we hear from the judge, so everybody

-----nri ni n:'l Ma<. ,_ssage-----
From: Ki-mmet, Lisa
Sent: Monday, October 06, 2008 5:35 pM
To: Tweeten, Chris
Subject: FW: Re: Letters to Chall_enged Voters

vickie Zeier from Missoula just forwarded the message befow to me.

-----Ori ai n:I Ma<.._isa ge--- - -
From: Vickie Zeiex [rnailto:vzeierGco.missou]a.mt.usl
Sent: Monday, October 06, 2008 5:23 pM

To: Kimmet, Lisa
Qrrl'r'i onl- . E rrrl' P^ . LetterS tO ChaI_'l enoeri Votersvrrarr ur r Yvv

FYI - Vickie

Vickie M. Zeier
Missoula county clerk & Recorder/Treasurer vzeierGco.missoul-a, mt.us
(406) 258-3234

>>> "Leo Gallagher" <1ga1laqher@co.lewi-s-clark.mt .us> ro/6/2008 4:44 pM

E:fnn irrqf nal lanrsuL vqr:EJ Stahl and requested that the our county NOT send the letters and that he
wouldn't sue us if we didn't. We're not sendinq the fetters.

>>> "Fred vanvalkenburg" (fvanvalkGco.missoul-a.mt .us> 1,0/6/2oo\ 4:36 pM

Leo,

This is to let vou know that Missoula Counly is taking an opposite view to that which you
have apparently advised the Lewis and Cfark County Clerk & Recorder to take regarding
l-etters being sent to voters against whom a challenge has been filed. We have done so on
the basis that Lisa Kimmet of the Secretary of the State's office has advised aLl affected
foca.l- election officials to not mail anything at this time (see below) and that a ]awsuit
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has been filed this morning in federat court by the Montana Democrat.ic Party alleging
among other things that the national voting rights act preempts state action on this
maEEer.

Fred

*******************************************************************>t****rk**)t****

From: Kimmet, Lisa
Sent: Monday, october 06, 2008 B:29 AM
To: Zeier, Vicki; Hatcher, Marie; rmmcmahonGbsb.rnt.gov'; Hall, Gfenda;
tchansenGroosevel-tcounty. argt i 'mellemdGco.hil-f.mt.us'; DeHart' Paufette
Cc: Johnstone, Anthony,'Tweeten, Chris; Doggett/ Janice
Subject: fmportant - do not send out letters
Importance: High

Tdo -ir.ql- receirzerl word thaL the MonLana Democratic Party is goinq to court this morning to
try to get an -injunction to stop the voter challenge fetters from bejng mailed out. Those
thal have noI mailed vet, PLEASE HOLD OFF UNTIL YOU HEAR BACK FROM ME!

Thanks

Lisa Kimmet
Office of Montana Secretarv of State Brad Johnson

>>> Vi-ckie Zeier L0/6/2008 04:L5 PM >>>
FYI - Vickle

Vickie M. Zeier
Mj-ssouJ-a County Cferk & Recorder,/Treasurer vzeierGco.missoula, mt.us
(406) 258-3234

>)) "Pau-lette Dehart" <PDEHARTGco..lewis-c1ark.mt .us> l0/6/2008 4:04 PM

Vickie:
My county attorney is telling me f have to mail them so the post mark is the fifth day
am taking them to the mail room now.
Paufette
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Kimmet, Lisa

From: Kimmet, Lisa

Sent: Monday, October 06, 2008 5:56 PM

To: Zeier, Vicki; DeHart, Paulette; 'chansen@rooseveltcounty.org', 'McMahon, Mary'; Hatcher,
Marie; 'Diane Mellem'; Hall, Glenda

Cc: Doggett, Janice;Tweeten, Chris

Subject: RE:Challengenotifications

lmportance: High

Although we have heard nothing from the Court on the challenges, we have been advised that Jake Eaton has
notified Lewis and Clark County that the Republican Pafi will not sue over not meeting the S-day notification
requirement. In light of that, we should await a possible order from the Court before sending out the notices, to
ensure that the voters don't get confused.

Lets all go home for the night.

Thanks for your patience and understanding,

From: Kimmet Lisa
Sent: Monday, October 06, 2008 4:42 PM

To: Zeier, Vicki; DeHart, Paulette; 'chansen@rooseveltcounty.org'; 'McMahon, Mary'; Hakher, Marie; 'Diane
Mellem'; Hall, Glenda
Subject: Challenge notifications

Per our most recent conversation with the AG's office just now, for those counties that are up against the 5-day
notification deadline, if you can hold off until 5:00, we hope to hear something by then.

Lisa Kimmet
Deputy for Elections
Office of Montana Secretary of State Brad Johnson
406444-5376
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Kimmet, Lisa

From: Kimmet, Lisa

Sent Wednesday, October 08, 2008 7:56 AM

To: Zeier Vicki; DeHart, Paulette;'chansen@rooseveltcounty.org','McMahon, Mary';Hatcher, Marie;
'Diane Mellem'; Hall, Glenda

Cc: Doggett, Janice

Subject: Challenges withdrawn

Dear Election Administrators.

This office received a copy of a letter that Jacob Eaton sent to each of you yesterday notifying you that he is
formally withdrawing all of the elector challenges filed.

I will touch base with those counties that have mailed letters out to the challenged voters, so that we can plan
appropriate notification to those voters.

Thank you all for your hard work, professionalism, and patience throughout this process. Each one of you is a
shining example of what Montana Election Administration is all about.

Lisa I(immet
rDeyutyfor lEtections

Office of *Lontana Secretary of State Erattofrnson
406-444-5376

EXHIBIT 1.2

Page 1 of L
cv-08-141-M-DWM

tat9/2008



Kimmet, Lisa

From: Kimmet. Lisa

Sent: Wednesday, October 08,2008 1;10 PM

To: Zeier, Vicki; DeHart, Paulette; 'McMahon, Mary', Hatcher, Marie; Hall, Glenda; 'Diane Mellem';
'chansen@rooseveltcou nty. org'

Gc: Doggett, Janice

Subject challenges

lf you sent notices out to the challenged voters, following is our advice for notifrcation to them that the challenges
have been withdrawn:

This notification should be on LARGE card-stock mailinglryei_iettsrg to ensure that the voter gets the
message and does not have to open a mailing in order to read it:

IMPORTANT NOTICE
YOU HAVLIUE- BIGHT rqVOI E

Please DISREGARD a previous communication from this office regarding
your voter registration challenge. ALL GHALLENGES HAVE BEEN WTHDRAWN.

Please VOTE early by absentee ballot, or at the polls on November 4, 20081

Lisal(jmmet
tDeyutl for lEfeaions
Ofice of h4.ontarw Secretary of Snte Eradlofrrcon
406-444-5376
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IN THE NAME AND BY THE AUTHORITY OF THE

STATEWIDE VOTER REGISTRATION LIST CERTIFICATION
for the General Election being held November 4E 2008

I, BRAD JOHNSON, Secretary of State of the State of Montana, do hereby certify the
official statewide voter registration list as of the close of regular voter registration for
the General Election being held Tuesday, November 4th,2008; pursuant to S l-3-2-115,

Montana Code Armotated.

In Testimony Whereof, I have hereunto
subscribed my name and caused the Great
Seal of the State of Montana to be affixed
this 10ih day of October, 2008.

BRADTOH
Secretary of
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