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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEPHEN LAROQUIE,

ANTHONY CUOMO, JOHN NIX,
KLAY NORTHRUP, LEE RAYNOR,
and KINSTON CITIZENS FOR NON-
PARTISAN VOTING,

Plaintiffs,
V.
ERIC H. HOLDER, JR.,
ATTORNEY GENERAL OF THE UNITED
STATES,
Defendant,

and

JOSEPH M. TYSON, et al.,

Defendant-Intervenors.

ANSWER

N N N N N N N N N N N N N N N N N N N N N N N

Civil Action No. 1:10-0561 (JDB)

Defendant Attorney General of the United States (hereinafter “Defendant™), in his official

capacity, by counsel, hereby answers each of the numbered paragraphs of the Complaint (Docket

#1) filed by the Plaintiff in the above-styled action as follows:

1. Defendant admits the allegations in paragraph 1 to the extent that they describe

the claims the Plaintiffs seek to bring in this action. Defendant further admits that the City of

Kinston, North Carolina has been subject to Section 5 for voting changes enacted or sought to be

implemented after November 1, 1964. Defendant admits that a referendum was passed in
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Kinston regarding a change in elections from a partisan election system to a nonpartisan election
system. Defendant is without sufficient information to form a belief about whether Plaintiffs are
indeed voters, prospective candidates, and proponents or sponsors of the citizen referendum,
including any claim concerning Plaintiffs’ efforts to pass the referendum, and therefore denies
those allegations. Plaintiffs’ allegation concerning nullification is a statement of law and/or
conclusion of law to which no response is required. If deemed to allege facts, Defendant admits
that the Attorney General objected to the change in the election system and such objection, in
conjunction with other factors in this case, prevents the change from taking effect. Defendant
denies that Section 5 is unconstitutional and denies that Plaintiffs are entitled to any relief on
their claims.

2. Defendant lacks knowledge or information sufficient to form a belief about
whether Stephen LaRoque is a registered voter and resident of Kinston or whether he is a former
state legislator, and therefore denies that allegation. Defendant lacks knowledge or information
sufficient to form a belief about what is meant by “is involved in politics,” or “intends to offer
additional positive changes to Kinston’s electoral system in the future”, and therefore denies that
allegation. Defendant lacks knowledge or information sufficient to form a belief about whether
LaRoque organized the “petition drive” to place the referendum on the ballot, and therefore
denies that allegation. Defendant admits that the referendum passed with 64% of the vote and
received the majority of the votes in 5 of 7 of Kinston’s majority-black precincts. Defendant,
however, denies the allegations in paragraph 2 insofar as they purport that a majority of black

voters supported the referendum.
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3. Defendant lacks knowledge or information sufficient to form a belief about
whether the allegations in paragraph 3 are true, and therefore denies those allegations.

4. Defendant lacks knowledge or information sufficient to form a belief about
whether the allegations in paragraph 4 are true, and therefore denies those allegations.

5. Defendant lacks knowledge or information sufficient to form a belief about
whether the allegations in paragraph 5 are true, and therefore denies those allegations.

6. Defendant lacks knowledge or information sufficient to form a belief about
whether the allegations in paragraph 6 are true, and therefore denies those allegations.

7. Defendant lacks knowledge or information sufficient to form a belief about
whether the allegations in paragraph 7 are true, and therefore denies those allegations.

8. Defendant admits the allegations in paragraph 8.

9. Defendant admits the allegations in paragraph 9 only to the extent that 28 U.S.C.
1331 grants federal courts original jurisdiction over civil actions arising under the Constitution or
laws of the United States and only to the extent that the United States District Court for the
District of Columbia is the only court in which an action can be brought seeking a declaration of
the unconstitutionality of a provision of the VVoting Rights Act under Section 14(b), 42 U.S.C.
1973I(b). The allegation that this court has jurisdiction pursuant to 28 U.S.C. 1343 is a statement
of law and/or conclusion of law to which no response is required. Defendant continues to
maintain that this Court lacks subject matter jurisdiction over all of Plaintiffs’ claims. Defendant
further avers that there is no cause of action for Plaintiffs to bring claims based on the Attorney
General’s objection.

10. Defendant denies that Plaintiffs’ claims may be heard by a three-judge panel.
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11. Defendant admits the allegations in paragraph 11.

12. The allegations in paragraph 12 are statements of law and/or conclusions of law
to which no response is required. If deemed to allege facts, Defendant lacks knowledge or
information sufficient to form a belief what is meant by “periodic,” and whether elections in
Kinston are conducted in compliance with the Voting Rights Act, and therefore denies those
allegations.

13. Defendant lacks knowledge or information sufficient to form a belief about the
number of localities in North Carolina that hold partisan elections, and therefore denies those
allegations.

14. Defendant admits that the Kinston City Council voted to place the referendum on
the ballot for the November 2008 election. Defendant avers that North Carolina General Statute
§ 160A-104 speaks for itself. Defendant lacks knowledge or information sufficient to form a
belief about whether the remaining allegations in paragraph 14 are true, particularly those
allegations relating to purported actions of the Plaintiffs, and therefore denies those allegations.

15. Defendant admits that the referendum passed with 64% of the vote and received
the majority of the votes in 5 of 7 of Kinston’s majority-black precincts. Defendant, however,
denies the allegations in paragraph 15 insofar as they purport that a majority of black voters
supported the referendum.

16. Defendant admits the allegations in paragraph 16.

17. Defendant lacks knowledge or information sufficient to form a belief about

whether there has ever been “any” finding that Kinston engaged in discriminatory practices in
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voting, and therefore denies those allegations. Defendant admits the remaining allegations in
paragraph 17.

18. Defendant admits the allegations in paragraph 18.

19. Defendant admits that paragraph 19 quotes the objection letter. Defendant avers
that the objection letter speaks for itself.

20. Defendant denies the first clause of paragraph 20. To the extent the remainder of
paragraph 20 is a statement of fact, it is admitted. To the extent paragraph 20 alleges a violation
of any statutory or constitutional provision, it is denied.

21.  The allegations in paragraph 21 are statements of law and/or conclusions of law to
which no response is required. If deemed to allege facts, Defendant admits the allegations of
paragraph 21 only to the extent that Congress reauthorized Section 5 until 2031. If deemed to
allege facts, Defendant denies the remainder of the allegations in paragraph 21. Defendant avers
that the Voting Rights Act and its legislative history speak for themselves.

22.  The allegations in paragraph 22 are statements of law and/or conclusions of law to
which no response is required. If deemed to allege facts, Defendant lacks knowledge or
information sufficient to form a belief about the speculative allegations referred to in paragraph
22, including current conditions in Lenoir County, voter turnout and voter registration for the
November 2008 general election, and whether “any” analysis of the conditions in the City of
Kinston has been undertaken, and therefore denies those allegations. Defendant further avers
that the Voting Rights Act, its coverage determinations, and its legislative history speak for

themselves.
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23.  The allegations in paragraph 23 are statements of law and/or conclusions of law to
which no response is required. If deemed to allege facts, Defendant admits that Section 5
requires covered jurisdictions and political subdivisions to seek preclearance for voting changes.
If deemed to allege facts, Defendant denies the remainder of the allegations in paragraph 23.
Defendant denies that the preclearance process is costly, burdensome, or requires unnecessary or
disruptive delays. Defendant lacks knowledge or information sufficient to form a belief about
the speculative allegations concerning “essential attributes of self-governance” and therefore
denies those allegations. Defendant denies the allegations in paragraph 23 insofar as they
purport that a majority of minority voters may have supported the referendum. Defendant
further avers that the Voting Rights Act and its legislative history speak for themselves.

24.  The allegations in paragraph 24 are statements of law and/or conclusions of law to
which no response is required. If deemed to allege facts, Defendant admits the allegations in
paragraph 24 only to the extent that Congress made amendments to Section 5 when it
reauthorized it in 2006. If deemed to allege facts, Defendant denies the remainder of the
allegations in paragraph 24. Defendant denies that those changes “coerce jurisdictions to
maintain and adopt race-based electoral schemes that prefer certain groups.” Defendant further
avers that the Voting Rights Act and its legislative history speak for themselves.

25.  The allegations in paragraph 25 are statements of law and/or conclusions of law to
which no response is required. If deemed to allege facts, Defendant admits the allegations in
paragraph 25 only to the extent that Section 5 was amended in the 2006 reauthorization. If
deemed to allege facts, Defendant denies the remainder of the allegations in paragraph 25.

Defendant denies that the 2006 amendment *“established a floor for minority electoral success in
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all covered jurisdictions until 2031, regardless of whether minorities in those jurisdictions have
an equal opportunity to elect their preferred candidates or to participate in the political process
under the voting change, and regardless of whether there are compelling reasons supporting the
voting change.” Defendant further avers that the Voting Rights Act and its legislative history
speak for themselves.

26.  The allegations in paragraph 26 are statements of law and/or conclusions of law to
which no response is required. If deemed to allege facts, Defendant admits the allegations in
paragraph 26 only to the extent that Section 5 was amended in the 2006 reauthorization. If
deemed to allege facts, Defendant denies the remainder of the allegations in paragraph 26.
Defendant lacks knowledge or information sufficient to form a belief about what Plaintiffs mean
by “[p]articularly given the Justice Department’s Section 5 enforcement record concerning
changes that do not increase minority-preferred candidates’ success to the maximum practicable
extent, this expansion of Section 5’s scope constitutes at least an implicit command for covered
jurisdictions to engage in race-based voting practices and procedures” and therefore denies those
allegations. Plaintiffs have not pled with specificity what past enforcement practices they are
referencing and how such practices allegedly render the 2006 amendments to Section 5
unconstitutional. Defendant denies that Section 5 as amended constitutes any command for
covered jurisdictions to engage in any unconstitutional voting practices and procedures.
Defendant further avers that the VVoting Rights Act as amended and its legislative history speak
for themselves.

27.  The allegations in paragraph 27 are statements of law and/or conclusions of law to

which no response is required. If deemed to allege facts, Defendant admits the allegations in
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paragraph 27 only to the extent that a voting change may not be implemented unless and until the
covered jurisdictions obtains preclearance from either the District Court in the District of
Columbia or from the Attorney General. Defendant denies that Section 5 “presumptively”
invalidates voting changes. Defendant further denies the allegations in paragraph 27 insofar as
they assert that the Attorney General’s objection in Kinston is the sole cause of the referendum
not being implemented. Defendant further avers that the Voting Rights Act as amended speaks
for itself.

28.  The allegations in paragraph 28 are statements of law and/or conclusions of law to
which no response is required. If deemed to allege facts, Defendant lacks knowledge or
information sufficient to form a belief about whether the partisan election scheme
“fundamentally alters the competitive environment” in Kinston, or whether it “directly increases
the burdens and costs for candidates,” or even whether Nix and Northrup will be candidates and
therefore denies those allegations. Defendant avers that the North Carolina statutes speak for
themselves. Defendant denies that a partisan election system “forces candidates” “to associate
with a political party or disassociate from all of them,” in such a way that “burden[s] their
freedom of political association.” Defendant lacks knowledge or information sufficient to form a
belief whether the partisan election system forces candidates to “anticipate and respond to a
broader range of competitive tactics and issues,” or whether it “substantially harms their changes
for election by, among other things, making party affiliation a factor in voter’s choices” and
therefore denies those allegations.

29. The allegations in paragraph 27 are statements of law and/or conclusions of law

to which no response is required. If deemed to allege facts, Defendant admits the allegations in
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paragraph 29 only to the extent that the Attorney General’s objection to the voting change
effectively barred the implementation of that voting change unless or until Kinston obtained
preclearance from the District of Columbia District Court or the Attorney General. Defendant
lacks knowledge or information sufficient to form a belief concerning what efforts if any were
nullified by the objection or whether the partisan election system will “impose additional
burdens and costs on candidates” that Plaintiffs support and therefore denies those allegations.
Defendant denies that denial of preclearance “nullified and infringed” Plaintiffs’ right “under
North Carolina law to participate in the electoral, political and law-making process through
citizen referenda.” Defendant further denies that partisan primaries and general elections burden
Plaintiffs” “right to politically associate, or refrain from associating with others.” Defendant
further avers that the Voting Rights Act as amended speaks for itself.

30. The allegations in paragraph 30 are statements of law and/or conclusions of law
to which no response is required. If deemed to allege facts, Defendant denies the allegations in
paragraph 30. Defendant further avers that the VVoting Rights Act as amended speaks for itself.

31.  The allegations in paragraph 31 are statements of law and/or conclusions of law to
which no response is required. If deemed to allege facts, Defendant denies that Section 5
imposes “immediate or threatened injury” to any Plaintiffs. Defendant further denies that any
individual members of KCNV have standing to bring this suit. Defendant lacks knowledge or
information sufficient to form a belief about whether KCNV’s purpose of eliminating partisan
municipal elections in Kinston is germane to those of any of its members, or whether any claim
asserted or relief requested by KCNV requires the participation of KCNV’s members and

therefore denies those allegations.
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32.  Inresponse to paragraph 32, Defendant incorporates by reference the responses in
paragraphs 1 through 31 of this Answer as fully set forth herein.

33.  The allegations in paragraph 33 are statements of law and/or conclusions of law to
which no response is required. If deemed to allege facts, Defendant denies the allegations in
paragraph 33.

34.  The allegations in paragraph 34 are statements of law and/or conclusions of law to
which no response is required. If deemed to allege facts, Defendant denies the allegations in
paragraph 34.

35.  Inresponse to paragraph 35, Defendant incorporates by reference the responses in
paragraphs 1 through 34 of this Answer as fully set forth herein.

36.  The allegations in paragraph 36 are statements of law and/or conclusions of law to
which no response is required. If deemed to allege facts, Defendant denies the allegations in
paragraph 36.

37.  The allegations in paragraph 37 are statements of law and/or conclusions of law to
which no response is required. If deemed to allege facts, Defendant denies the allegations in

paragraph 37.

Request for Relief

1. In Response to Request for Relief paragraph 1, Defendant denies that Plaintiffs
are entitled to a declaratory judgment.
2. In Response to Request for Relief paragraph 2, Defendant denies that Plaintiffs

are entitled to a declaratory judgment.

10
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3. In Response to Request for Relief paragraph 3, Defendant denies that Plaintiffs
are entitled to injunctive relief.

4. In Response to Request for Relief paragraph 4, Defendant denies that Plaintiffs
are entitled to injunctive relief.

5. In Response to Request for Relief paragraph 5, Defendant denies that Plaintiffs
are entitled any other relief.

Any allegations not specifically admitted herein are denied

AFFIRMATIVE DEFENSES
Defendant avers that this Court lacks subject matter jurisdiction over some or all of

Plaintiffs” claims due to Plaintiffs’ lack of standing and lack of ripeness of the issues presented.

11
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Date: July 22, 2011

Respectfully submitted,

RONALD C. MACHEN, JR. THOMAS E. PEREZ
United States Attorney Assistant Attorney General
District of Columbia Civil Rights Division

/s/ Richard Dellheim

T. CHRISTIAN HERREN, JR.
RICHARD DELLHEIM (lead counsel)
ERNEST A. MCFARLAND
JARED M. SLADE

JUSTIN WEINSTEIN-TULL
\oting Section

Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
Telephone: (202) 305-1734
Facsimile:  (202) 307-3961

Attorneys for Defendant
Attorney General Eric H. Holder, Jr.

12
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CERTIFICATE OF SERVICE

I hereby certify that on July 22, 2011, | served a true and correct copy of the foregoing

via the Court’s ECF system, to the following counsel of record:

Michael A. Carvin

Noel J. Francisco

Hashim M. Mooppan

David J. Strandness

Jones Day

51 Louisiana Avenue, NW
Washington, D.C. 20001-2113
Phone: (202) 879-7643

Fax: (202) 626-1700

Michael E. Rosman

Michelle A. Scott

Center for Individual Rights
1233 20" Street, N.W., Suite 300
Washington, D.C. 20036

Phone: (202) 833-8400

Fax: (202) 833-8410

Counsel for Plaintiffs

Joseph Gerald Hebert

191 Somervelle Street, #405
Alexandria, VA 22304
Phone: (703) 628-4673

Fax: (202) 736-2222

Arthur B. Spitzer

American Civil Liberties Union
1400 20th St., NW

Suite 119

Washington, DC 20036-5920
Phone: (202) 457-0800 x113
Fax: (202) 452-1868

Anita Earls

Southern Coalition for Social Justice
115 Market Street

Suite 470

Durham, NC 27701

Laughlin McDonald

American Civil Liberties Union Foundation,
Inc.

230 Peachtree Street, NW

Suite 1440

Atlanta, GA 30303

Counsel for Defendant-Intervenors

/s/ Richard Dellheim
RICHARD DELLHEIM
Attorney, Voting Section




