UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
WESTERN DIVISION

EILEEN JANIS and KIM COLHOFF, Civ. 09-5019

Plaintiffs,
STATE DEFENDANTS’ AMENDED

MOTION TO DISMISS, OR IN THE .
ALTERNATIVE, MOTION FOR
JUDGMENT ON THE PLEADINGS AND

TO TOLL DISCOVERY PENDING
DISPOSITION OF STATE MOTIONS
(Federal Rules Civil Procedure
8(a)(2), 12(b)(6) and 12(c))

V.

CHRIS NELSON, in his individual
and official capacity as Secretary of
State of South Dakota, and as a
Member of the State Board of
Elections; MATT McCAULLEY,
CINDY SCHULTZ, CHRISTOPHER
W. MADSEN, RICHARD CASEY,
KAREN M. LAYHER, and LINDA LEA
M. VIKEN, in their individual and
official capacities as Members of the
State Board of Elections; SUE
GANJE, in her official capacity and
individual capacity as Auditor for
Shannon County; LA FAWN
CONRQOQY, in her individual and
official capacity as a poll worker for
Shannon County,
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Defendants.

COME NOW Defendants Chris Nelson, Matt McCaulley, Cindy
Schultz, Christopher W. Madsen, Richard Casey, Karen M. Lavher, and
Linda Lea Viken, (hereiriafter referred to as “State Defendants”), and
submit this Amended Motion to Dismiss, or in the Alternative, Motion for
Judgment on the Pleadings, on the grounds that Plaintiffs’ First
Amended Complaint fails to plead sufficient facts to state a claim for
relief against the State Defendaﬁts. Fed. R. Civ. P. 8{a)(2), 12(b)(6) and
12(c). State Defendants further move that this Court toll discovery

pending final disposition of the State Defendants’ motions.



The purpose of this amended motion is to reassert and supplement
State Defendants’ arguments for dismissal in light of the filing of the
First Amended Complaint and to join in motions to dismiss filed by

Defendant Ganje.
Dated this 4th day of November, 2009.

MARTY J. JACKLEY
ATTORNEY GENERAL

/s/Sherri Sundem Wald
Sherri Sundem Wald
Deputy Attorney General
1302 E. Highway 14, Suite 1
Pierre, SD 57501-8501
(605) 773-3215
sherri.wald@state,sd. us

John P. Guhin
Deputy Attorney General
iohn.guhin@state.sd.us

Bobbi J. Rank
Assistant Attorney General
bobbi.rank@state.sd.us

Attorneys for State Defendants
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CERTIFICATE OF SERVICE
I hereby certify that on November 4, 2009, a true and correct copy of
State Defendants’ Amended Motion to Dismiss, or in the Alternative,
Motion for Judgment on the Pleadings and to Toll Discovery Pending
Disposition of State Motions was served electronically through the
CM/ECF system upon the following persons:

Bryan L. Sells
Nancy Abudu
American Civil Liberties Union Foundation
230 Peachtree Street, N.W., Suite 1440
Atlanta, GA 30303-1513
E-mail: bsells@aclu.org
nabudu@aclu.org
Attorneys for Plaintiffs Eileen Janis and Kim Colhoff

Patrick K. Duffy

Patrick K. Dulffy, LLC

629 Quincy Street, Suite 105

Rapid City, SD 57701

E-mail: pduffy@rushmore.com

Attorneys for Plaintiffs Eileen Janis and Kim Colhoff

Robert Doody

American Civil Liberties Union

South Dakota Chapter

401 East 8t Street, Suite 200P

Sioux Falls, SD 57103

E-mail: rdoodvi@aclu.org

Attorneys for Plaintiffs Eileen Janis and Kim Colhoff

Sara M. Frankenstein

Gunderson, Palmer, Nelson & Ashmore, LLP
PO Box 8045

Rapid City, SD 57709

E-mail: sfrankenstein@gpnalaw.com
Attorneys for Defendant Sue Ganje
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/s/ Sherri Sundem Wald

Sherri Sundem Wald

Deputy Attorney General
Office of the Attorney General
1302 E. Highway 14, Suite 1
Pierre, SD 57501-8501
Telephone: {605) 773-3215
sherri.wald@state.sd.us




