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I. PETITION STATEMENT FOR REHEARING EN BANC

Defendant Hamilton County Boatd of Elections moves under Fed. R. App. P.
35 for a reheating of this case en bane. The panel decision presents questions of great
constitutional impottance and public interest. The ruling affects not only the local
election of a judge but all future elections in Ohio and mandates a drastic departure
from prior decisions of this Circuit and the Ohio Supreme Court. The panel has made
the district court the final arbiter of whether a particular ballot will be counted -
contrary to Ohio law and the functions traditionally performed by state and local
officials. Panel at 40-41,

The panel conveyed “substantial constitutional concerns” regarding Ohio’s
precinct based voting system. Id. at 34. The panel brushed aside the Ohio Supreme
Court’s authoritative interpretation of Ohio law (id. at 27-29), and the substantial
federalism concetns this raises by sanctioning the voting of invalid ballots in the
official canvass (id. at 34). By restricting its analysis to a single countywide race, the
panel explicitly approved the disenfranchisement of votes for federal and statewide
offices and local issues' appearing on any provisional ballots which are ordered to be
counted only for the juvénjle court race. Id. at 32. The panel decision impacts the
Board’s obligations to conduct elections on an institutional level. Ohio law provides
specific statutory deadlines designed to expedite the election process and to insure

that people’s representatives assume office promptly. Ex. 7 (RC. 3505.32).

""Two mandatory recounts on local issues in this election are pending.

1
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Remanding this matter for further evidence, decisions, and appeals with a state
recount and possibly a state election contest to follow delays the ultimate resolution
of this county race for months or yeats and impacts the Board’s ability to conduct
future elections. Ohio’s election scheme does not provide for “off” years.” When one
election is over, the Board begins the process of preparing for the next one. The panel
decision disrupts this process and intrudes into the power of the states and their
handling of federal, state and local elections.

Despite protestations to the contrary from the panel majority, its opinion not
only has statewide implications, it has implications for the balance of the circuit and
the nation as well® In an unprecedented decision, the panel constitutionalizes the

concept of “poll worker etrot” as a means for pursuing a federal challenge to a local

clection. Local election officials will now be subject to claims that a vote was denied.

because an error was not investigated and a provisional ballot was not “propetly
counted” based upon mere allegations. Election officials’ actions will be subject to

challenge in the event that they do not investigate, find, and correct even minor

2 Federal, county and state elections ate held in even-numbered years and municipal

elections are held in odd-numbeted years, Ex. 3 (R.C. 3501.01). Elections may be set-
in February, May, August, November in evety year; and during years in which the

President will be elected, elections may also be held in Match. Id.

3 Other circuits cases that conflict with the panel decision include: Powell v. Power; 436
F.2d 84 (2nd Cit. 1970); Gamza v. Agrirre, 619 F.2d 449 (5th Cir. 1980); Curry ». Barer,
802 F.2d 1302 (11th Cir. 1986); and Roe v Alabama, 68 F.3d 404 (11th Cir. 1995).
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errors. Such perfection i desirable, but neither obtainable nor constitutionally
required.

Finally, the panel decision relies upon unwarranted interpretations of federal
law and existing Supreme Court decisions, conflicts with prior decisions of this Court
and other Citcuit Courts opinions and leaves this Board in an intractable position
bound by conflicting opintons.

II. PROCEEDINGS BELOW AND PANEL DECISION

The relevant facts of this case can be found in the Motion to Stay filed by the
Board on January 18, 2011.* The Board incorporates those facts and will not repeat
them in detail here. In brief, candidate John Williams for Hamilton County Juvenile
Court Judge defeated candidate Tracie Hunter by a margin of 23 votes. Hunter filed
the underlying district court action seeking to force the Board to invesﬁgaté and count
certain provisional ballots cast in the wrong precinct in the general election if poll
worker etror occurred. At issue in the consolidated appeals in this matter is the
mandatory injunction issued by the district court on November 22, 2010 compelling
the Board to conduct an investigation without specifying how it was to be conducted.
R.13. Also at issue is the order of January 12, 2011, compeﬂing the Boatd to count
certaiﬁ unidentified provisional ballots, a smaller number of known provisional
ballots, and to conduct a. further investigation of ballots not covered by the district

court’s November 22 order. R.39.

‘Hunter v. Hamilion County Board of Elections ef al, Case no. 11-3060, Doc. 006110845728
3
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On January 27, 2011, a panel of this Court affirmed. the district court’s
November 22 order and affirmed and vacated in part the district court’s fanuary 12

order. The pane'l vacated the portion of the January 12 order di-recting the Board to

count certain ballots and enjoined the Board from complying with Ditective 2011-04.

The panel further stated:

We leave to the district court in the first instance, applying the uniformity
requirement of Bush » Gore, to direct the Board how to proceed regarding the 9
ballots unanimously determined by the Board to have been cast in the correct
precinct, the 7 ballots unanimously determined by the Board to have been miscast
because of poll-wotker error, the 269 ballots cast in the correct location but wrong
precinct in which the determination of poll-worker error remains disputed, and,
pursuant to the NEOCH Consent Dectee, the NEOCH ballots.

Panel at 40, 41. Judge Rogess also delivered a separate opinion concurring in the

judgment of the panel. In his concurrence, Judge Rogers departed from the mrajotity

in three important respects: -

1. “I am not confident that there is a strong likelihood of success with respect to
the Equal Protection claim that is the basis for the district court’s November 22
order.” Concurrence at 42,

2, If Ohio law does not permit counting the 27 votes, “there should be a state-law
challenge to the votes erroneously cast, not 2 counting of a much larger number of
votes county-wide that were erroneously cast in a similar — but not exactly the
same — way.” Id. B

3. “The district coutt in the balance of equities in future ordets should give great
weight to the public intefest in minimizing federal court control of state election
law and practice. In my view, this factor weighs strongly in favor of conforming
any further relief — as far as it is possible to do so consistent with the November
22 order —to the roadmap outlined by the Ohio Supreme Court” Id. at 43, 44. '

I ARGUMENT

A. The Panel Decision Creates a Question of Exceptional

Importance: whether a federal court has the authority to direct how ballots in a

4




Case: 11-3060 Document: 006110868130 Filed: 02/10/2011 Page: 9

county judicial race should be counted when the highest court in the state and
the Secretary of State have already directed that the ballots be counted
consistent with Ohio law

 The Ohio Supreme Court in State ex. rel Painter v. Bronner, Slip Opinion No.
2011-Ohio-35, affirmed that poll worker efror exceptions do not exist under Ohio
law; held that in order for a provisional ballot to count, it must be cast in the voter’s
precinét of residence; and tesolved the equal protection issues within the parameters

of Ohio law. The panel found that Painter is insufficient to address the equal

protection issues since the Board found poll wotker error during this election and,

therefore, must continue to use that standard or disenfranchise voters. Panel .at 27.
Both the district court and the panel mischaracterized the Board’s activitf as
disenfranchising otherwise valid voters when in fact the opposite is true. The Board
was looking for'#éasons to count ballots.

Under Ohio law, provisional ballots ate not valid ballots until approved for
counting by the Board. The Board’s review of those ballots \x}as conducted to
ascertain which of them should be counted. R.1-3, pp. 26-28. The panel’s assertion
that the Board accepted or rejected each category of provisional ballots solely based
upon an investigation of whether poll worker error existed is i-nac;:urate. The Board

did not investigate the 27, 686°, 13°, and 4’ ballots for poll worker error.® With regard

5 The review of these 686 ballots led to a question of whether the voter provided
identification. R.1-2, pp.3-5.; Bx.5 R.C. 3505.181(B)(7)); Ex.6 (R.C. 3505.183(E)(2)).

6 These 13 voters should not have been made to vote provisionally. R.1-2; Ex.5.

7 The 4 ballots, like the 27, were cast at the board of elections. These 4 were approved
for counting because the correct precinct was listed on the provisional envelope.

5
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to each provisional bal_i.ot, the Board reviewed the ballot envelope, the poll-books, and -
the help-line récor.ds_ in order to determine if the ballot sﬁou_ld be counted, See Ex.6
| R.C. 3j50-5';1'8-3(']3)). If based upon that evidence, the Board staff could determine that
the provisional voter was eligible to vote in the precinct in which the ballot was cast,
the ballot was 'apéroved.. R.C. 3505.183(B)(3). The record shows that the Board
ultimately found erfofs for the 27, 686, 13 and 4 baﬂbté, but this COnchision resulted
from the exact safne_ review that was afforded all of the other provisional ballots. For
the 849, 53, 9,. and 74 ballots, the Board reviewed the exact same evidence (bé’llot
envelope, po]l'»-b.ooks-, and 'Help—line records), but was pnabie to conclude that those
ballots should be counted. RC 3505.183(B)(4). Those ballots contained fatal errots,
but none of the above groups wére “investigated for poll worker error.”

The panel stated that “[t]elying on the ‘fundamental premise that ‘equal weight
[be] accorded to each vote’, the [district]. court explained that because the Board took
_evidehce of poll-wotker etror into consideration for the 27 ballots cast in the wrong
' prednct at the Board’s office, it must do the same for all prowsmnal ballots cast in the
ﬁrong precmct * Panel at 24 (1ntema1 citation ormtted) This ccmcluswn omits the
fact that the same evidence was taken into account for all provisional ballots.
Bipartisan teams of the Board staff reviewed the same'in-formatic;n f_o'vr. all categoties

of promsmnal ballots Accordmgly, the Ohio Supreme Cou.tt in Pamz‘er found no equal

_'I-Iowever when the envelopc—: was opened, 1t was chscovered that the ballot for the
. wrong precinct was given to the voter. Id.
* Based upon ditectives from Secretary of State Brunner, only ballots sub]ect to the
~ consent decree in NEOCH wete to be investigated for poll worker error.

6
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ptotection violation. Paznter also concluded that the Board should not have counted
the 27 ballots because they were invalid votes cast using ballots from the wrong
precinct.” Painter at 22. Weeks later, however, the panel decided the opposite. The
Board is faced with two binding court opinions that are in direct conflict with one
another,
B. ‘The Panel’s Decision Irreparably Alters Ohio Election Law
This Court has refrained from exercising jurisdiction in election mattets stating:
[Tlhe Help America Vote Act of 2002 ... “conspicuously leaves ... to the States”
the determination of “whether a provisional ballot will be counted as a valid -
ballot.” To allow federal coutts free rein in determining whether and under what
citcumstances a partially deficient provisional ballot will count-under state law-

would deprive state courts of their long-established role as the “final atbiter on
matters of state law.” '

Obio ex rel. Skaggs v. Brunner, 549 F.3d 468, 477 (6th Cir. 2008) (intetnal citations
omitted). The paﬁel found Skaggs unpersuasive because “the only claims at issue here
“are federal” Panel at .1 8. Hunter’s Complaint, however, raises state law iséues. Hunter
~ alleges that in the Wa;'ke of the Ohio Supteme Court’s decision in State ex rel Skages .
Brumner, 120 Ohio St.3d 506, 2008-Ohio-6333 (2008), “the Secretary of State and local.
.Boa:cds of elections are left without statutory guidance to. détermim_: how to count

pto"vi.s._ic')nal ballots.” R.1 '(Complaiht' 99 20, 21). The panel also raises state law iss_ues'

® _Thé &iffereﬂce bétwee_ﬁ-&e 27 and the 849 may be explained under Ohio law. An

elector may only vote provisionally at the office of the board of elections for one -
" “reason: the voter was registered ta vote, bui failed to update their change of address
‘ptior to the close of the registration period. Hx.4 (R.C. 3503.16). In contrast, an
elector may vote provisionally at a precinet location for many othet reasons, Hx.' 5
(R.C. 3505.181). o o
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by suggestmg that the Ohio election laws arguably “opefate togethe? in 2 manner that
is fundamentally unfair to the voters of Ohio, in abrogatton of the Fourteenth
Amendment’s guarantee of due process of law.” Pancl at 34-35. Desplte the fact that-'
these equal protection and due process issues were resolved by the Ohio Supreme
-Coﬁr-t 1. Pz;iﬁ:rer,_ the -pénel’s decision affects the constitutionality and 'pxéctical
implementation of Ohio election law. bhio has 2 param.ount: interest in determining
how its state elecﬁom are conducted. En b’ar;ﬁ review. is néeded' to- preyent this
_ imnecessary inqusion_ into Ohio law. |

' C. The PanePs Decision Conflicts with this Court’s Holding in
Sandusky '

The panel dec151on with regard to the vahdlty of provisional ballots created an
irreconcilable conflict WIth this Court’s decision in the case of Sandusky Couﬂgy.
D-efzzocrczz_‘z'g Party », Blackiwell 387_ F.3d 565 (6“". Cir. 2004).- A unanimous panel in
Sandusky held -tha_t “ballots cast m a precinct Wherc_the_votef does not reside and
which would be invalid under state law for that reason are not required by HAVA to
bel considered 'léga’l votes.” Id at 568. Inexplicably, howevet, the majority decision in
this case déter‘mincd that .provisi'onal' ballots cast in the wrong. précin;:t' may be
__coﬁnted contrary to Ohio law and the requlrements of HAV A. This holchng cannot
.____'_.be reconc:led Wlth Sandmky, especmlly because the panel does not dISCLlSS Safzdzzsféj _

'except to note that it is pnmanly the state’s responsﬂ)lhty to regulate elecnons Panel _

at 36 (c:ltmg S ana’m%y at 568)

0 Help Ameﬂca Vote Act 42 US.C.§ 15301 et seq.
_ s
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This Couft'.in- Sandusky s:ttuck'do\%rn direoﬁve-'s-of. the Ohio Secretary of.S'tate _
which placed the responmbﬂlty for conﬁnmng a prowsmnal voter’s ehgiblhty on the
-po]l worket, Instead AY arzdw@f held that “[ijn Ohio HAVA requjxes that a prowsmnal |

ballot be issued oni_y_'to voters afﬁrmmg that they are ecligible to vote and are.

registeeed to vote in the precinct- in which they seek to cast a ballot.” Id at 576. The

result of Ay arm’zmé_y is that the ehgibﬂlty deterrnlnaﬁon of a voter is no? to be made at the

polling location by the poll wotker. Sandusky sxgmﬁcantly noted ‘that nowhere in

HAVA is there ind_i_catio_n that Congress intended that a voter’s ehgl;bﬁlty to cast a

' provisional ballot should exceed her eligibility to cast a regular ballot. Id- at 576.-

Sandusky held:

HAVA is qwntessentlzllljr about being able to st a provisional ballot. No one
should be ‘turned away’ from the polls, but the ultimate legality of the vote cast
provislonally is generally a matter of state law. . . A voter casts 2 provlsmnal ballot
at the petil of not being eligible to vote under state law; if the voter is not eligible,
the vote will not then be counted.

Id. at 576,

The panel discu.s_._ses at length the equal pro_te_cf:ion 1ssues Whic-h could occur if

the Board counted the 27 ballots'and not other categories of provisional bﬁﬂots. Yet

this result comes at the e}\pense of the federal and state statutory scheme for
: deterrmmng the vahchty of provmonal ballots. . aﬁdwxéy spec1ﬁca]ly Stated that “[t]he a

| | distdct- couxt ‘may hot order the enforcement of . . . any other order reqmnng the |
: eounnng .of proWSlonaI votes case outside the precmct of the voter’s re51dence >1d. at

579 Contrachctmg that holdmg, the panel has opened the door for the countlng of |
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- wrong pxecinct-b‘ﬂ]lots and in doing S0 'ci-'eated a'gl_a'ring 'e'_ise'ception. to the .co.rrect |
'precmct votlng requlrements of Oluo The panel decision, in effect seerns to mandate

a poll worker efror” exceptlon under HAVA.™ If the panel is mandatmg a “poll

w'orker. error” exception to the precinct voting system, the panel has usurped the

power of the Ohio General Assembly to deteﬂnine .how to conduct“elecﬁoﬁs and has
Implemented thls exception for: a]i future Ohio elecfmns Thls isa momentous
-_dec:tsmn and should be d11:ecrly addressed by the fu]l 6" C]rcuit ‘before such a

| fundamental change to Ohio law is-to be requn:ed

D-. ~ Statewide Irnphcatmns of the Panel’s Dec:smn

The panel holds that “we need not address Whether cither the initial countmg_

_ of the 27 -nﬁscast'baﬂots or'the'.subsequent prowaon'al—ba-]lot _mves-ttgauon tises 10 &

level of unconstﬂ:utional Inequahty when conmdemd in a }ypazbezzm! state\wde

.challenge ” Panel at 33 (emphasis added) While it is true that there have not been any
statewide election c-hallenges to date, the issues facing Ohio boar_d_s of elections are |

very real. Cutrently in Ohio there are state election contests in Lucas County and Ere

Coi‘mty” The -is'sue in tho'se cases is whether certain provisional ballots should be

: counted Ewdeﬂce was also prowded by Hunter that Lucas, Seneca Wﬂhams and '

B _Trumbu]l counues counted prov1510ml ballots cast in the wrong pLecmct Panel at 32 N

N L The creation of 4 poH wor.ker ettor exception would: also affect other states. See Id
. at 568 (In at least 27 of the states using a precinct voting system including Ohio, a

voter's ballot will only be counted as a valid ballot if it is cast i the correct precinct.).

2 See Saranton v Licas County Board of Elections, Case No, C10201008257 (Lucas
County Ct: of Common .Pleas) and Pazzl . ] fr@f, Case No. 2010 CV 0983 (Erte N

County Ct. of Common Pleas).
10
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iéferencing’_ ..R_WZ_O—-'?. .The panel co.noludcs that these ;zs.s_ues':shotdc_'l. : be _r'e__sol'ved' in
separate litigation, Panel at 33. But -to_whz;t_.end'? Ohio boards _of elections are faced
B Wi&xapplymg di-ffe'roof court -deoisions with contradictory resulté. Indeed, thr—: Boa;d is
. _'currenrly tasked w1th complying. with the panel .d'ec'i'sion a_n'd 'the'Paz'm.‘ér‘;décision. In -
addltion as’ the Lucas County: and Frie Courityr ‘cases procecd Ohlo boards of
'elecnons will hkely treat the ballots dIfferently than mandated in this case as they are
| bound to follow Painfer. The panel derues this is an issue for the 6“’ Clrcult 1d. at
: -32,331.__'{‘1_18- imp-act of t_his case goes beyond the b_allots cast for Hamilton County
- ]uvemle Courfj_"ldge.f’_BeCa..us.e_ similar cases ate proceeding in stat'e..and federal cotzits,
| Ohlo pxo.visiooa‘i {fo.ters wil -b_e. subject to unequak treatm'ont if the pgnel decision -
-.sf.ar_ids. B | -
| E. The Panel’s Equai Protection Findings -Conﬂjct wﬁh Bush v. Gore
The panel compounds the dcﬁc1enc1es of the district court s reliance on Bmf; v.
Gore as a basis for gtantmg rehef in two unportant.ways F}rst the. panel indicated that
thore are senous equal protect{on concerns with the Board’s review of the 27 absentee
.-__ballots smce the decusmns of the Board were not the result of a broader pohcy
.. detemnmaﬂon by the State of Ohio. Panel at 27. Te the contrary, the Board followed
o Ohlo ]aw and the d1rect1vas of Secretar} of State Brunner in rewcmng the provlstonal
B ballots cast in Hamﬂton County In parttcular Dltecnvc 2010-74 outhned the steps _.
_the Boaxd was to take n revmmng all prowsmnal ba]lots cast in the November 2, |

2010 election, R.1 2. As explamed above, the same level of review was afforded to all

11




© Case: 113060 Document: 006110868130 Filed: 02/10/2011 Page: 16

'_ :provrsmnal ballots However. if the 27 ballots should not have been counted (as heldf
i Pcazmzj thts instance could have been remedied by the distrlct court Instead the o
| -'__3.d1.st1:1ct coutt ordered an mvesﬁganon of wrong precmct ballots wtthout ény standards o
“whatsoever. énd w1th0ut regard to Ohio law. Nexf Sccretary .of State Brunner
o _. .mvemed an mvestzgauon procedure for ¢ po]l wotker error” that did not exist for aﬁy o
B other baﬂot_cast'm'the Novembe_r-z, 2010 'glecuon ;was_unspppqrted_by Ohio law; -
and lacked _t.:vi_deﬂtiary' standards. R.21-1. Eﬁen ﬂloiugh the _'panel-.agre_ed' t.l'lif.l..f-;‘[i].‘f. is

w1thm the provmce of the Qhio Supreme Coutt to detemﬁﬁe whether Sec._retar}r of

: State '_]"ennifer 1. B:cunﬁei:’s directives comply with state law gc;vemifi_g 'eléction

: procedums”14 and even though Painter held that “[t ]he secretary of state’s postelection

'_ '1nsttuct10ns to the boatd of elecuons were not justified by Ohio Iaw”'s the panel

'tﬂﬂma'tely- held tha"t anne‘r § mves‘tlgatzon \%ras proper under federal law. Panel a-t-._S_O. |
o _ Then desplte the” fact that the O}uo Supreme Court found that the Brurmer

. .'mvesnganon was lmproper under Ohio law the panel compounded this error by:_
holdmg that the dlSttht court could consider the ewdence obtamad from that |
mvest:gation Panel at 31. Thls conclusion cﬁnnot be supported by the holdmg of Bush

- Gore. _'Changi_ng_. -th_e 'standards of revmw for pxovis_loﬂa'l_-_baﬂots_ after rh_e_ ele_c-_tl_on'

B Th13 mvesugation was even much more extensive dhan the poll worker etror
standards “for investigation of the ballots sub}ect to the NEOCH Consent Decree '

R.1-2 (Dxrectzve 2010-74).

4 Panel at 28 (quoting Painter at- 21), - |

15 Painger at 22-23. The Painter-court in part set aside Dlrecmve 2010 80 because it
' __created 2 chspamte review of Ohio provisional ballots Id. at 18-19.

12




'c_a_se': 11-3060 Document: 006110868130 Filed: 02/10/2011 Page: 17

- Causf:s_' -the_pr_.eciée type of harm 'ﬂﬁ'e.Unite’dfS.t.ates--_Suprenie- Coutt iﬁarned_.again:s't._See '

Bzmb at 109

Secondly, the panel mamtams that, because Secretary Brunner established _

B 'ob]ectwe standards for teview of the wrong precmct ballots in Hamﬂton County as
;-oéposed to Flonda s statemde standardless recount, the.requnements of Bush v. Gore
_have been. saﬁsﬁed Panel at 30-31. But Secretary annex chd not mpose her

o mvesuganon standards statewide. No other prowsmnal ba]lots 1n Ol'uo fecenred this
type -.of e:»c(:esy.ve:rc-*.wexux_z.16 The Bush Court declined to condone the tecount ordered

by the Flonda Supreme Court since it was “obwous that the fecount [could not] be
: conducted in. corﬁphance mth the requirements of equal paotecuon and due process '
| '._Wltheut substantlal addluonal work.” 1d at 522 ije the Bush Court’s refusal to

. uphold the I‘londa Supreme Court s uneven treatment of Votes the panel’s remand of

g : this -_case 10 '.-_t'he' district_c_eurt-to. proceed with the res_ults. -Qf an irnp_r'oper' investigation

 conducted only in Hamilton County should not be permitted.

| In addition Whether fhe criteria under which the Bdard -conducted-”itsf r'evie'w '

3 were “ob;ecm;'e is entu:ely besntle the pomt Bush v. Gore apphes only to legally cast. .
o __baﬂots 531 U S 98 106. It exphcxdy prowdes that states must have standards for'-
'-what constltutes 2 legal vote that are umform in apphcaﬁon and not sub}ect to

::'”muluple mterpretatlons Id at 105 109 It is 1egallY cast. ba]lots that ma}’ not be:: -

o As explamed above whﬂe the panel rehes on the fact that the only race before this .
 courtis the race for Hamilton County Juvenile Judge, ‘this is not the only tace in Oth-
. that will be detemnned by howr prowsmnal ballots are treated . _
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-.aceorc.ied arbnmey and dlspaxate tceatment Id This . mettee ccmcems dlsparate
. _treatment between eiasses of ballots osten51b1y cest m wolaeon of the umfom;'
" - _standards of Oh10 law by thch ba]lots cast in the wrong precmct a:Le. not to be.
; -eeunted In any event, e;ven if the quesﬁoned ba]lots were Iegally cast, the ob}ecuve :

5 f-fstaﬁdards requlred by Busb 2. Gare leave no-room for Board the Secretaty of State ot

the dlstnct court to presume uregulanty, convert the. absenee ef evldence into. a

ﬁﬂdmg, or rely on urcumstanual mferences which may be mterpxeted in 1ncon51stent
xvays The Secretary d.ld 50 in 1ssumg het repudiated dlrecttve 2011 03, and the dlstﬁct "
court erted -m'relmng-upon it.

F. The Board’s Actzons do not Constuute an Equai Ptotecuon nor a. )
 Due oncess leation '

The Board’s decnsmn to count the 27 baﬂots may be ﬂawed but the acttons of '
.the Board were ot dlscrmunatory In hls concurrence }udge Rogers writes that the'

o hkehhood of an equal protection wolauon is not particulaﬂy sttong since. [t]he two_ -

groups of Wrong precmet ballots ate sufﬁt:lemly dlfferent that Oh10 law could permit

'countmg the 27 Votes on the ground that the error was much Mote clearly and_
_ascertamably not- attﬁbutable to the Voter thas in, the elect:tonuday pol]mg place .'
R | ':eitea,ﬁons . Co.n.cu.rrence at 42 Even coﬁnsel for Intervemng Plamuff Ohio e
: :3 De@oeeahc Party, dmzts that the baﬂots cast at the Board ofﬁees priot eo the election._'--' . |
- and. those cast m the. preancts on eleehon day are d.lfferent and should be sub}eet to.'.-.'

' di}'fferei;_t_ ._typ'eS"_ 0:_f xeviEW.'_R.-f%O,-pp} 2931, L
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~ Thete wéfe 27 vOtefs who weat to"thé' t:orrect jurisdictiori and. _W'ere hand-'ed'the o
- wrong ballot Thls exror was evxdent from the Board s revlew of the prowglonal ballot

o envelopes There were 269 pioWswnai voters Who went to the mcorrect }unschctton-

and were handed the correct baﬂot for that ;uﬂsdmuon When the Board found

obwous. etrots .\mth reg.a;rd. to certa.m prowsmnal baﬂots f_hey were corrected if
o poséﬂale based upon the ewdence available. If soch corrections should oot have been.
- '-made under state law, that is a .mistake wiaich does not wohte the nght to due
process See Dame.{r» wzmm 474US. 327, 328, 106 s Ct. 662, 663, (1986) (the Due. |
B Process Clause is. sn:npiy not Imphcated by a ﬂeglzgeﬂf act of an ofﬁcml) Ohlo s intesests
| in conducuﬂg tlmely elections should not be- overlooked b} thJ,s Couﬂ: \that the _-
distﬁct court mmally ordered .and what the. panel has oW sanctloned is that a small
B . group of ballots cast in I-Iatmlton County should be sub}ected to an addlttonal supet
review for 1ssues that do not affect the validity of a ballot under Ohlo law. Thjs"
. 'demsmn also mwtes federal court action each tlme a boazd of electtons rejects a ba]lot.- |
_ fegoxdless of whether that decxsmn is supported by state law ancl irrespective of the.'_- |
| .p.racttcal nnph-catlons. of _ho-ld_mg extensive 1.nx_rest1gauoos into the actions of thousands
| '.__ofpollworke.rs S B A |

o -'-IV coNcwson

For the reasons advanced above thc Hanulton County Boax:d of Elecuans:’- o

| fequests 't_h_at thls -C_ourt rehcar .thls mat_ter en banc.
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'Respectﬁllly submitted
 JOSEPH T. DETERS
PROSECUTING ﬂTTORNEY o
HAMILTON COUNTY OI-IIC) S
BY: |

s ames. W. Harper
']ames W. Harper

 Thomas Grossmann - -
David T. Stevenson
Colleen M. McCafferty

Assistant Prosecuting Attotneys. -

- 230 Bast Ninth Street, SLute 4000
Cincinnati, Ohio 45202 o
ddn:  (513) 946- 3159(Harper) |

(513) 946-3058 (Grossrnarm)
(513). 946-3120 (Stevenson) -
(513) 946-3133 (McCaffeLty)
(513) 946-3018

A#m.syy ﬁor Hamz:’raﬂ Cozmgy Boam’ syr E!ecz’zom | B
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CERTIFICATE OF COMPLIANCE

1 hereby cemfy that the Bnef of- Defendaﬂt, Harmlton Count}r Board of ]

o Elccuons is in. comphance Wlﬂ‘l Rule 32(&)(7) of the Fedeml Rules of Appe]late_-" .
" Procedurc I certtfy that this document conta.ms 00 more than 15 pages in Garamond'_ "

'_s_jtyle_a-t 14 po-mt_ typ.efgce.

James W. Harpel

_'1'V. g
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CERTIFICATE OF SERVICE

I hmeby cemfy that the foregomg Was filed ofn February 10 2011 usmg the

"_"Court s CM/ ECT‘ system, whlch will transtnit notice of the ﬁ]mg to all counsel of |

- record m thls case '

]ames W, Harper _'
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EESIGNATION OF RELEVANT DISTRICT COURT DOCUMENTS

. -' _’Record

©OR3BA

'_Descnpnon
| Complmt '_ | |
R12 Complamt Exhibit A, SOS Dircctive 2010- 74
- _Complamt EXthltB BOE Meetmg Tmnscnpt
- Order Granting in Part Motion fot TRO and Prehmmary In}uncnon |
(November 22 2010)
| R20-7 Emergency Mouon for Ordet 16 Enforce Prehmmary In]unctmn Otder,
o - Exhibit F, Boa:d Mmutes for Lucas, Seneca Wﬂhams anid Trumbull -
--Coum:tes - '
_R_".Zl—_ll-_" o .:Nouce by Hunter re Emergency Motion, bxhlbn: 1 SOS Dlrecuve 2010-
80 _ o
_'E'.mergencyr Moﬂon to Enforce judgmeﬂt Exhlblt 1 SOS Directive
. 2011 04 .
R:39 Order Grantmg in Part and Denymg in Part Moﬂen to Enforce |
Prehxmnary Injuncnon Ganuaty 12, 2011) :
) R4O .. 'Ttanscx:lpt of Proceedmgs held December 27, 2010
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. Exhibit

:..-..'__Descngtlgn o ' o

.Smth Cm:mt Opimon Hmz‘er 2 Hamz!fan Cazmz_ty Baara’ cyf E!emom, et aj .
: '___Case Nos 10- 4481 11 3059 and 11- 3060 (]anuat:y 27,2011 .

- Stane =3 m! Pazm‘er 2. Brzmmr Shp Opimon No 2011 Ohlo 35 (]qnuary 7,
2011) o | _ |

"RC 3501 01
- RC350316 N

(RC.3505.181
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