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Introduction

Plaintiffs have moved for a temporary restraining order (TRO) and preliminary injunction
prohibiting Defendant from releasing the voter preference information pursuant to MCL
158.615c until this Court has entered its decision on Plaintiffs' motion for summary judgment.
Secretary of State Land should not be enjoined from releasing voter preference information in
compliance with the requirements of MCL 168.615c. Plaintiffs are not likely to prevail on their
claims, nor do the equities weigh strongly in favor of issuing a preliminary injunction. Neither
have Plaintiffs demonstrated immediate irreparable harm to support issuance of a TRO.

Plaintiffs' requests for injunctive relief are also barred by the doctrine of laches.



Statement of the Facts

In 2007, the Michigan Legislature enacted Public Act 52 of 2007, which amended
Michigan Election Law by changing Michigan's presidential primary process from an open one
to a semi-closed statewide primary. The bill, which took effect on September 5, 2007, requires
that a political party to receive at least 25% of the total vote cast in the State in order to
participate in the primary.! The bill refers to a political party authorized to participate in the
presidential primary under the law as a "participating political party."? Previously, a political
party that received less than 5% of the total vote cast nationwide for the Office of President in
the last presidential election could not participate in the statewide presidential primary election.

In order to vote at the presidential primary, electors appearing to vote at a presidential
primary must indicate in writing, on a form prescribed by the Secretary of State, which
participating political party ballot they wish to vote. Under 168.615c, the challenged provision
of the bill, the Secretary of State must develop a procedure for city and township clerks to use in
keeping a separate record at a presidential primary.® The separate record contains the printed
name, address, and qualified voter file number of each elector, as well as the participating
political party ballot that the elector selected at the primary.® In order to ensure compliance with
state and national political party rules of each participating political party, the act also requires
the Secretary of State to provide these records to the chairperson of each participating political

party.’

1 PA 52 of 2007.
2 PA 52 of 2007.
¥ MCL 168.615¢(3).
* MCL 168.615c(3).
> MCL 168.615c(5).



A participating political party may only use the information transmitted by the Secretary
of State in the manner and for the purposes proscribed by the statute, namely, to support political
party activities by that participating political party.® A participating political party may not use
the information for commercial purposes.” Otherwise, this information indicating which
participating political party primary ballot an elector selected, is confidential and exempt from
disclosure under the Freedom of Information Act and may not be disclosed to any person for any
reason.® Any person who uses the information for a purpose not authorized by the statute is
subject to criminal penalties.®

PA 52, enacting 8 1 provides, "If any portion of this amendatory act or the application of
this amendatory act to any person or circumstances is found invalid by a court, it is the intent of
the legislature that the provisions of this amendatory act are nonserverable and that the remainder

of the amendatory, and without effect."*°

® MCL 168.615¢(8).

" MCL 168.615¢c(7).

8 MCL 168.615c(4).

¥ MCL 168.615¢(11).

19pA 52 of 2007, enacting § 1.



ARGUMENT

This Court must consider four factors in determining whether to issue a preliminary
injunction: (1) the plaintiffs' likelihood of success on the merits; (2) whether the plaintiffs may
suffer irreparable harm absent the injunction; (3) whether granting the injunction will cause
substantial harm to others; and (4) the impact of the injunction upon the public interest.* These
four factors are not prerequisites to be met, but rather, must be balanced as part of a decision to
grant or deny injunctive relief.> "Although no one factor is controlling, a finding that there is
simply no likelihood of success on the merits is usually fatal."** Although the Court must
balance these four factors, plaintiffs must always demonstrate irreparable injury in order for a
preliminary injunction to issue.** The extent to which a party must demonstrate a substantial
likelihood of success generally varies inversely with the degree of harm the party will suffer
absent an injunction.” A preliminary injunction will not issue unless plaintiffs' right to relief is
clear.'®

Plaintiffs fail to meet this standard. They have not demonstrated a likelihood of success
on the merits because under the applicable balancing test the burden on Plaintiffs is minor and
Defendant cites sufficient evidence to demonstrate that the State has a legitimate interest in
providing the party preference information only to the participating political parties.

Additionally, Plaintiffs have not demonstrated that the equities weigh in their favor. Nor have

1 Dixie Fuel Co v Comm'r of Soc Sec, 171 F3d 1052, 1059-60 (CA 6, 1999) (citing Connection
Distrib Co v Reno, 154 F3d 281, 288 (CA 6, 1998)).

12 performance Unlimited v Questar Publishers, Inc, 52 F3d 1373, 1381 (CA 6, 1995).

13 Gonzales v Nat'l Bd of Med Exam'rs, 225 F3d 620, 625 (CA 6, 2000).

4 Neveux v Webcraft Technologies, Inc, 921 F Supp 1568, 1570-71 (ED Mich 1996).

1> Neveux, 921 F Supp at 1571 (citing Cincinnati Sub-Zero Products v Augustine Med, Inc, 800 F
Supp 1549, 1557 (SD OH, 1992)).

18 Neveux, 921 F Supp at 1571 (citing Merrill Lynch, Pierce, Fenner & Smith, Inc v Grall, 836 F
Supp 428, 432 (WD Mich 1993) (internal citations omitted)).
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they demonstrated immediate irreparable harm such that a TRO should issue. Finally, Plaintiffs'
requests for injunctive relief are barred by laches.

l. PLAINTIFFS HAVE NOT MET THE CONSIDERATIONS THAT SUPPORT
THE EXTRAORDINARY RELIEF OF A PRELIMINARY INJUNCTION.

A. Plaintiffs are not likely to succeed on the merits.

To subject every voting regulation to strict scrutiny by requiring that the regulation be
narrowly tailored to advance a compelling state interest, would "tie the hands of States seeking to
assure that elections are operated equitably and efficiently."!” Thus, the Supreme Court has
adopted a more flexible standard.™® In assessing the constitutionality of a state election law,
courts first examine whether the law burdens rights protected by the First and Fourteenth
Amendments.'® It must then identify and evaluate the precise interests asserted by the State as
justifications for the burden imposed, and consider the extent to which those interests make it
necessary to burden plaintiff's rights.?° If a challenged law substantially burdens constitutional
rights, the State must show that it advances a compelling state interest,?* and must be narrowly
tailored to serve that interest.”” If the burden is minor, however, and a state election law

provision imposes only reasonable, nondiscriminatory restrictions on the First and Fourteenth

7 Burdick v Takushi, 504 US 428, 433; 112 S Ct 635; 116 L Ed 2d 653 (1991).

'8 Burdick, 504 US at 433.

% Eu v San Francisco Democratic Central Committee, 489 US 214, 222; 109 S Ct 1013; 103 L
Ed 2d 271 (1989) (citing Tashjian v Republican Party of Connecticut, 479 US 208, 217; 107 S
Ct 544; 93 L Ed 2d 514 (1986) and Anderson v Calebreeze, 460 US 780, 789; 103 S Ct 1564; 75
L Ed 2d 547 (1983)).

20 Anderson, 460 US at 789.

2! See, e.g., Tashjian, 479 US at 217, 222.

22 See, e.g., llinois Bd of Elections v Socialist Workers Party, 440 US 173, 185; 99 S Ct 983; 59
L Ed 2d 230 (1979); Dunn v Blumstein, 405 US 330, 343; 92 S Ct 995; 31 L Ed 2d 274 (1972).
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Amendment rights of voters, "the State's important regulatory interests are generally sufficient to
justify" the restrictions.”®
i Under the applicable Anderson balancing test, MCL 168.615c is
constitutional because it only imposes a minor burden on Plaintiffs'
First Amendment free speech rights and freedom of the press rights,
and is supported by a legitimate State regulatory interest.
As nonparticipating political parties in Michigan's 2008 primary, which was held January
15, 2008, Plaintiffs have no First Amendment rights to the voter preference information collected
from that primary. It is also well-established that the press does not have "a substantial right of
special access to information not available to the public generally."* Even if the statute
implicates the First Amendment, under the Anderson balancing test, MCL 168.615c's burden is
slight, indirect, and remote. The statute does not restrict speech that is at the core of the electoral
process or of First Amendment freedoms. It does not deny—or even significantly lesson—any
nonparticipating parties' opportunities to promote their candidates or place their candidates on
the ballot. It also does not impinge on Plaintiffs' or their members' freedom to associate to
express their views to voters, or the voters' ability to express preferences. Nor does it deny or
significantly lesson the media’s opportunity to discuss political candidates, parties, and issues, or
significantly limit political consultants in their work. The end result of Plaintiffs not having
access to or use of this information is not a minor party's equal opportunity to win votes, or the
stifling of the media's voice on important election issues.
The State's legitimate regulatory interest in limiting access to and use of voter preference

information collected in the primary is sufficient to justify MCL 168.615c's reasonable,

nondiscriminatory restrictions. The Supreme Court has recognized as "important™ and sufficient

23 Burdick, 504 US at 434 (citing Anderson, 460 US at 788).
24 Bronzburg v Hayes, 408 US 665, 684; 92 S Ct 2646; 33 L Ed 626 (1972).
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to justify reasonable, nondiscriminatory restrictions, the following regulatory interest: 1)
“preserv[ing political] parties as viable and identifiable interest groups,"® “enhanc[ing] parties'
electioneering and party-building efforts"? and "guard[ing] against party raiding and 'score loser’
candidacies by spurned primary contenders."?’ Specifically, the Court has held that since
encouraging citizens to vote is an important state interest, a State is entitled to protect parties'
ability to plan their primaries for a stable group of voters. ?® As this Supreme Court held in
Tashjian, a State may enact laws "to prevent the disruption of the political parties from
without."?

On numerous occasions, the Supreme Court has held to be constitutional regulations that
ensure orderly elections. For example, the Court has held that a state may impose restrictions
that promote the integrity of primary elections.® It has also held that a State may regulate the
flow of information between political associations and their members when necessary to prevent
fraud and corruption, that preventing election fraud and preserving the "purity of the ballot
box" are legitimate State interests.*® In American Party of Texas v White, the Court held to be

constitutional the requirement that major political parties nominate candidates through a primary

%% Clingman v Beaver, 544 US 581, 593-594; 125 S Ct 2029; 161 L Ed 2d 920 (2005) (citing
Nader v Schaffer, 417 F Supp 837, 845 (D Conn, 1976), aff'd 420 US 989; 97 S Ct 516 50 L Ed
2d 602 (1976)).

26 Clingman, 544 US at 593-594 (citing Nader, 417 F Supp at 845).

2 Clingman, 544 US at 593-595 (citing Storer v Brown, 415 US 724, 730; 94 S Ct 1274; 39 L Ed
2d 714 (1974)).

%8 Clingman, 544 US at 596 (citing California Democratic Party v Jones, 530 US 567, 587; 120
S Ct 2402; 147 L Ed 2d 502 (2000) and transcript of oral argument).

29 Eu, 489 US at 227 (citing Tashjian, 479 US at 224).

%0 Am Party of Texas v White, 415 US 767, 779-780; 94 S Ct 1296; 39 L Ed 2d 744 (1974).

31 Eu, 489 US at 229 (citing Buckley v Valeo, 424 US 26, 27; 96 S Ct 612; 46 L Ed 2d 659
(1976)).

%2 Bay County Democratic Party v Land, 347 F Supp 404, 437 (WD Mich, 2004) (citing Dunn v
Blumstein, 405 US 330, 345; 92 S Ct 995; 31 L Ed 2d 274 (1972)).
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and that minor parties nominate candidates through conventions.® Likewise, in Rosario v
Rockefeller, the Court held constitutional a requirement that waiting periods before voters may
change party registration and participate in another party's primary.** In Bullock v Carter, too,
the Court found constitutional reasonable filing fees as a condition of placement on the ballot.*®
In these cases, the first amendment burden was "the indirect consequence of laws necessary to
the successful completion of a party's external responsibilities in ensuring the order and fairness
of elections."®® As the Supreme Court has recognized, and as the Michigan Supreme Court
recognized when it decided Grebner, States have a "strong interest” in the stability of their
political systems and, while the may not enact "unreasonably exclusionary restrictions,"” they
"need not remove all of the many hurdles third parties face in the American political arena
today."*’

Applying this case law precedent, the burden on Plaintiffs is minor. The minor parties
here have access to a list of voters who voted in the primary. The fact that Plaintiffs do not have
access to voter preference information is a consequence of a reasonable law designed to ensure
the purity and integrity of Michigan's primary. The State appropriately balances voters concerns
over who gets their information with the interest of the participating political parties knowing
who is voting and associating with that party. By providing the voter preference information to
the participating political parties, the State satisfies those parties that the primary actually
occurred. The State accomplishes this important task by providing to the head of each

participating political party a record of each elector, the elector's address and qualified voter file

%3 Am Party, 415 US at 779-780.

% Rosario v Rockefeller, 410 US 752, 761; 93 S Ct 1245; 36 L Ed 2d 1 (1973).

% Bullock v Carter, 405 US 134, 145; 92 S Ct 849: 31 L Ed 2d 92 (1972).

%6 Eu, 489 US at 232 (discussing the holdings of American Party, Rosario, and Bullock).

¥ Timmons v Twin Cities Area New Party, 520 US 351, 367; 117 S Ct 1364; 137 L Ed 2d 589
(1997).
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number, and the participating political party ballot selected by that elector at the primary. As
articulated in the statute, this ensures compliance with state and national political party rules of
each participating party.® The statute applies to all participating parties, whether they are major
or minor parties.* Defendant also applies the statute evenhandedly to all parties who participate
or seek to participate in the primary. Due to the need for some confidentiality of voter
preference information, particularly with regard to the impact on voter turnout in the primary, the
statute does not allow for wider distribution of this information beyond the noncommercial
political activities of the participating political parties.

Plaintiffs cite a number of cases in support of their assertion that attempts to limit
information to the major political parties are unconstitutional. (PIs' Br in Support of Motion for
Preliminary Injunction, p 3.) The instant case is readily distinguishable from those cases. In
Socialist Workers Party v Rockefeller, for example, the list of registered voters at issue was
available for public inspection at each main or branch office of the board of elections.
Additionally, surplus copies could be sold to anyone requesting them.*® Minor parties can get
access to a list of voters who voted in the primary. Although they do not have access to voter
preference, information, voter preference information is not the type of "significant subsidy" that
was at issue in Rockefeller.** In contrast to Rockefeller, where there was no justifiable reason for
adding an arbitrary requirement on parties that had already placed their candidates on the ballot,
the State of Michigan has a justifiable purpose in limiting the information to participating
political parties. Similarly, in Libertarian Party of Indiana v Marion County Board of Voter

Registration, the voter registration lists at issue were available for public perusal, yet were only

% MCL 168.615c(5).

% MCL 168.615c(5).

%0 socialist Workers Party v Rockefeller, 314 F Supp 984, 995 (SD NY 1984).
* Rockefeller, 314 F Supp at 995.
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distributed to the two major political parties.** Here, the voter preference information is not
publicly available, and there is a legitimate interest in limiting dissemination of the information.

The burden on Plaintiffs' First Amendment rights is at most minor and indirect,
Defendant's legitimate regulatory interests justify that slight burden, and the statute does not
invidiously discriminate between minor and major parties.

ii. The statute does not violate the Equal Protection Clause.

Plaintiffs have brought their claim under 42 USC § 1983, which states that "every person
who, under color of any statute, ordinance, regulation, custom, or usage, of any State . . .,
subjects, or causes to be subjected any citizen . . . to the deprivation of any rights, privileges, or
immunities secured by the Constitution shall be liable to the party injured.” To establish a claim
under 42 USC § 1983, the plaintiff must satisfy two elements: (1) that there was a deprivation of
a right secured by the Constitution or the laws of the United States and (2) that the deprivation
was caused by a person acting under of color of state law.** The second element is not in
dispute. The Defendant, as Secretary of State, oversees the administration of elections pursuant
to federal and state law. Under the first element, however, Plaintiffs must demonstrate that MCL
168.615¢ will cause deprivations of rights secured by that statute or the Constitution.** The
statute does not give Plaintiffs a right to the information they seek, nor can they demonstrate
sufficient constitutional deprivation under the applicable Anderson balancing test. Thus,

Plaintiffs are not likely to succeed on the merits of their equal protection claim.

%2 Libertarian Party of Indiana v Marion County Bd of Voter Registration, 778 F Supp 1458,
1459 (D Ind 1991).

3 Bay County, 347 F Supp at 424 (citing Wilder v Virginia Hosp Ass'n, 496 US 498, 508; 110 S
Ct 2510; 110 L Ed 2d 455 (1990)).

4 Bay County, 347 F Supp at 424 (citing Maine v Thiboutot, 448 US 1, 4; 100 S Ct 2502; 65 L
Ed 2d 555 (1980) (recognizing that Section 1983 actions may be brought against state actors to
enforce rights created by federal statutes as well as by the Constitution)).

13



As the Supreme Court has recognized, statutes create many classifications that do not
deny equal protection.” It is only invidious discrimination that offends the Constitution.*® The
Equal Protection Clause does not necessarily forbid separate procedures for small parties and
major parties.*” More specifically, the Supreme Court has recognized that there are obvious
differences in kind between the needs and potentials of a political party with historically
established broad support, on the one hand, and a new or small political organization on the
other. In American Party of Texas v White, for example, the Court recognized that a State is not
guilty of invidious discrimination in recognizing these differences and providing different routes
to the printed ballot. The Court wisely stated that "[sJometimes the grossest discrimination can
lie in treating things that are different as though they were exactly alike. . ."*

Here, Plaintiffs are not similarly situated to participating political parties. Neither the
minor party Plaintiffs, nor the Media Times or an individual plaintiff political consultant have the
same need for or uses for the information as do the participating political parties. While the
statute creates classifications based on participation, it does not create classifications based on
whether a party is major or minor, nor does it intentionally seek to exclude a minor party or
prevent them from gaining access to voter preference information. It allows for any participating
political party to gain access to the information. There is no invidious discrimination in creating

separate procedures for participating political parties and nonparticipating political parties or

* American Party, 415 US at 781-782 (citing Ferguson v Skrupa, 372 US 726, 732; 83 S Ct
1028; 10 L Ed 2d 93 (1963) (footnote omitted)).

“® American Party, 415 US at 781 (citing Ferguson, 372 US at 732).

" See American Party, 415 US at 782 (Equal Protection Clause not violated by requirement that
small parties had to proceed by convention whereas major parties were permitted to choose their
candidates by primary election).

8 Am Party, 415 US at 782 (citing Williams v Rhodes, 393 US 23, 31; 89 S Ct 5; 21 L Ed 24
(1968)).
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other entities, especially where the State has articulated a legitimate reason for providing the
information solely to participating political parties.
iii. The statute is not vague or overbroad.

Plaintiffs claim MCL 168.615c is overbroad because it reaches and restricts conduct that
is protected by the free speech clauses of the United States and Michigan constitutions. (R 1,
Complaint, § 50.) They also claim the statute is vague because it does not provide adequate
notice to new organizations and others as to prohibited conduct. (R 1, PIs' Complaint, § 51.)

Under Grayned v City of Rockford, the standard for vagueness is whether the statute
"give[s] the person of ordinary intelligence a reasonable opportunity to know what is
prohibited."*® The statute must also "provide explicit standards for those who apply them."*°
MCL 168.615c does both. A person of ordinary intelligence can read the plain language of the
statute and know what actions would subject them to criminal penalties. Therefore, section 615¢
IS not vague.

Neither is it overbroad. The overbreadth doctrine allows plaintiffs to attack the

constitutionality of a statute or ordinance "'not because their own rights of free expression are

violated, but because of a judicial prediction or assumption that the statute's very existence may

cause others before the court to refrain from constitutionally protected speech or expression.™!

Before applying the "'strong medicine™ of overbreadth invalidation, the Supreme Court has

insisted that a law's application to protected speech be "substantial,” not only in an absolute

* Grayned v City of Rockford, 408 US 104, 108; 92 S Ct 2294; 33 L Ed 2d 222 (1972).

*® Grayned, 408 US at 108.

> Prime Media, Inc v City of Brentwood, 485 F3d 343, 349 (CA 6, 2007) (quoting Virginia v Am
Booksellers Ass'n, 484 US 383; 108 S Ct 636; 98 L Ed 2d 782 (1988)).
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sense, but also relative to the scope of the law's plainly legitimate applications." before applying
the "strong medicine" of overbreadth invalidation.>

That standard is not met here. First, section 615c's restrictions on access to and use of
voter preference information is not so overbroad as to chill the speech of Michigan voters,
political parties, the media, or persons such as political consultants. This is underscored by the
slight burden the statute places on Plaintiffs. In fact, the reverse is true. The relief requested by
Plaintiffs—widespread access to the information—would chill Michigan voters, who value both
the integrity of the primary process and the reasonable parameters the statute places on the
confidentiality of their party preference. Additionally, a finding that any one provision of PA 52
is unconstitutional presents significant practical problems due to the Acts nonseverability
clause,> including, but not limited to, whether voter preference information could be made
publicly available and whether the State would be required to pay the cost of holding the January
15, 2008 primary. Second, as demonstrated by the slight burden, the statute's application to
protected First Amendment speech is not by any means "substantial,” especially in light of the
State's legitimate regulatory interests.

B. Plaintiffs will not suffer irreparable harm if the preliminary injunction does
not issue.

Plaintiffs have not demonstrated irreparable harm because, as argued above, the burden
imposed on them by the statute is at best a slight one. Plaintiffs do not have an inherent right to
the information they seek—nor does the statute create one. At best, any First Amendment

infringement is minor.

>2 Virginia v Hicks, 539 US 113, 119-120 (2003) (quoting Broadrick v Oklahoma, 413 US 601,
613; 93 S Ct 2908; 37 L Ed 2d 830 (1973)).
%3 PA 52 of 2007, enacting § 1.
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Plaintiffs claim there is a substantial risk that the Secretary of State could release the
information before a decision on Plaintiffs' summary judgment motion, thus destroying this
Court's ability to render a meaningful decision on the merits. Even if this information were
released before this Court's decision, Plaintiffs are not irreparably harmed by the participating
political parties having access to the information for the limited uses designated by the statute.
And it is difficult to see how release of the information would prohibit this Court from a
meaningful decision on the merits. If this Court concludes the statute is constitutional, the
participating political parties will have had timely access to the information designated by the
statute. Plaintiffs have demonstrated no irreparable harm if the participating political parties
must return or destroy the information, or alternatively, widespread public access is eventually
granted.

C. Issuance of a preliminary injunction would cause substantial harm to
Defendant participating parties, and Michigan citizens.

The participating parties would be harmed by an injunction because they would be denied
timely access to information that would allow them to verify the primary took place and was
conducted properly. Consequently, they would not be able to verify compliance with their
parties' state and national political party rules. The citizens of Michigan would be equally
harmed by a preliminary injunction. They made their decisions as to whether to vote in the
Michigan primary based, in part, on the requirements and limitations of PA 52. In turn, the
turnout and outcome of the primary—which was funded by the taxpayers of the State—may have
been affected by voter participation. At this juncture, an injunction preventing the requirements
from taking effect would affect the integrity of the process and shake voter confidence in the

primary and its verification procedures.

17



D. Public interest will not be served by the injunction.

In this case, the public interest would not be served by denying the participating political
parties timely access to voter preference information, a requirement of MCL 168.615c on which
the citizens relied when they cast their votes—or chose not to cast their votes—in the January 15,
2008, statewide primary. Absent a clear ruling that section 615c is unconstitutional, the public
interest would not be served by an injunction prohibiting the Secretary of State from complying
with the requirements of MCL 168.615c.

In short, Plaintiffs are not likely to succeed on the merits, and the balance of harms
weighs against injunctive relief. A preliminary injunction should not issue.

1. PLAINTIFFS HAVE NOT DEMONSTRATED IMMEDIATE IRREPARABLE
HARM TO SUPPORT ISSUANCE OF A TEMPORARY RESTRAINING ORDER.

Plaintiffs have not demonstrated that if MCL 168.615c is enforced, Secretary State
Land's compliance with the statute by giving the voter preference information to the participating
political parties on March 26, 2008, will cause immediate irreparable harm. It must be noted that
any perceived immediacy to the irreparable harm alleged by Plaintiffs is entirely of their own
making, and mitigates against granting this extraordinary form of relief. Public Act 52 of 2007
was passed on September 5, 2007. Plaintiffs did not challenge the constitutionality of section
615c at that time, nor did they do so immediately following the Michigan Supreme Court's
November 21, 2008, decision in Grebner v State, holding that PA 52 was not an unconstitutional
appropriation for a private purpose.> Instead, Plaintiffs chose to wait until Michigan's primary
was held and voters had already made their decisions as to whether to vote in the primary and
cast their vote in the voting booth in reliance on the requirements and limitations set forth in the

statute, including the limitations on access to party preference information. Plaintiffs' eleventh-

> Grebner v State, MSC No 125274, 2007 Mich LEXIS 2894 (Mich 2007).
18



hour move to create an "immediate "crisis that warrants the extraordinary relief should not be
entertained at the expense of the Michigan citizens, who count on compliance with enacted law.
Certainly, a TRO would not be in the public interest.

The political parties, too, would suffer harm. As discussed above, they would be denied
access to the very information that allows them to ensure compliance with state and federal party
election laws and to know who is voting an associating with their party. This harm outweighs
the slight harm to Plaintiffs, who were not participating political parties in the primary and
therefore do not have as pressing an interest in the voter preference information as do the
participating political parties. On balance, the harm to both the participating political parties and
the pubic outweigh any slight harm to plaintiffs

Plaintiffs are unlikely to succeed on the merits, for the reasons discussed in Argument |
above, and the balance of harms weighs against issuance of an injunction. A TRO should not
Issue.

I11.  PLAINTIFFS' REQUESTS FOR INJUNCTIVE RELIEF ARE BARRED BY THE
DOCTRINE OF LACHES.

Plaintiff's attempt to enjoin the Secretary of State's enforcement of section 615c is
untimely and is thus barred by the doctrine of laches. The defense of laches is rooted in the
principle that equity aids the vigilant, not those who slumber on their rights.>> An action may be

barred by the equitable defense of laches if: (1) the plaintiff delayed unreasonably in asserting

> Lucking v Schram, 117 F2d 160 (CA 6, 1941).
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her rights and (2) the defendant is prejudiced by this delay.® Federal courts have recognized the
importance of bringing a timely action in elections cases.”’

As set forth in Argument |1, Plaintiffs have known about the requirements and deadline
of section 615c since September 5, 2007, when PA 52 was passed. Neither the requirements for
or limitations on the release of voter preference information nor the March 26, 2008 deadline
have changed since the Act's passage. Plaintiffs have also known since November 21, 2008,
when the Michigan Supreme Court decided Grebner v State, that the Act was not an
unconstitutional appropriation for a private purpose.® Moreover, as Plaintiffs are fully aware
based on the plain language of section 615c, the March 26, 2008 deadline is the last day on
which the voter preference information may be provided; however, but once the information is
compiled, the Secretary of State may furnish that information on any day prior to that deadline.

Clearly, Plaintiffs could have sought injunctive relief and/or filed their lawsuit in
September, October, or even in November, instead of waiting until the eve of the deadline set for
the Secretary of State to provide voter preference information to the participating political
parties. At a minimum, Plaintiffs could have sought injunctive relief pending the outcome of
Grebner. Yet, they slumbered on their rights. The relief that Plaintiffs now seek, which is to
enjoin the Secretary of State from complying with the March 26, 2008 deadline, should be barred
by laches.

In this case, Plaintiffs' unreasonable delay in initiating this lawsuit, and especially in

seeking injunctive relief, will prejudice the Secretary of State and the citizens of Michigan. At

*® Brown-Graves Co v Central States, Southeast and Southwest Areas Pension Fund, 206 F3d
680, 684 (CA 6, 2000).

> See, e.g., Kay v Austin, 621 F2d 809 (CA 6, 1980) (plaintiff who sought to be named on a
presidential primary ballot was barred from obtaining injunctive relief because he delayed
bringing suit until twenty-five days after he knew the choice of candidates had been made).

*% Grebner, MSC No 135274,
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this point, time and money have already been invested by local election officials and the
Secretary of State's office to ensure that data is collected and compiled in compliance with the
statutory deadline. The Secretary of State's office cannot expect to meet its statutory duty if it
delays in collecting and compiling the information until the day of the deadline. Instead, had
Plaintiffs timely moved for injunctive relief, the considerable effort and expense that has already
been undertaken might have been avoided. Plaintiffs have unreasonably delayed and that delay
has prejudiced Defendant. This Court should decline Plaintiff's invitation to enjoin the Secretary
of State from complying with the statutory requirements of section 615c, as their request is
barred by laches.
CONCLUSION AND RELIEF SOUGHT

Plaintiffs have not shown that a preliminary injunction should issue because they have not
demonstrated a likelihood of success on the merits, nor that the equities weigh in their favor.
Neither have Plaintiffs demonstrated immediate irreparable harm to support issuance of a

temporary restraining order.
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WHEREFORE, Defendant Secretary of State Terri Lynn Land respectfully requests that
this Honorable Court deny Plaintiffs' Motion for a Preliminary Injunction and Temporary
Restraining Order.

Respectfully submitted,

Michael A. Cox
Attorney General

s/Denise C. Barton
Attorney for Defendant
Michigan Department of Attorney General
Public Employment, Elections &
Tort Defense Division
P.O. Box 30736
Lansing, M1 48909
Dated: February 20, 2008 (517) 373-6434
Primary e-mail: bartond@michigan.gov
(P41535)

CERTIFICATE OF SERVICE

I hereby certify that on February 20, 2008, I electronically filed the foregoing paper with the

Clerk of the Court using the ECF system which will send naotification of such filing of the
following: Defendant Terry Lynn Land's Response to Plaintiffs' Motion for Temporary

Restraining Order and Preliminary Injunction.

s/Denise C. Barton

Dept of Attorney General

Public Employment, Elections, & Tort Division
P.O. Box 30736

Lansing, MI 48909-8236

(517) 373-6434

Primary e-mail: bartond@michigan.gov
(P41535)
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