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STATEMENT OF JURISDICTION

In the District Court, plaintiffs sought declaratory and injunctive relief
barring enforcement of the voting-related provisions of the “Arizona Taxpayer and
Citizen Protection Act,” a citizens’ initiative that appeared on Arizona’s November
2004 general election ballot as Proposition 200 and was enacted by the State’s
voters. The Complaint filed by the Inter-Tribal Council of Arizona, Inc., the
Arizona Advocacy Network, the Hopi Tribe, the League of Women Voters of
Arizona, the League of United Latin American Citizens, People for the American
Way Foundation and State Representative Steve Gallardo (collectively, the “ITCA
Plaintiffs™) alleged that Proposition 200 violates the 14th and 24th Amendments to
the United States Constitution, the Civil Rights Act of 1964, 42 U.S.C. §
1971(a)(2)(A) and (B), Section 2 of the Voting Rights Act of 1965, 42 U.S.C. §
1973, and the National Voter Registration Act, 42 U.S.C. § 1973gg et seq. (the
“NVRA”).I As such, this case arose under the Constitution, laws, or treaties of the
United States, and subject matter jurisdiction in the District Court was based on 28

U.S.C. §§ 1331, 1343(a)3) and (4), 1361 and 1367(a), and 42 U.S.C. §§ 1971(d),

! Excerpts of Record, Tab 10, Clerk’s Record, Doc. 1 (CV06-01362-PHX-
ROS). Documents cited herein and contained in the Excerpts of Record (“ER”) are
cited by ER tab number and Clerk’s Record (“CR”) number, if any. If the
document is not included in the CR for the lead case, No. CV06-01268-PHX-ROS,
the case number is noted in parentheses following the CR number.
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1973;(f) and 1983. The District Court had jurisdiction to grant both declaratory
and injunctive relief under 28 U.S.C. §§ 2201 and 2202.

Following a trial on the merits of the claims remaining after entry of partial
summary judgment for defendants, the District Court issued Findings of Fact and
Conclusions of Law, entered judgment for defendants and dismissed the
Complaint.”> This Court has jurisdiction pursuant to 28 U.S.C. § 1291. This appeal
1s from a final judgment that disposes of all of the parties’ claims.

The District Court entered Judgment on August 20, 2008.> The ITCA
Plaintiffs filed their Notice of Appeal on September 19, 2008." Pursuant to Fed. R.

App. P. 4(a)(1)(A), the Notice of Appeal was timely filed.

STATEMENT OF THE ISSUES

Proposition 200 imposed strict new documentary requirements for voter
registration and election day voting in Arizona. Arizona residents, who otherwise
are qualified to vote, now must produce documentary evidence of United States
citizenship to register to vote and must produce documents establishing their
identity to vote at the polls on election day. These requirements have a significant
defect — to obtain the documents required by Proposition 200 and its implementing

regulations, citizens who lack them must pay a fee or otherwise incur a cost. As

2ER 3, CR 1041; ER 2, CR 1042.
3ER 2, CR 1042.
YER 1, CR 1047.
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the Supreme Court recently explained in Crawford v. Marion County Election
Board, 128 S. Ct. 1610 (2008), requiring voters to purchase documents necessary
to cast a ballot makes payment of a fee an electoral standard, and constitutes an
unconstitutional poll tax under the 14th Amendment’s Equal Protection Clause and
the 24th Amendment. In view of the Supreme Court’s intervening decision, this
Court’s pre-Crawford interim ruling in this case that Proposition 200 does not
impose a poll tax, to which the District Court adhered on remand, should not be
followed as the law of the case.

In implementing Proposition 200, Arizona election officials refuse to
register individuals who use the Federal Mail Voter Registration Form (the
“Federal Form™) mandated by the NVRA, 42 U.S.C. § 1973gg-7(a)(2), which does
not call for submission of any documentary proof of citizenship. Contrary to this
Court’s interim ruling, again followed by the District Court, the NVRA does not
permit Arizona to add documentation requirements to the Federal Form, or
supplant it altogether with the State’s own voter registration form. Indeed,
Arizona, like all the other states subject to the NVRA, must “accept and use” the
Federal Form as is, without imposing additional documentation requirements on

would-be registrants. 42 U.S.C. § 1973gg-4(a)(1).



Case: 08-17094 01/05/2009 Page: 14 of 60  DktEntry: 6757028

In light of this, the present appeal addresses whether the District Court erred
in granting summary judgment on two of the ITCA Plaintiffs’ claims. In
particular:

1. Whether the District Court erred in concluding that Proposition 200
does not impose a poll tax in violation of the 14th and 24th Amendments; and

2. Whether the District Court erred when it determined that Arizona’s
implementation of Proposition 200 to require voter registration applicants who use
the Federal Mail Voter Registration Form to submit documentary evidence of

citizenship does not violate the National Voter Registration Act.

STATEMENT OF THE CASE

The ITCA Plaintiffs filed their challenges to the voting-related provisions of
Proposition 200 in May 2006 and moved for a preliminary injunction on several
grounds, including that (1) Proposition 200 imposes a poll tax in violation of the
14th and 24th Amendments, (2) imposes an unconstitutional burden on the
fundamental right to vote, and (3) is pre-empted by the NVRA.? The District Court
consolidated the ITCA Plaintiffs’ case with cases filed by Maria Gonzalez and
several other individuals and organizations that serve the Latino community (the

“Gonzalez Plaintiffs™) and Agnes Laughter and the Navajo Nation (the “Navajo

ER 10, CR 1 (CV06-01362); CR 149.
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Plaintiffs”).® The ITCA Plaintiffs, Gonzalez Plaintiffs and Navajo Plaintiffs
(collectively, the “Plaintiffs”) all sought preliminary injunctive relief.” After a
two-day hearing in late August 2006, the District Court denied Plaintiffs’ motions,
ruling that Plaintiffs had failed to demonstrate a likelihood of success on the merits
and that the balance of equities tipped in the Defendants’ favor.®

After the District Court ruled, the ITCA and Gonzalez Plaintiffs promptly
appealed and filed an Emergency and Urgent Motion for Injunction Pending
Appeal. On October 5, 2005, this Court granted the Emergency Motion, and
enjoined implementation of Proposition 200’s voting-related provisions pending
the appeal.” The State and four counties appealed that ruling to the United States
Supreme Court, which vacated the Ninth Circuit’s interim order due to the lack of
sufficient factual findings and possible voter confusion in the November 2006
election. Purcell v. Gonzalez, 549 U.S. 1, 5-6 (2006). On January 8, 2007, after
briefing on the ITCA and Gonzalez Plaintiffs’ appeal, which was limited to
Proposition 200’s citizenship documentation requirement for voter registration, this

Court heard oral argument. On April 20, 2007 this Court issued an Opinion

®CR 33; CR 142.
7CR 7; CR 149; CR 2 (CV06-01575).
®ER 6, CR 183; ER 5, CR 219.

? Gonzalez v. Arizona, Nos. 06-16702, 06-16706 (9th Cir. Oct. 5, 2006)
(order granting Emergency Motion for Injunction Pending Interlocutory Appeal).
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affirming the District Court’s denial of preliminary injunctive relief, concluding,
inter alia, that Proposition 200’s documentation requirement for voter registration
does not (1) constitute a poll tax or (2) violate the NVRA. Gonzalez v. Arizona,
485 F.3d 1041, 1049-50, 1052 (9th Cir. 2007).

In June 2007, Defendants moved for partial summary judgment on several of
Plaintiffs> claims, including the poll tax and NVRA claims."” Relying on this
Court’s Opinion affirming the preliminary injunction ruling, the District Court
granted Defendants’ Motion for Partial Summary Judgment."'

In May 2008, ITCA, the Hopi Tribe and the Navajo Plaintiffs reached a
settlement with Defendants concerning the forms of tribal identification that the
State will accept at polling places. Consequently, ITCA and the Hopi Tribe
dismissed their claims related to polling place identification, and the Navajo
Plaintiffs dismissed their Complaint.

In July 2008, the case proceeded to trial on the remaining issues, in

particular, the claims asserting an unconstitutional burden on the right to vote and a

10 CcRr 282.
""ER4, CR 330.

2 CR 775; CR 776. The Navajo Plaintiffs’ Complaint did not include any
claims concerning the voter registration requirements. The other ITCA Plaintiffs
did not dismiss their claims related to polling place identification, presenting issues
other than the forms of tribal identification acceptable at the polls on election day.

In addition, People for the American Way Foundation withdrew as a plaintiff on
April 1,2008. CR 741; CR 743.
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violation of Section 2 of the Voting Rights Act, 42 U.S.C. § 1973. On August 20,
2007, the District Court issued its Findings of Fact and Conclusions of Law, and
entered judgment for Defendants on all of the ITCA Plaintiffs’ remaining claims

and all of the Gonzalez Plaintiffs’ claims.'?

STATEMENT OF FACTS
L. Proposition 200.

Heralded by its proponents as a means to “discourage illegal immigration™
and prevent the State from becoming a “safe haven” for illegal immigrants who
cause “economic hardship,” the Arizona Taxpayer and Citizen Protection Act
(“Proposition 200”) was approved by Arizona voters in the November 2, 2004
general election."” 1In line with the Proposition’s stated purpose, one section
amended Arizona law concerning public benefits.”” Despite no evidence
whatsoever of registration or voting by illegal immigrants, the remainder of
Proposition 200 altered three provisions of Arizona law related to voting — A.R.S.
§§ 16-152, 16-166 and 16-579."° The amended statutes impose onerous

documentation requirements on those seeking to register to vote and similarly

' ER3, CR 1041; ER 2, CR 1042.
"ER 3, CR 1041, at 2-3; ER 11, § 2.
BER 11, §6.

1 1d. §§ 3-5.



