IN THE SUPREME COURT OF GEORGIA

SONNY PERDUE, in his
official capacity as Governor; and

STATE ELECTION BOARD,

Movants-Defendants,

MS. ROSALIND LAKE and
MR. MATTHEW L. HESS
qualified and registered voters
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Respondents-Plaintiffs,

MOVANTS’ EMERGENCY MOTION TO STAY
TEMPORARY RESTRAINING ORDER ENTERED BY
THE SUPERIOR COURT OF FULTON COUNTY _

COME NOW Sonny Perdue, in his official capacity as Governor of Georgia,
and the State Election Board, and hereby respectfully file this emergency motion to
have this Court stay the Temporary Restraining Order (“TRO”) entered Friday
afternoon by the Superior Court of Fulton County. (See TRO attached as Tab 1 to
Movants’ Appendix of Exhibits) (“TRO Order”).) The TRO erroneously prohibits,
during the ongoing primary election and runoff, any further enforcement of the
statutory requirement that in-pefson voters show one of six forms of photo

identification when voting. That statutory requirement, duly enacted during the




O N

2006 Regular Session of the General Assembly (“the 2006 Photo ID Act”), is
constitutional and should be enforced.

The error in the superior court’s order is apparent. Plaintiffs’ sole claim was
that the Georgia Constitution provides an exclusive list of voting qualifications and
the 2006 Photo ID Act is an unconstitutional attempt to add tou that list. Although
the superior court rejected that notion, it granted injunctive relief anyway, based
upon an “undue burden” claim that Plaintiffs neither alleged nor proved. Because
in-person absentee voting already began prior to the TRO (under the rules of the
2006 Photo ID Act) and advance voting starts today (with a TRO in place and
therefore under a different set of rules), it is imperative that this Court consider this

Motion immediately and reverse the TRO erroneously entered.

1. INTRODUCTION

Although counsel for Plaintiffs previously filed a similar cdmplaint in the
Superior Court of DeKalb County asserting a number of claims, their Complaint for
Declaratory and Injunctive Relief in the Superior Court of Fulton County last

Monday, July 3, 2006, challenged the 2006 Photo ID Act on only one ground — that

the Act violated Article I, Section 1, Paragraph 2 of the Georgia Constitution. That

provision is as follows:

Every person who is a citizen of the United States and a resident of
Georgia as defined by law, who is at least 18 years of age and not
disenfranchised by this article, and who meets minimum residency
requirements as provided by law shall be entitled to vote at any election



by the people. The General Assembly shall provide by law for the
registration of electors.

Ga. Const. art. I, § 1, 2. Plaintiffs’ sole ground for relief is that this constitutional
provision prohibits the Gene.ral Assembly from passing any law requiring proof of
the identity of the registered voter when voting, or for that matter any law which
imposes any other restriction on the right to vote. The Complaint raises no challenge
to the 2006 Photo ID Act based upon any alleged “undue burden” on the right to
vote.

After a 90-minute hearing on Thursday, July 6, the superior court issued the
TRO at 3:00 p.m. on Friday, July 7. After repeating Plaintiffs’ contention that the
2006 Photo ID Act violated the Georgia Constitution based upon the imposition of
“an unauthorized qualification on the right to vote,” the court obviously rejected that
claim, concluding that “[t]he right to vote is not absolute as the State can impose

voter qualifications and regulate access to voting.” (TRO Order at 3 (emphasis

added).) However, the court then nevertheless granted the TRO based upon a claim
never alleged by Plaintiffs in their Complaint: “the Court finds the current statute

unduly burdens the fundamental right to vote rather than regulate it and irreparable

harm will result if the 2006 Photo ID Act is not enjoined.” (Id. (emphasis added).)
The TRO results in an unprecedented limitation of the plenary authority of
the state legislature to regulate the procedure for conducting elections in Georgia.

The superior court’s TRO cites no case authority to support its extraordinary



action, and constitutes an attempt by the judicial branch to usurp the presumptive
constitutional authority of the legislative branch to regulate the manner in which
elections may be conducted to protect against the potential for voter frand.

While all trial court errors should be corrected, it is impe_:ratiVe that this
Court act immediately to correct the error in this case. Signiﬁcant efforts have
been undertaken to prepare local election officials and the public at.largc
concerning the requirements for in person voting under the 2006 Photo ID Act.
The TRO was issued only hours before the start of today’s advance voting for the
July 18 statewide primary, creating additional risk of election official and voter
confusion. It is critical that the Court act quickly to avoid further disruption of the
primary and run—bff elections. Consequently, emergency relief from this Court is

necessary to stay the TRO.

II. STATEMENT OF FACTS

A.  Methods of Voting and Voter Identification in Georgia Prior to 2005

Prior to 2005, Georgia registered voters could exercise their right to vote in
one of two different ways: by absentee ballot or at the polls on Election Day.
Depending upon which method the voter picked, specific rules applied. First, a
voter could vote prior to Election Day by absentee ballot submitted either through
the mail or in person at the registrar’s or absentee ballot clerk’s office. 2003 Ga.

Laws 517, §§ 35, 36 (codified as O.C.G.A. §§ 21-2-380(b) & -381 (2003)). In



order to obtain an absentee ballot though the mail, a voter was, and still 1s, required
to submit an application that contained “sufficient information for proper
identification of _the elector.” Id. § 36 (codified as O.C.G.A. § 21-2-381(a)(1)
(2003)). Upon receipt of the ballot, the voter’s signature would be, and still is,
matched with a signature on file; no other identification was or is now required.

In addition to casting an absentee ballot by mail, an absentee voter could
also vote his or her ballot in person as part of the advance voting process or
independent from that process. Either way, however, a voter casting an absentee
ballot in person was required to present “proper identification to a poll worker.”
Proper identification under law included the presentation of one of 17 possible
documents specified in the law. Id. § 48 (codified as O.C.G.A. § 21-2-
417(a)(2003)).

Absentee ballot voters (other than advance voters) were also subject to
another important requirement. Prior to the 2005 law, in order to cast an absentee
ballot by mail or in person at any time other than the advance voting period, a voter
would also have to assert one of a series of reasons why he or she could not vote in
person on an election day, such as being 75 years of age or older, being absent
from the precinct during the time of the primary or election, being physically
disabled or having to care for someone who is physically disabled, the election

falling on a religious holiday observed by the voter, or being required to remain on






