UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

No. 06-2218:

WILLIAM CRAWFORD, et al.,
Appeal from the United States
District Court for the Southern
District of Indiana, Indianapolis
Division

Plaintiffs-Appellants,
V.

MARION COUNTY ELECTION
BOARD, et d.,

Cause below: No. 1:05-CV-634

Defendant-Appel lee.

No. 06-2317:

Hon. Sarah Evans Barker, Judge

INDIANA DEMOCRATIC PARTY,
eta., Appeal from the United States
District Court for the Southern
District of Indiana, Indianapolis

Division

Plaintiffs-Appellants,

V.
Cause below: No. 1:05-CV-634
TODD ROKITA, et a.,

N N N N N N N N N N N N

Defendants-Appellees. Hon. Sarah Evans Barker, Judge

BRIEF OF THE LEAGUE OF WOMEN VOTERS OF INDIANA, INC. AND THE
LEAGUE OF VOTERS OF INDIANAPOLIS, INC. ASAMICI CURIAE
IN SUPPORT OF PLAINTIFFS-APPELLANTSAND REVERSAL

Karen Celestino-Horseman
Attorney for the League of Women Voters
of Indian, Inc. and the League of Women
Voters of Indianapolis, Inc.,

717 S. East St.

Indianapolis, IN 46225

Telephone: (317) 685.0355

Telecopier: (317) 630-1040

khorseman@sbcgl obal .net







Corporate Disclosure Statement

Table of Authorities

TABLE OF CONTENTS

Identity, Interest And Authority TOFiIle ASAMICH.......ccviiiiiiii e, 1

THE PHOTO ID LAW

UNNECESSARILY BURDENSVOTERS..........coiii 0 2

A. THE PERSONS CHARGED WITH ENFORCING
THE PHOTO ID LAW ARE POLITICAL APPOINTEES
OF POLITICAL PARTIES PUSHING
POLITICAL AGENDAS. ... 3

B. THE PHOTO ID LAW UNNECESSARILY BURDENS
VOTERSIN THAT IT FAILSTO PROVIDE
A UNIFORM SY STEM OF DEFINING
AND ENFORCING CONFORMANCE.........ccoiiiiiiiiii e 6

C. CHALLENGES ON THE BASIS OF
PHYSICAL DIFFERENCES BETWEEN
THE INDIVIDUAL AND THE PHOTO
ON THE IDENTIFICATION ALSO
PROVIDE THE OPPORTUNITY FOR
UNBRIDLED DISCRETION IN ADMINISTERING
THEPHOTOID LAW SOASTO
UNDULY BURDEN VOTERS..........ccciii 14

D. GIVEN THE DISCRETION GRANTED
BY THE PHOTO ID LAW REGARDING THE
INTERPRETATIONS OF ITS PROVISIONS
AND THE POLITICAL AGENDAS OF
THE PERSONS ALLOWED TO
ENFORCE THE PHOTO ID LAW,
VOTERSWILL BEUNDULY BURDENED..............ccoivinn 16

E. THE PROCESS TO HAVE A
PROVISIONAL BALLOT COUNTED
ISUNDULY BURDENSOME UPON VOTERS................ccvuaes 17



F. THE PROCESS OF MAKING A
PROVISIONAL BALLOT CARRIES
CONCIUSION. . . e e e e e e e 0024

Certificate of COMPlIaNCe. .......c.ov it e 2D

CatifICAE Of SEIVICE. .. o i 26



TABLE OF AUTHORITIES

Cases

Burdick v. Takushi,
504 U.S. 533,534 (1992).....c.uiuiieiieiie e e e e e e e a2

Crawford, et al. v. Rokita,
Cause No: 1:05-CV-0634-SEB-VSS, (S.D. Ind. April 14, 2006)......6. 12. 16

Statutes
SEA 483 (“PhOtO ID LAW" ). ettt e e e e e e e e e e e passim
O LG G o PP 4
O G G PPN 4,7
LG 3-0-6-8. . i e 4
LG 3-6-6-40. .. et e 4
LG 30 7- e 5
LG 3 7-4- . e 7
L. 300 7-5-2. 0. 18
L. 3-dd-8- 0D, e e 5
LG 3-0d-8-20. e e 5
O e I e PP 16
LG, 3-0d-8- 22, e e 5, 6,17
L. 3-dd-8- . i e 6, 7

LG B-A1-8-25. 1. e e 2y 4



Other Authorities

Encarta, http://encarta.msn.com/encnet/features/dictionary/
DictionaryResults.aspx?refid=1861599.............coceevevininnnnnns

Everything2.com, http://everything2.com/index.pl ?node id=1379037.......

Onel ook, http://www.onel ook.com/?other=web1913& w=Conform...........

Testimony of Indiana Secretary of State, Todd Rokita
before the Committee on House Administration,
http://cha.house.gov/hearings/ T estimony.aspx?TID=590...............

Turnout Declinein the U.S. and other Advanced Industrial Democracies,
Wattenberg, Martin P., Center for the Study of Democracy,
University of Californialrvine, http://www.democ.uci.edu/
publications/papersseriespre200l/marty .html (1998)...............

Webster’s || New College Dictionary (2001)........ccverireriieieie e e eaeeeeenns

onnl20, 21



IDENTITY, INTEREST AND AUTHORITY TO FILE ASAMICI

With the consent of all parties and pursuant to F.R.A.P. 29(a), the League of
Women Voters of Indianapolis, Inc. and the League of Women Voters of Indianapoalis,
Inc. (“League’) respectfully submit this brief asamici curiae in support of the Appellants
and urges reversal of the district court’s judgment.

The League is a nonpartisan political organization. It is nonpartisan in that it
neither supports nor opposes candidates for office at any level of government nor does it
support or oppose any political party. The League is political only in the sense that it
seeks to influence policy through education and advocacy. It is a grassroots organization
directed by its members who work to “provide[] statewide voter services resources and
information”; “monitor[] state governmental activity”; and, “advocate]] for governmenta
policies and procedures that support League positions.” The League has evolved from
an organization focused upon the needs of women and the voter training of women to an
organization concerned with the voter training of Hoosiers. The League of Women
Votersis committed to assisting all persons in exercising their fundamental right to vote,

regardless of political affiliation.

ARGUMENT

As discussed in the principal briefs of appellants, while the U.S. Constitution does
not expressly provide that the right to vote is a fundamental right, the ability to vote by
Americans is the cornerstone of our democracy as granted to all age-appropriate citizens
by the First and Fourteenth Amendments. The Democratic Party argues that this Court
should analyze SEA 483 (“Photo ID Law”) under a strict scrutiny analysis as the Photo

ID Law directly impacts the right to vote while the remaining plaintiffs in the other



principa brief appear to accept the analysis set forth in Burdick v. Takushi, 504 U.S. 533,
534 (1992) (citations omitted). The Democratic Party also argues that the Photo ID Law
isfacialy invalid in that it is void-for-vagueness and is overly broad.

Regardless of what analysis is used, the League maintains that the burden upon

votersis greater than what is allowed by the U.S. Constitution.

THE PHOTO ID LAW UNNECESSARILY BURDENSVOTERS

Indiana law now provides that a voter shall be challenged and required to vote a
provisional balot if: (1) “the voter is unable or declines to present the Proof of
Identification or (2) a member of the precinct election board determines that the Proof of
Identification provided by the voter does not qualify as Proof of Identification under 1C
3-5-2-40.5." 1.C. 3-11-8-25.1(d)(1)-(2). See also, I.C. 3-10-1-7.2(c)(1)-(2). “Proof of
Identification” is defined as follows:

"Proof of identification" refers to a document that satisfies all the
following:

Q) The document shows the name of the individual to whom
the document was issued, and the name conforms to the
name in the individual®voter registration record.

(2 The document shows a photograph of the individua to
whom the document was issued.

(©)) The document includes an expiration date, and the
document:

(A) isnot expired; or

(B) expired after the date of the most recent genera
election.

4) The document was issued by the United States or the state
of Indiana.



l.C. 3-5-2-40.5.

The challenges of most concern to the League are those challenges to a voter
regarding a clam that 1) the name fails to “conform” to the name listed in the poll book
used by the precinct election board on election day; 2) the document does not contain a
photo that appears to be a photo of the voter; and 3) there is no direction regarding use of
other information contained within the Proof of Identification. These concerns, coupled
with the fact that the persons enforcing the Photo ID Law are political appointees of
political parties sponsoring candidates in the elections utilizing the Photo ID Law, means
that voters will be unduly burdened by a system that alows each precinct to develop its
own standards to determine who will be allowed to vote. Further, voters who are
required to cast a provisional ballot are unnecessarily burdened because they will be
required to take additiona time away from work, home and family just to make certain
that their vote is counted.

This brief examines the mechanism of enforcement, the Photo ID Law itself and
the impact of provisional balloting, al of which, when taken together, unduly burden
voters.

A. THE PERSONS CHARGED WITH ENFORCING THE PHOTO ID

LAW ARE POLITICAL APPOINTEES OF POLITICAL PARTIES
PUSHING POLITICAL AGENDAS

When determining the constitutionality of the Photo ID Law, one must necessarily
also examine the means by which it will be enforced. On Election Day in Indiana, the
precinct election board members charged with overseeing the election in each precinct

and the partisan political challengers posted at each precinct will be the persons seeking



enforcement of the Photo ID Law. The League maintains that the partisan politics
involved in enforcing the Photo ID Law coupled with the failure of the Photo ID Law to
provide uniform standards to guide enforcement, increases the undue burden imposed
upon voters.

By statute, a member of the precinct election board can challenge the voter based
upon the Proof of Identification. 1.C. 3-10-1-7.2(c); I.C. 3-11-8-25.1(d). The precinct
election board consists of one inspector and two judges. 1.C. 3-6-6-1(b). The chairmen
of the Republican and Democratic parties for the county each are entitled to select one
judge. I.C. 3-6-6-1(c). The inspector is selected by “[t]he county chairman of the major
political party whose candidate for the office of secretary of state received the highest
vote in the county at the last election.” 1.C. 3-6-6-8. It is the inspector who serves as
chairman of the precinct election board. 1.C. 3-6-6-1(e). Thus two of the three members
of the precinct election board are appointees of the same major political party.

The requirements to be a member of the precinct election board are minimal. The
individual must be able to read, write and speak English; not have bet on the outcome of
the election; not be a candidate for office nor be closely related to a candidate for office

nor be the campaign chairman or treasurer for acandidate.’ 1.C. 3-6-6-7(a)(1)-(5).

! Additionally, I.C. 3-6-6-7(b) requires the precinct €lection board members to attend
training required by the County Election Board. While1.C. 3-6-6-40(b) requires the
County Election Board to mandate inspectors to attend the training, each County
Election Board is | eft to decide whether to require the other precinct election board
members to attend the training. 1.C. 3-6-6-40(b). Indianalaw requires the County
Election Board to provide training “regarding [the] making [of] polling places and
voting systems accessible to elderly voters and disabled voters; and . . . the voting
systems used in the county.” As regards training on duties involving the Photo ID
Law, it iscompletely discretionary with the County Election Board as to whether the
precinct election boards will be trained in how to enforce the law. 1.C. 3-6-6-40(c).



In addition to appointments of the precinct election board made by the maor
political parties, each political party with a candidate on the ballot in that precinct is
entitled to appoint a challenger. 1.C. 3-6-7-1. In 2005, the Indiana |legislature changed
the law to allow the political challenger access to inside the polling place which means
the political challenger can stand with the precinct election board when the voter is
showing Proof of Identification to the precinct election board. 1.C. 3-11-8-15(a)(5).
Further, the requirements to serve as a challenger are even more minima than the
requirements to serve as a member of the precinct election board. A challenger is only
required to be at least 18 years of age, 1.C. 3-6-7-1(c), and a registered vote in the county
containing the precinct where the challenger is stationed. 1.C. 3-6-7-1.7. 2

I.C. 3-11-8-20 provides. “If avoter offering to vote is challenged by a challenger
or by a member of the precinct election board, the person chalenging the voter shall
reduce the challenge to affidavit form, setting forth succinctly the reasons for the

challenge.” 1.C. 3-11-8-22 states that a voter challenged under I.C. 3-11-8-20 may vote if

2 The District Court declined to take the system of enforcement into account when

reviewing the Photo ID Law, stating:

Severa of the concerns raised by the LWV are directly related to concerns
that political challengers present at the polls could challenge a voter based
on a perceived deficiency in their photo identification. As the LWV notes
in its brief: "The determination of whether a challenge by a political
challenger requires a voter to cast a provisiona ballot has not yet been
litigated." LWV Brief at 6. The political challenger statute is not at issue
in this case. Accordingly, these concerns are not materia to our
determination and have not been addressed by the Couirt.

Crawford, et al. v. Rokita, Cause No: 1:05-CV-0634-SEB-VSS, Slip Op. at 113, n. 104
(S.D. Ind. April 14, 2006). The League respectfully disagrees with the District Court in
that the potentia for increasing the burden upon voters and the arbitrary and capricious
enforcement of the Photo ID Law will be increased with challenges made by persons
appointed solely for the purpose of promoting the interests of political parties.



the voter completes an affidavit. 1.C. 3-11-8-25(d), contained within the Photo ID law,
provides that if avoter executes a challenged voter’s affidavit pursuant to I.C. 3-11-8-22,
the voter isto be given aprovisional ballot.

Indiana law sets forth no limitations upon the types of challenges that can be
made by a political challenger. It could well be that voters will be challenged by the
political chalenger and forced to cast a provisiona ballot even if no member of the
precinct election board decides to chalenge the voter. The possibility of chalenges
being made for political reasons aready exists among the members of the precinct
election board who serve at the behest of the county party chairman. Add to that mix an
individual who is titled “chalenger” and who is there only to represent a political party,

and the possibility of extensive challenges exist under the Photo ID Law.

B. THE PHOTO ID LAW UNNECESSARILY BURDENS VOTERS IN
THAT IT FAILS TO PROVIDE A UNIFORM SYSTEM OF
DEFINING AND ENFORCING CONFORMANCE

The first issue raised is what does it mean for a name on the Proof of
Identification to “conform” with the poll list.

Webster’s 11 New College Dictionary defines “conform” to mean “to be similar in
form or character” or “to . . . be in compliance.” Or, as observed by the District Court:
“Similarly, the American Heritage Dictionary of the English Language (4th Ed. 2000)
defines "conform" as: * To correspond in form or character; be similar.’” Crawford, et al.,

Slip Op. a 107, n. 101. However, given the advent of the internet, there are many online

dictionaries which define “conform.” In addition to being similar or corresponding in



form or character, “conform” has aso been defined to mean “to be the same as or very
similar” Encarta, available at http://encarta.msn.com/encnet/features/dictionary/

DictionaryResults.aspx?refid=1861599525 (Last visited 6/21/06) (emphasis added); “ of

the same form” Onelook, available at http://www.onelook.com

[?other=web1913& w=Conform (Last visited 6/21/06) (emphasis added); “[t]o shape in

accordance with; to make like; to bring into harmony or agreement with.”

Everything2.com available at http://everything2.com/index.pl?node _id=1379037 (Last

visited 6/21/06) (emphasis added).

Because there is no statutory definition of “conform,” each individua with the
authority to make a chalenge will decide for himself or herself whether “conform”
means “the same as’ or “like” or “of the same form” or whether it means “similar.” The
individuals making these decisions are not required to have legal training or any type of
advanced education. See, I.C. 3-6-6-7(a)(1)-(5). W.ithout a statutory definition of
“conform,” the precinct election boards can act with unbridled discretion, including
applying varying definitions to different individuals, from precinct to precinct.

For example, each precinct will determine its own definition of “conform” in the
cases of voters whose name changes because of marriage. 1.C. 3-7-41-2 allows a voter to
correct his or her name on the poll list on election day.> However, even with a statute

expressly covering this type of situation, according to Brad King, co-director of the

3 I.C. 3-7-41-2 provides:

A voter who wishes to indicate that the voter® name has changed
may also write the necessary information concerning the name change on
the poll list under IC 3-11-8-25 before the person receives a ballot. The
person may then vote if otherwise qualified.



Indiana Election Division of the Office of the Secretary of State, a challenge could result,
depending upon how one interprets the word “ conform”:

Q But if al she hasis adriver@license and her name on the driver®
license is now Jane Davis but her name on the polls is Jane Smith,
how is she going to prove that she®Jane Smith under the law?

A Indiana law prior to Senate Bill 483 has aways permitted -- in
recent years has permitted an individual to indicate a change of
name on the poll list. So, for example, if the poll list reflected a
woman® maiden name and the woman chose to change it upon
marriage, Indiana law permits the voter to indicate that change of
name on the poll list itself. 1t® considered sufficient grounds for
the county registration office to then change county registration
record to reflect that new name. And in that scenario | would
guess that the individual could make that change of name indicated
on the poll list and present the identification that otherwise
conformed to the definitionsin 3-5-2.

Q But if someone, a challenger, decided differently or felt differently,
that person could be challenged and be required to vote
provisionally?

A Certainly. Theindividual could be chalenged and then it would be
up to the county election board to determine if there were good
cause and proper grounds for the provisional ballot.

Q But that voter would have to make a persona appearance before
the county el ection board?

A Yes. If the precinct election board determined that the document
presented did not conform with the requirements in 3-5-2-40.5.

(App. 1-2, Dep. Of Brad King).*

All Appendix references contained within this brief refer to the Appendix attached to
this document containing exhibits which were filed with the District Court and
referenced by the District Court. See, Docket Sheet, Entry No. 72. The League
moved to intervene in this action but the motion was denied by the District Court
which instead granted the League leave to file as amici curiae. See, Docket Sheet,
Entry No. 54.



Thus, by statute, a woman could change her name on the poll list so that it is the
same name as is on her driver’s license but, according to King, it will be up to each
precinct election board and/or challenger to determine whether the voter will have to vote
a provisiona ballot. The standard employed will be personalized to each precinct
election board which means women in one precinct might be able to vote a regular ballot
after changing their names on the poll list while women confronted with the same
circumstances in another precinct may have to cast a provisiona ballot.

Further, there are examples of voters whose last names are incorrectly spelled on
their state issued identification but whose names are spelled correctly on the poll list.
One such example of an incorrect name on an Indiana driver’s license is that of Tracy
Heaton de Martinez. In recognition of the Mexican custom of combining a woman’'s
maiden name with the name of her husband, Tracy Heaton de Martinez incorporated her
maiden name and the name of her husband. (App. 5-6, Aff. Of Tracy Heaton de
Martinez, 1 4). While the Socia Security Administration has correctly identified Tracy
as “Tracy Heaton de Martinez,” the Indiana Bureau of Motor Vehicles (“BMV”) has
identified Tracy as “TRACY HEATON DEMARTINEZ.” (App. 6, Aff. Of Tracy
Heaton de Martinez, 115 & 7). When informed of its error in spelling her last name, the
BMYV told her that it was unable to change her license. (App. 6, Aff. Of Tracy Heaton de
Martinez, 15). On the polling list, she is identified as “TRACY HEATON DE
MARTINEZ.” (App. 6, Aff. Of Tracy Heaton de Martinez, 7).

For Ms. Heaton de Martinez, her name on her photo identification will not match

the poll list which means she may be subject to challenge. If she changes her name on



the poll list to reflect her driver’s license, it will require her to adopt a misspelling of her
last name and even then, she may not be safe from challenge.

Kate Sweeney Bell cannot get the BMV to remove the hyphenated name on her
driver's license. Ms. Bell is identified on her Indiana driver's license as “KATE. E.
SWEENEY-BELL.” (App. 7-8, Aff. Of Kate Sweeney Bell, §3). Ms. Bell’slegal name
is not hyphenated and she has asked the BMV on more than one occasion to remove the
hyphen; however, the BMV has refused to honor her request. 1d. Ms. Bell’s name on
her voter registration card appears as “KATHERINE E. SWEENEY BELL.” (App. 8,
Aff. Of Kate Sweeney Bell, §4). Without the hyphen, her name on the poll list does not
match the name on her driver’s license and again, as with Ms. Heaton de Martinez,
changing Ms. Bell’s name on the poll list might solve the problem and help the poll list
match with her driver’s license but it would require her to intentionally misspell her
name.

In addition to female voters such as Ms. Heaton de Martinez and Ms. Bell, there
are women such as Cordelia Lewis-Burks who has used a combination of names.
Following her marriage in 1999, her name became Cordelia Lewis-Burks, “Lewis’ being
her last name before marriage. (App. 9, Aff. Of Cordelia Lewis-Burks, 1 4). The full
name listed on Ms. Burks' driver’'slicenseis“CORDELIA LEWIS-BURKS.” (App. 10,
Aff. Of Cordelia Lewis-Burks, { 5). The name on her voter registration card is
“CORDELIA LEWIS BURKS.” (App. 10, Aff. Of Cordelia Lewis-Burks, 1 6). Again,
as previously discussed, Ms. Lewis-Burks faces possible challenge under the Photo ID
law even if she should change her name on the poll book. Further, Ms. Lewis-Burksisan

African-American who lives in a precinct that is predominantly African-American.

10



(App. 10, Aff. Of Cordelia Lewis-Burks, 1 8). Should any political party attempt to
dilute the voters of a particular ethnic group, it is women such as Ms. Lewis-Burks who
will face the greater number of challenges.

Indiana has adopted a new statewide voter registration software statewide. (EX.
G, Aff. Of Joel Miller, 1 3).°> While the new software will be able to incorporate a
hyphen in the last name and properly a phabetize the name, the current voter registration
program in Marion County does not incorporate a hyphen in hyphenated last names
because the current computer system awkwardly alphabetizes hyphenated names. (App.
12, Aff. Of Joel Miller, 15). Prior to the adoption of the new statewide voter registration
software, each Indiana county had its own voter registration program and independently
decided how hyphenated names, three part last names, etc. are handled. (App. 12, Aff.
Of Joel Miller, 7). Throughout Indianathere are likely hundreds, perhaps thousands, of
female registered voters whose last name is hyphenated on their driver’s license, but
whose last name is not hyphenated on the voter registration list through no fault of the
women. Once registered to vote, the law does not require these women to reregister to
vote because there has been a software change that now allows a hyphenated name to be
alphabetized

Most of these women will not realize they cannot comply with the Photo ID law
until a challenge is actually made on election day. Further, smply because a voter is not

challenged in one election does not mean she will not be challenged in a subsequent

> The statewide voter registration program was put into place after the execution of Mr.
Miller's affidavit.

11



election, depending upon the whims of the precinct election board and/or the political
challengers who can change from election to election.
In its decision, the District Court found the foregoing differencesto be “trivia”

In all of the examples cited by the LWV, we note that the names listed on
the photo identification are substantially similar to the names on the voter
registration lists. The only potential anomalies Plaintiffs have identified
are the trivial additions or subtractions of a hyphen or a space in a voter®
last name. Neither the Democrats nor the LWV contends that "conform"
means "identical,” making us skeptical that the provided examples would
run afoul of SEA 483®@requirements.

Crawford, et al., Slip Op. a 107. Unfortunately, while mainstream dictionaries may not
define “conform” to mean “identical,” there are, as previously discussed, other venues
that do provide that “conform” means the “same as.” And, as previously discussed, the
members of the precinct election board and the politica chalengers have minimal
reguirements and no legal training.
Further, while such challenges may sound “trivial,” they do occur, as testified to
by Doris Ann Sadler, Secretary of the Marion County Election Board:
Q What happens if there is a challenge to a voter who has an 1.D. but
let® say, for example, the name is spelled wrong and it doesn®
match the spelling of the name on the poll book, and there®
nothing to prevent somebody from challenging that voter for that
kind of what we might call trivial reason. Right?

A And we in fact have had some examples of challenges based on
trivial reasons like that, yes.

Q And right now we don®know whether the law requires that person
to vote provisionally or whether that person after signing a
counteraffidavit saying | am who | said | am, | don®care if you
misspelled it on the poll book, whether that person can vote
provisionally regularly?

A No, because | have not examined that, again. And say "I." | don®

mean to sound like 1@n the sole decision maker here. So please
don®take it that way. The election board.

12



Q Does the Election Division have no legal authority from your
experience or your vantage point of enforcing a uniform statewide
interpretation of ambiguous provisions of election law?

A They do not have that authority, in my opinion.

Q And that results in potentially 92 different interpretations of those
ambiguous provisions?

A Yes, it does. And it aso results in courts working out those
differences.

(App. 3-4, Dep. Of DorisA. Sadler, p.p. 56-57).

Further, Sadler, also amember of the Marion County Election Board, appelleein
this action, has acknowledged that the possibility of challenges being used for political
reasons has increased with the adoption of the Photo ID Law:

Q So your answer to my question that this new law won®slow down
the process is predicated on the assumption that there will not be a
concerted challenge program initiated or undertaken by one of the
political parties.

That would be an accurate statement, yes.

But there®no assurance that that will not happen, is there?

Thereis no assurance, no.

o » O »

In fact, the opportunities for presenting these type of challenges
have now increased by virtue of the relocation of the challenger
and the new photo I.D. requirements?

A | would say that®an accurate statement, yes.

(App. 31-32, Dep. Of Doris A. Sadler, p.p. 49-50).

13



C. CHALLENGES ON THE BASIS OF PHYSICAL DIFFERENCES
BETWEEN THE INDIVIDUAL AND THE PHOTO ON THE
IDENTIFICATION ALSO PROVIDE THE OPPORTUNITY FOR
UNBRIDLED DISCRETION IN ADMINISTERING THE PHOTO
IDLAW SO ASTO UNDULY BURDEN VOTERS

The Photo ID law is silent about the criteria that are to be used to determine if an
individual physically matches the photo on the government issued identification. Under
the Indiana law, the “ Proof of Identification” must “show[] a photograph of the individual
to whom the document was issued.” [|.C. 3-5-2-40.5(2). Thus the politically-appointed
members of the precinct election board and chalengers determine whether they are
satisfied that the photo on the ID is a photo of the voter. While this sounds simple, as
previously discussed, “trivial” challenges can still lawfully be made.

People, particularly women often change thelr appearance. There are many
women whose hair color and/or hair styles at the time they present themselves to vote
will not match the color and/or style of their hair in their driver’s license or state-issued
identification card. Women and men change their eye color with contact lenses and aso
utilize the services of plastic surgeons. Appearances of both men and women frequently
change.

For example, James E. Lingenfelter, Jr. is shown in the photo on his Indiana
Driver’s license without any facial hair but now currently sports a goatee and moustache.
(App. 13, Aff. Of James E. Lingenfelter, { 3). Indianapolis voter Mary Ann Nowlin is
wearing glasses in her driver’s license photo but now nearly aways wears contact lenses.
(App.15, Aff. Of Mary Ann Nowlin, 1 4).

In addition to the comparison of the photograph to the individual, there is also

other data on a state identification card or driver's license that may not match the

14



individual. Ms. Cordelia Lewis-Burks is shown in her driver’s license photo with red
hair. (App. 10, Aff. Of Cordelia Lewis-Burks, 9). Her hair color is identified on her
driver's license as brown. 1d. Ms. Nowlin’s driver’s license states that she is a brunette
but in the photo on her license and in person, her hair is streaked with blonde. (App. 16,
Aff. Of Mary Ann Nowlin, 1 6).

There are many men and women whose actual weight is not reflected on their
driver’'s license. For example, the recorded weight on Ms. Nowlin's driver’s license is
approximately 50 pounds less than what Ms. Nowlin actually weighs. (App. 16, Aff. Of
Mary Ann Nowlin, 5). For many people, being challenged on their actua weight or
physical appearance could be embarrassing and humiliating. Challengers could
discourage voters from voting and require them to cast a provisional ballot on the
grounds that the weight or hair color or eye color of the individual presenting the
identification does not match the weight or hair color or eye color of the individua
described in the identification. After January 1, 2006, the driver’s licenses of most
Hoosers are to be renewed every six years. During a six year period an individual can
have an extraordinary changein their physical appearance.

As there are no guidelines whatsoever as to what discrepancies can be challenged
regarding the differences between the photo, the descriptions contained on the
identification and the current physical appearance of the individual voters, it will be left
to the precinct election board and the political challengers to set their own parameters on

what they might challenge.

15



GIVEN THE DISCRETION GRANTED BY THE PHOTO ID LAW
REGARDING THE INTERPRETATIONS OF ITS PROVISIONS
AND THE POLITICAL AGENDAS OF THE PERSONS ALLOWED
TO ENFORCE THE PHOTO ID LAW, VOTERS WILL BE
UNDULY BURDENED

The next issue raised is whether Indianalaw provides any type of protection for

voters against either well-intended but zealoudly strict interpretations of the Photo ID

Law or politically motivated chalenges. The District Court found:

We begin by noting that all precinct election officers are required to sign
an oath of office with regard to the performance of their official duties,
which includes the following affirmations. "l will faithfully and
impartially discharge the duties of inspector (or judge, poll clerk, assistant
poll clerk, or sheriff) of this precinct under the law" and "I will not
knowingly permit any person to vote who is not qualified and will not
knowingly refuse the vote of any qualified voter or cause any delay to any
person offering to vote other than is necessary to procure satisfactory
information of the qualification of that person as avoter." Ind. Code 8 3-
6-6-23.

Crawford, et al., Slip Op. at 108-109. As previously discussed a “trivial” challenge is

within the discretion granted by the Photo ID Law, thus the oath provides no protection

whatsoever in this regard to voters.

Under 1.C. 3-11-8-21(1)-(5), whether it is a member of the precinct election board

or the political party challenger, the individual making the challenge must provide the

following information:

(1) Thename of the challenger.
2 The name of the person being challenged.

(©)) The reasons the challenger believes the person being challenged is
not alegal voter in the precinct.

4) The source of the information provided under subdivision (3).
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5) A statement that the challenger understands that making afalse
statement on the affidavit is punishable under the penalties of

perjury.

To challenge a voter, the person making the challenge can affirm under penalties
that he or she is not making a false statement because to find that Proof of Identification
does not “conform” or a photo does not match is an opinion, not a statement of fact.
Further, the members of the precinct eection board and the political challengers are not
required to be lawyers and thus will be inexperienced in performing statutory
interpretation.

Given the discretion accorded the precinct election board and the political
challengers, each and every precinct in Indiana has the potential of becoming a flashpoint

of conflict. The personswho will ultimately be burdened by all of thiswill be the voters.

E. THE PROCESS TO HAVE A PROVISIONAL BALLOT COUNTED
ISUNDULY BURDENSOME UPON VOTERS

Once a voter is challenged and casts a provisiona ballot, to have the ballot
counted, the voter must then make a second trip to appear before the election board.
Although the challenged voter was required to complete a challenged voter affidavit at
the polling place before casting the provisional ballot, See, 1.C. 3-11-8-22, upon
presenting herself or himself to the county election board or clerk of the circuit court, the
voter must yet again execute another affidavit attesting that she/he was the voter who cast
the provisional ballot and also present her/his Proof of Identification.

In the case of hames not conforming or claims of physical appearance or physical
descriptors not matching the voter who presents herself/himself, the voter has the choice

of trying to get a corrected driver’s license or identification card or, trying to explain to
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the county election board why the name is run together or has a hyphen or why the name
has changed. Under I.C. 3-11.7-5-2.5, there is no provision that allows the election board
to examine anything other than the “Proof of Identification.” Thus, for example, thereis
no provision for a recently married woman to provide a copy of her marriage license to
document her change in name. Thus in addition to the trip to the clerk’s office, the voter
may aso haveto travel to the BMV.

Further, there are some voters upon whom additional burdens will be imposed.
The BMV does issue photo-exempt driver's licenses and identification cards. One
example of those seeking exemption from the photo requirement for religious reasons are
women who wear aveil. These women can apply to be exempted from the requirement
of having a photograph on their driver’s license or identification card but accompanying
the application for photo exemption must be an additional document:

You must attach a letter certifying your religious belief from your

Minister, Bishop, Elder or other leader of the religious sect of which you

are a member explaining why you qualify for a photo-exempt driver

license or ID card. The letter of certification MUST be on original

letterhead and signed as stated above. Failure to provide such letter will
result in denial of this application.

(App. 17-18, Request for Photo Exempt License/Request for Photo Exempt I dentification
Card for Religious Reason).

A woman who presents her photo exempt identification as Proof of Identification
on election day will be challenged because she fails to present the statutorily defined
government-issued form of identification with a photograph. She can cast a provisional
ballot after completing a challenged voter affidavit. However, if she wants her vote
counted, she must appear before the election board and complete yet another affidavit

stating that she objects to being photographed for religious reasons. IC 3-11.7-5-
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2.5(c)(2)(B). The woman has aready provided evidence to the state of Indianaregarding
her religious objections to being photographed and now must again execute an affidavit
attesting to her religious objection to being photographed. For these women, this will be
the process they must follow after each and every election.

The Photo ID law also alows a chalenged voter to appear before the election
board and attest that he or she is indigent and therefore unable to procure Proof of
Identification. Nowhere does the Photo ID law define what constitutes indigency. Doris
Ann Sadler, secretary of the Marion County Election Board and Clerk of the Marion
County Superior and Circuit Courts, has acknowledged that Marion County has yet to
determine what constitutes “indigency” for purposes of Proof of Identification:

Q: Next door is a homeless shelter where there are people who have

zero money. There are other people out there who may be
getting five hundred or six hundred dollars a month in Social
Security and there® a whole range in between. So who in those
are indigent for purposes of getting a free 1.D. once we define
what free 1.D. means?

A: | don®know.

How are we going to determine that?

WEell, again, | think that® probably going to be a situation where
the Marion County Election Board is going to have to set up
some sort of decision-making process to apply under those
circumstances. 1@ well aware because @ the clerk that courts
and judges make those decisions al the time based on a number
of issues. And sometimes, you know, a person getting three
hundred dollarsis described as being indigent.

Q: Y eah, but sometimes they@e not.

And sometimes they@e not, that®right. The point being that is
nothing that 1@ aware of that is set in stone that says that

applies. So | think we®e going to have to make some decisions.

(App. 19-20, Dep. Of Doris A. Sader, p.p. 38-39).
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As every county will be alowed to determine its own standard as to what
gualifies as indigency, the standard will vary from county to county and while some
challenged voters may be held to be indigent in some counties and therefore their votes
will be counted, there will be voters in the same economic circumstances who will be
found not to be indigent in other counties and therefore their vote will not be counted.

F. THE PROCESS OF MAKING A PROVISIONAL BALLOT COUNT

CARRIESA HIGH COST

Political scientists have long recognized that voting carries a cost and when that
cost increases, fewer voters vote because they believe the benefit, i.e., having one’s vote
make a difference in the outcome, is outweighed by the cost.

The fundamental axiom of economic theory as it applies to voting is that

citizens act rationally as they make their decisions about whether or not to

vote (Downs, 1957). Just like any consumer purchase, people are

hypothesized to consider both the costs and the benefits. If the benefits

outweigh the costs, then the rational choice is to vote. Thus, if turnout is
declining it must be because the benefits no longer outweigh the costs for

many people.

Although this theory is simple and straightforward, in practice every voter

probably weighs the various costs and benefits somewhat differently. A

benefit for which one person might trudge through a blizzard in order to

vote may not be considered a significant benefit by another person.

Similarly, a cost that might seem incredibly burdensome to one individual

might be only a minor annoyance to another.

(Ex. N, Turnout Decline in the U.S and other Advanced Industrial Democracies,

Wattenberg, Martin P., Center for the Study of Democracy, University of Caifornia

Irving, p. 2 (1998), http://www.democ.uci.edu/publications/papersseriespre2001/marty

html (Last visited June 23, 2006) .
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An “important cost that must be considered is the time it takes to get to the polls
and go through the physical process of voting.” (Turnout Decline in the U.S and other
Advanced Industrial Democracies, Wattenberg, Martin P., Center for the Study of

Democracy, University of Caifornia Irvine, p. 3 (1998), http://www.democ.uci.edu/

publications/papersseriespre2001/marty.html (Last visited June 23, 2006). In the present

case, the additional cost imposed by the Photo ID law upon those casting provisional
ballots will discourage voters from voting in subsequent elections and from taking the
steps necessary to have their ballot counted.

Voters of provisional ballot voters will be required to take additiona steps to have
their ballot counted by appearing before the county election board and, if necessary,
gathering additional documentation. For example, working women with families aready
have family obligations competing for the time they can take away from work. The
woman who is required to cast a provisional ballot will now have to take additional time
away from work to gather documentation and/or appear before the county election board
— time she may or may not have available to her. Finding transportation to and from
various locations will not impose an additional hardship upon elderly persons, poor
persons and others without vehicles or limited access to a vehicle.

Additionally, the time and effort taken to challenge a voter will be unduly
burdensome upon voters who are not challenged, as has been publicly acknowledged by
Indiana Secretary of State Todd Rokita: “The votersin line would have to wait while the
poll workers look unsuccessfully for the name on the poll list, while the poll workers
process the forms the voter fills out to cast a provisiona ballot, while the provisiond

voter uses a booth to cast her ballot, and while the poll workers provide the provisional
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voter with the information required by HAVA about the provisional ballot process.”
(App. , Testimony of Indiana Secretary of State, Todd Rokita before the Committee on
House Administration, p. 3).° Further, Secretary Rokita testified that not only do the
voters waiting in line behind a challenged voter pay a*“cost” but there are costs other than
waiting:

We aso know that both poll workers and voters are discouraged by long

lines and delays at the polls. Discouraged poll workers may decline to

work again. Discouraged voters may decide that the lines are too long and

may walk away without voting. We need to recognize that while of course

voting is important and the integrity of the election processis critical, it is

also true that for many non-activist voters outside this room, casting a

ballot is only one of several important or critical things that they must get

done on Election Day. For example, a parent picking up a child after

school, a worker hurrying to her job, or a minister on the way to visit a

patient at a hospital also have other important things to do the rest of the

day.

(App. 23, Testimony of Indiana Secretary of State, Todd Rokita before the Committee on
House Administration).

To impact the outcome of an election will not require wide scale challenges. For
example, in Marion County there are 914 precincts. (App. 33, Dep. Of Delores A.
Sadler, p. 26). If only five challenges are made throughout the day in each precinct, this
would be a total of over 4570 provisional balots. In 2004, Indiana Superintendent of

Education Suellen Reed lost to her opponent in Marion County by only 778 votes. See,

6 Secretary of State Rokita also discussed how poll workers from the
neighborhoods can best police those cases where a voter presents to vote but is not the
person they are claiming to be or who gives a false address. However, as Secretary
Rokita also acknowledges, finding poll workers is difficult (See, Ex. A, Testimony of
Indiana Secretary of State, Todd Rokita before the Committee on House Administration,
p. 3). So while the idea of having neighborhood residents available to casts challengesis
good in theory, in actuality, where the voters of one party predominate over the voters of
another party, the poll workers and/or inspector are recruited from areas outside the
precinct.
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Genera Election Summary, Marion County Election Board, http://www2.indygov.org/

el ections/Gen2004/SummaryReport.html (Last visited June 23, 2006).

The impact of provisional balloting can be eve more devastating in local races. In
2003, there were severa city-county council races with close margins. In City-County
Council District 1, the vote difference between the victor and loser was 82 votes. In City-
County Council Distrct 12, the vote difference was 13 votes. In City-County Council
District 16, the vote difference was five votes. In many of the races for offices in smaller
cities such as Beech Grove the margins are just as tight and the politics even more local.
See, 2003 Municipal Election Results, Marion County Election Board,

http://www?2.indygov.org/el ections/Gen2003/SummaryReport.html (Last visited June 23,

2006). Thus to have an impact, the challenge of voters does not necessarily have to be

widespread or even in great numbers.
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CONCLUSION

Given the potential impact of the Photo ID law upon the voters of Indiana and the
potential to abuse the process, the League of Women Voters of Indiana and the League of
Women Voters of Indianapolis respectfully request that the judgment of the District

Court be reversed.

Respectfully Submitted,
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