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MEMORANDUM IN SUPPORT OF DEFENDANTS’
JOINT MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO
PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT

Defendant Todd Rokita, in his official capacity as Indiana Secretary of State, Defendants
J. Bradley King and Kristi Robertson, in their official capacities as Co-Directors of the Indiana
Election Division, and Intervenor-Defendant the State of Indiana respectfully submit this
memorandum in support of their joint motion for summary judgment and in opposition to the
motions for summary judgment filed by Plaintiffs William Crawford, et al. and Plaintiffs Indiana
Democratic Party and Marion County Democratic Central Committee.

STATEMENT OF MATERIAL FACTS NOT IN DISPUTE

L National Instances of In-Person Voter Fraud

In-person vg r-1dent|ty aud is no}o/ lously/d‘ ffi cul)/fo det }dt and 1mfest}g/ate In ){' is

/
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€ rolls;rray voteA/nd they( walk z;Way w1tb/n0 re/cord of thc/persye(flal
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a leglty:néte vot/r at the/polls f}e/s a fr}uﬁent vot/e( trym/d use We
/

v
happened Zyﬁvaﬂ lyxéallfoﬁ in 1994 See L@/y J. Sa/avt/& G/eﬁn R. S/mf)son Dirty

Liptle Secrets 292 (199/)

Regardless of the lack of extensive evidence of in-person voter fraud, the Commission on

Federal Election Reform (known as the Baker-Carter Commission) recently concluded that

Exwirg T A"
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ad
“there is no doubt that it occurs.” State Ex. 1, p. 18." Le aseS}s/v@ as aéwspaper and other
/}aki~ //ne/ - -

reports confirm that in-person voter<identity f;aud,/il;c}ui’rﬁé’vot,er/l'n{bersanﬁ/i—;n,-ggtrﬁflg,;/otes,
dead votes, rand fake addresses, plague federal and state elections. In the 2000 elegtions in St.
;,ouis, 14.dead pe/ople vot}d’; See ﬁund, suprg, 64. Since October 2002, the U.S. Department of
Justice has launched more than 180 investigations into election fraud, some of which have
resulted in charges for multiple voting. State Ex. 2, p. 23.

In 2004, there was evidence that elections in Washington and Wisconsin were decided by
illegal ballots, some of which might have been prevented if voters had been required to show
photo identification. In Washington’s 2004 gubernatorial elections, the margin of victory was
0.5%, or 128 votes out of the 2.8 million votes cast. State Ex. 3, pp. 4-5. The total tally included
more than 1,600 fraudulently cast ballots, including 19 ballots cast by dead voters, six double
votes, and 77 votes unaccounted for on the registration rolls. Id. at 19,

In Wisconsin, an ongoing federal, state, and local investigation of voter fraud among
80,000 same-day registrants in the 2004 elections has documented more than 100 cases where
individuals voted twice by using fake names and addresses. State Ex. 4, p. 2. For example,
cousins were charged with casting ballots at two different polling places each. State Ex. 5. Also,
the task force investigating possible fraud in the 2004 Milwaukee elections found persons who
registered and voted with identities and addresses that could not in any way be linked to a real
person and identified citizens who told investigators that they did not vote, even though report

showed that someone voted in their names. State Ex. 4, pp. 3-4. In addition, 4,609 more ballots,

' The State Defendants will cite to the record as follows: for the Democrats’ Exhibits, (Dem.

Ex. _); for the Crawford Plaintiffs’ Exhibits, (Crawford Ex. _); for the State Defendants’
Exhibits, (State Ex. ).
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nearly 2% of the total, were cast than voters were registered. (Id. at 5) In that election, utility
bills sufficed for same-day-registrant voter identification. See Wis. Stat. Ann. § 6.55 (M) (c)(12).

The infegrity of other states’ ele /oﬁons has;hkewnse be)zﬁ dlscred;téd by v?{er fraud/ In

,/'

Missopfi’s ele€tions in 2000, an 1;West1gatlo|1 by the Seofetary of Szt’ate of op(y two of/ICIlssouryé

/

ed ov /600 fraWent ballots, mcludmg/at Ieast 6{ multi /lé votes }A/dead

votes, and 79 vacant-lot'voters, v/wt/h another/ZOO sites req/uestmg/f’ﬁrther ref lew (elgjn’ or m(}xc/

voters registered at the sanya/dress t// isnota ?(fltlple fg;ﬁlly hom,e/hospltg.l/groupA( ome, or

nMrsing hope). State B( 6, pp. 42/3 State E{ 7, pp. 3-6. Missouri, Kansas City in particular,

has also encountered the problem of voters who lived near the border of two states voting in both
states. See United States. v. McIntosh, No. 04-CR-20142 (W.D. Mo.2004); United States v.
Sherzer, No. 04-CR-00401 (W.D. Mo. 2004); United States v. Goodrich, No. 04-CR-00402
(W.D. Mo. 2004); United States v. Jones, No 05-CR-00257 (W.D. Mo. 2005); United States v.
Martin No. 05-CR- 00258 (W D. Mo. 20(/)5) Record§ suggeSt that b betwe@n 2000 and/ZOO/Z /}96
VO )zfs in Missourf may/bdve votetf twice. State Ex: 8, p<1. In May 2004, a state audit report
found that 24,063 persons, or nearly 10% of the Kansas City’s registered voters, were either
dead, had been convicted of a felony, were registered in another jurisdiction, or were otherwise
questionable. State Ex. 9, pg. 14.

In Florlda erulltzer Prize-winnihg series of artlcles revealed that d’ozenS/ possnbLy
hundreds, of/people who lived OUtSIde the CIty llmlts lllegally cast veftes at/fﬁe pol)s”m Mla;m/ i
mayo /afl/ electnons in 1997 State Ex 10 pp A 2 In a.revnew of Jusjr 3% of )/otes cagt/ he Miami

./

Iy{rald fptﬁd 68 voes from me’ﬁglble pon- cnty ;ésndents/ Id at 2.

In Ma/yc,(; onpkluﬁjmver}f{y study fOund that/o/ ver 1,500-fiames o/fdeéeased -
voters remzyn/ed regyséred 111/Ealtlmo ;C/ounty )r( 2005 a/t/reast 63 )x( es were /c;a( in the n/v/
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/
of dec;ésed }ﬂlvnduals between the 1980°s anmeO4 St/até Ex. IJ/p 1. Thé Johyl‘épkms

/ /

”

study shoWed that at
/|

¢and those mames were/still listed as act )*{ on the 2005 rol/lx./ld. at 2. [ fact, c;'xses

/x)fthe dead voting j anatlonalﬁﬁlom/elﬁn occupring m}a/yjuym/ttons s

[1lin0is, Misseturt, Pennsﬂf{nia apd Wisconsin. Statc/Exs 4)4 13, 14, 4nd 15.

1994 electlon

orgia,

InNew XYork, a g/rand-Jury mvestlgatlon mto’ local efectlon fpaud cop(fluded/fhat elgh’t
underage v6ters (gut of only- 4 000 votes cast) {eglstered w1th fa‘[se blrtkdateS/a’nd vo/eﬁ lllegally
m the June 2()01 local e«fectnons State Ex. 16, p. l The T;mes He;éld Rgeord foynd additk

/ /
emdence/of voter ﬁ‘aud mg/(udmg fO)dr double votes,,t’ﬁlrteerwotes b’y pe(y«{ also registeped to
/ /

S
pd
/ vote 1'n anothef county, one non/exlstent Voter (re/cords ;eveal a/two-y r-old y6ted)sand one

/oter reS/dmg in gxﬁenghbofmg cnty/ State E’X 17, pp 1-2.

In Geofgia, an"'investigat'ive report published by the Atlanta Journal Constit'ution in /
November 2000 found that since 1980, 5,412 votes had been cast in the name of deceased
inda'viduals"["State Ex. 18, p. 2. Furthermore, more than 15,000 dead people remained on"

/ Georgia s voting rolls. See id. Also concerning the 2000 elections, the Republxcan Nattonal ’
Oommlttee cross-analyzed voting records with other data and compiled a database of over 3, 200
/ name’s of people who apparently voted multxple times. State Ex 19, p. 1. /

As the Baker-Carter Commission recently observed, “[t]he problem . . . is not the
magnitude of the fraud. In close or disputed elections, and there are many, a small amount of
fraud could make the margin of difference.” State Ex. 1, p. 18; see also State Ex. 20, pp. 19-20

(observing that as elections have become closer in recent years, it has become increasing likely

that even small amounts of in-person voter-identity fraud may decide electoral outcomes).
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The 2001 National Commission on Electoral Reform (the Ford-Carter Commission)
reported that since 1948, elections to select a state’s presidential electors have been decided 31
times by less than 1% of the votes cast, and 70 times by less than 2% of votes cast. State Ex. 21.
About 4% of Senate seats and 2% of House elections are won within 1% of the vote. The margin
of winning is just as close for gubernatorial elections, where 5% of elections are within 1% of the
vote. Id. In fact, the Task Force stated that “[i]n any given year, the likelihood that there is at
least one election within the one-percent technical margin of error is 71 percent for senatorial
elections and more than 99 percent for congressional elections.” /d. at 4.

1L The Impact of the Perception of Voter Fraud on the Confidence of the Electorate

The Baker-Carter Commission recently concluded that not only actual fraud, but also the
perception of fraud, “contributes to low confidence in the system.” State Ex. 1, p. 19. Sﬂrvey
data tends to conf ipl thls ob/servatfon Just prior to the-2000 electlon a RaSmussen pgﬂ showed
that 55% of/Voters béllevedthere was’ “a lot” or “some” fpaud in elections. State Ex 22,p. 1.

Sumlarly, 9Gallup Foll showed that aﬁep the 2000 election, 67% of adu’(ts nationally had on /y

sonfe or “Very little”. conﬂdence«fn the v%y the vefes are cast, m our coumn‘y Stat}/E/ 2}(pp
/ ,
89"

A 2004 Zogby Poll found that 10% of voters believe that their votes are not counted
accurately S‘ee Fund, supra, 2.-And aceording to election-law scholar Richard Hasen, more than
13. 6% of Amencans worried that the 2004 presidential vote was unfair. State Ex. 24, p:l.

rd

Fmally, an eveh mme recent Rasmussen survey of likely voters documents strong support’ for
/

measures to strengthen electoral integrity. In a 2004 survey of 1000 likely voters, 82% Of/‘

res(pondents (mcludmg 89% Bush supporters and 75% of Kefry supporter?xfavored/hoto

1ddnt1ﬁcat10h at the polls. Se¢ Fund, yupra 5.
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III.  The Impact of “Motor-Voter” Nationally and in Indiana

Though they ane‘]’;rgely unﬁble to study veriﬁable,dgta coﬂcerning inyp/cerson veter fraud,
scholars are well aware of thie condmons that foster fraudulent votlng See Fund supra Saﬁato
& Slmpsory, supra, 321 In pamcular, fraud has become ever more llkely as “lt has become mo" re
dlfﬁc/ult to kec;p the voymg roll;/ Clean of ‘deadwood’ voters who have moved of dled” hecause P

such an eﬁwronment makes “fraudulent voting easier and therefore more temptmg for those 50 /
/ mcHned ? sabato & Srmpson supra 321. “In general experts bel;eve tl}a( one in five names on
/ the rost in Irlg;aﬁa do net belon,g there.” State Ex. 25.

The Natlonal/Voter Registration Act, also known as the “Motor-Voter” law, requires each
state to make a reasonable effort to remove the names of ineligible voters from the official
registration list, but it restricts how states may do so. Except in limited circumstances, states
may not remove voters from the registration list, at least for purposes of federal elections, due to
the voter’s failure to vote. See 42 U.S.C. § 1973gg-6(b)(2). Instead, the Motor-Voter law
requires states to take active steps to confirm the address of voters before purging them from the
official list. See id. The Motor-Voter law suggests that states can satisfy their duties under the
removal-program requirement by sending notices to individuals who are identified by the U.S.
Postal Service as having completed a change-of-address card. See 42 U.S.C. § 1973gg-6(c). The
notice must instruct the voter to return the card, and that if the registrant does not do so and does
not vote in the next two general elections, the voter may be removed from the registration list.
See 42 U.S.C. § 1973gg-6(d)(2). States may only remove voters from the registration list if (1)
the voter confirms in writing that the voter has moved or (2) the voter fails to respond to the

required notice and has not voted in the two general elections following the notice. See 42

U.S.C. § 1973gg-6(d)(1).
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This rcStr‘i.c:tiQﬁ E)n puréing oV’er the last decade has generally résulted ina su'bstantial,ly ’
higher pu’rhber of illegitimate voter registrations, sometimes called “list inflation.” State Ex. 26. ]
IrprOé}; 86.84% of the nationwide voting-age population was registered to vote, compared with

/7/5./87% in 1992. See id. In fact in both 2000 and 2004, numerous states actually recorded
re/g/i/s'tration' "fétgs at ovef 100%. Id.

For this case, Clark Benson, a nationally recognized expert in the collection and analysis
of voter-registration and population data, conducted his own examination of Indiana’s voter
registration lists and concluded that they are among the most highly inflated in the nation. State
Ex. 27, p. 9. Benson used four different methods in order to determine the extent of list inflation
and found that each method yielded results that indicated high inflation rates (See id. at 6-9).
Specifically, when he compared actual voter registration with self-reported registration rates, he
found that there were 4.3 million registered voters in 2004, while there were only 3 million
voters who reported being registered, resulting in estimated list inflation of 41.4%. (Id. at 6)

Benson also looked at the registration rates before and after the Motor-Voter law, which
became effective on January 1, 1995. (Id. at 7) He found that in 1988, the rate of registration in
Indiana was 69.71% of the voting age population (VAP) with a voter turnout of 75.67% of VAP,
while in 2004 the registration rate was 93.6% of VAP (with 12 counties in which the number of
registered voters was over 100% of the voting-age population), with a turnout rate of 58.5% of
VAP, indicating that list inflation is high (/d.) When he reviewed the number of deceased voters
on the list, he found with a high rate of confidence that at least 35,699 Indiana registered voters
are now deceased. (Id. at 8) Additionally, his research indicated that in 2004 there were 233,519

potential duplicate registrations. (Id. at 9)
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Indlanapohs Star mvestrgated the e(ccuracy of Indrana s xfoterﬁ)lls andéund/ that mope/than 300
dead p,e/ople wére reg}stered State Ex. 25, p. 3. In fact/the Indm/napolrs/ Star s s)(dy has l/
the sub_;ect of testrmony before Congress conéernmg the ;/ ed for electlon-fréud mea,e(rres St /at/

e

Ex 28 P. 3. Andina recent newspaper artlc}e expla’(mng thyfndranaxSupren}e/Court /s/decrsron

/ to »ge sourees other than voter- regrstratr()n llsts/to conyp” le Jury pools Ju;;ﬁce Tbeodore%
refer;ed to voter reglstratrgn Ilsts as “overpopulatéd (becausse the lls(s mch;ded mahy who had

dled orA’hoved) ? Stat’é Ex 29 p. L.

1V, Government-Issued Photo Identification is Common, Reliable, and Helpful in
Preventing Identity Fraud Generally

It cannot be dotfhted that in today ] /soorety, ,prhoto ldentlﬁcatron isa pr%valent useful,

and often vital c;atnponent of llfé Srrnp]y put/photo rdentlﬁcatlon ha/%come a)a/ nevitable fact

e

of Amerlcan lrfe /State E/x/ 30 p 1 In 2(rgu1ng for the créatlon of a natlon/af identifi cauo/n card,

S
Alan/D/ershpmtz has explajﬁed that photo Jdentrﬁcatron is a}ready reqxfired for ma’ny rout /ne/
a/ t1v1t)és “1/nyfud1ng ﬂymg, d“rlvmg, drmkmg and check-cashmg State Ex 31 DeyShowrtz/

/ alf§o hasobservec/hat ph/oto ldentlﬁcatlon is already carrled by the vast majorrty/ of Am;rl/ ans m/

/ thje’/r wal/e(s and pocketbooks See Id John Fund observed that requlrm/g voters to/show }yf{oto
/lde/mz(ﬁcatrgr at the pélls is no drfferent ‘from what most Amerlcans already n1ust do When M

/ tak}an/ airline /ﬂlght buy an Amtrak ticket, cash a zﬁeck rent/ a vrdeo Or check/ nto/a/h/otel ?
Eﬁnd su})fa 136.
A recent argﬁment agamst Ml/hlgaryé roadswfe Ircense/conf' scartlon law,e/mphaséd/aw

“the photo d;/rVer ] hcense has/oecon;e the most w1dely accepted (and frequen)y requ }ed) for orm

/
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/ s -

(1995). As th authop{ expla,n{ “[o]nefdepnvet( ofa pJ?(oto hcense ncéd on /a'éemp 4] ren;,a/car
ra of

or other /QQulpn}znt cash a check open a ﬁnancnal account or en/gage ina plet

coymon tvan/sactnarns in wlﬁch ph/oto 1den}rﬁcat19n is demanded / o un ;/stand b()w /ltal the
/éoto/ river’ llcen {s in /Jf moderﬁ S0 )ety » I;I/ /

’ Even some of the Plaintiffs admit that photo identification is a necessary requirement for

most everyday activities that we take for granted. (See Crawford Ex. 4, p. 88.) (“I think

everything that you need to do from getting a job to getting a place to stay, to applying for any

benefits to which you may be eligible will oftentimes require — require some sort of ID.”); (see

also Crawford Ex. 10, pp. 43-44) (explaining that in order to get food stamps or Social Security,

and even to file bankruptcy, photo identification is required).

Some lyaeés s/c%rs in thé Indlan@po’fns area/nclud)ng the H cock l;k)/:: /onscy/
Greenﬁelda/ d the S(vatlon/Army Somal Serwée Centci/in Indlan’apohs 1€ qu1ry@to/
1d}uf<:atl /vrfor res;dency Wy othe }/Home /9( shelter/p’refer };Hoto tlﬁcaﬁoW

/Ex 3}/

Exe;cnse of ‘some fundamental consﬁtutlonal’ rights often turfis on- prese/ntatwn of photo
1demfﬁcat10n For examplc, in order to obtam mamage licenses in many s}ates caupl,es must

/

pre/eﬁt pho 10 ldentnﬁcatlon See S}ate Ex. 33; see also State/Ex 34. In order to exercise the
fundamental right of access to federal courts, l:tlgants must present photo identification to the
United States Marshals Service. See State Ex. 35; State Exhibit 36; Cf.

Attorneys pyar( dmg lnz/rcerated/e’rlmmal ddfendants wrtﬂthelr cpn/ tltutlondl’ rlght jiog
counsel must/s'(ow phot6 1dent /Lc/atlon at ;lv(e Jallhouse” door See Norrls & Smlth 74/Mnch/B;J
y/ nd it worth/wtég, the rﬁcndence of drlvers lwenscs and/non lwénse 1d/n‘tiﬁcat10n -

rds in In{(ana 15/5/ 0 high ;kat the BWS list o)ose w1th/sdch lderf( ficatjofi is one OMCW
e

4

10
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e
sources (ﬂie othems taxrolls) of/names for Indlapa” S Jury pools repk(cmg votér-regs t@ hsfs

e

/aSed yboth }Mprehens”lveness/ and 'ﬁ:on/racy ;ee State Ex 29
S e

Society has become so dependent upon state-issued photo identification that Congress
earlier this year passed a law designed to improve the reliability of such identification. See Real
ID Act of 2005, Pub. L. 109-13, 119 Stat. 231 (2005). Among other things, the Real ID Act
provides that within three years, all states must enhance their security guarantees for driver’s
licenses to provide comprehensive standards for federal use. See id. at § 202, 119 Stat. at 312. In
debating the Real ID Act, representatives recognized the importance of making driver’s licenses
more trustworthy because they play such a vital role in contemporary society. See 151 Cong.
Rec. H2997-02, H3020 (May 5, 2005) (At home, the Real ID provisions will strengthen our
Nation’s driver’s license laws, providing each citizen with another layer of security.”). In 2004,
when Congress was debating a similar provision, it recognized not only how the driver’s license
has become the “foundation of your identity,” but also how the “driver’s license has come to
represent more than authorization to operate a motor vehicle; it imparts a stamp of legitimacy
and is often taken as unquestionable proof of identity.” See 150 Cong. Rec. H8664-02, H8682-83
(Oct. 7, 2004).

Just as government-issued photo identification has become a useful and reliable means
for other government agencies and for the private sector to identify individuals, so too it will be a
useful tool for identifying individual voters. Current elections security measures include the
challenge process and the signature requirement. (State Exhibit 37, 1] 3) However theehallengc,

P

procedure is yp/ cally used o verify not sofuch ldenm‘y as resrdency/{nd the 31gnatur€ ;

/

comp/am‘on requlreyﬁnreallstlc po’ﬂ-worker expertnse partncularly,ccﬁsndenggﬂ/le llmlted time

/

ya/the SIgl}Lf(cant pres /urés at the p/ol'rs to be effectlvz See{d 1]11 6- 9 /Requfrmg photo

11
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2

identification w111 permit |54(~)ll worke'rs to quickly dheck the namé on the list a,gainst the ﬁér‘ne 01’1
t/h/t;ﬁéf& ang the face op the éard »\j;h-‘the face o{ ’the"voter. (:S/fee id. § 10)
V. The Baker-Carter Commission Sl;pports Photo-Identification at the Polls

Recognizing the connection between obtaining a driver’s license and registering to vote,
the Baker-Carter Commission recently recommended that states use “REAL ID” cards for
purposes of identifying in-person voters. State Ex. 1, p. 18. In recommending that election law
should be reformed to require reliable photo identification, the Commission emphasized several
times that “there is no doubt that voting fraud occurs” and observed that fraud dilutes the
strength of legitimate votes and thereby disenfranchises honest voters. Id.

The Commission recognized that requiring reliable photo identification would deter voter
fraud and enable better fraud detection. Id. at 18. The Commission also recognized that
protecting the integrity of elections by requiring voters to present photo identification would
advance the independent, but equally compelling, government interest in protecting public
confidence in the legitimacy of election outcomes. Id. On Wednesday, November 30, 2005, the
Indianapolis Star reported that Commission member and former U.S. Representative Lee
Hamilton (D-Ind.) “says Indiana was right to adopt a voter ID law . . ..” (State’s Ex. )

VI. MCEB’s Material Facts Incorporated Herein

The State Defendants hereby incorporate by reference all of the undisputed material facts

asserted in the brief of the Marion County Election Board.

STATEMENT OF DISPUTED FACTS

With a limit of 60 pages and facing a combined total of 31 pages of Statements of Material Facts
Not in Dispute, compliance with L.R. 56.1(b) is difficult. Without conceding that any facts relied on by

the Plaintiffs are either material or undisputed, the Defendants direct the Court’s attention to a few

12
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_supra, 64. Particularly in light of Indiana’s highly inflated voter rolls State Ex. 27, p. 9,

Case 1:05-cv-00634-SEB-VSS  Document 80  Filed 12/01/2005 Page 58 of 70

b. In-person voter fraud is very difficult to detect
It is also important to understand that the nature of in-person election fraud is such that it
is nearly impossiblé to detect or investigate. Unless a voter stumbles across someone else trying
to useyhcr”i&entity, see Sabato & Simpson, supra, 292, or unless the over-taxed poll worker
/baﬁséns /t_(‘)/n‘o‘tivce thatthe voter’s signature is different from her registration signature State Ext.

37)‘W9, the Vcha'nyces of detecting such in-person voter fraud are extremely small. Yet, inflated

/voteg,—(egistration rolls provide ample opportunity for those who wish to commit in-person voter

/f?;ud./ See Fund, supra, 24, 65, 69, 138; Sabato & Simpson, supra, 321. And there is concrete
/,ev‘i/(’iﬁgnce thét the names of dead people have been used to cast fraudulent ballots. See Fund,
Plaintiffs’ repeated claims that there has never been any in-person voter fraud in Indiana can
hardly be plausible, even if the state is unable to prove that such fraud has in fact occurred.

c. Voter fraua exists and needs to be prevented.

According to the Baker-Carter Commission, there is “no doubt” that voter fraud
sufficient to justify photo identification at the polls occurs. See State Ex. 1, p. 18. Ample
evidence from across the nation confirms that understanding. Instances of dead votes, double
votes, and voters using fake names and addresses are all too common in American elections. See
State Ex. 3, pp. 18-24; State Ex. 4, p. 2-7. In some cases, the number of fraudulént votes is
staggering. Take, for example, Missouri, where an analysis of only two of the states' 114
counties revealed over 1;0'0”0 fraudulent ballots, including numerbhs multiple votes, degd v”otés’," .

and voters “residing” at vacant lots.. State Ex. 6.

7 It would be utterly implausible, for example, to require a same-day voter-registration state
(such as Wisconsin) to prove some minimal leve! of fraud under its current system before
switching to advance registration.
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Occasions of i m-person voter fraud are not gonfi ned }er a small nur{ber of J,u—r” isdictj
Florida has encountered fraud by citizens hvmg outstde cnty boundarles voti’ng in ety electlon{
State Ex. 10. Maryland frequently sees dead people vote'in its elections S{/te Ex /11 N/w -
York has also seen children gs- young ;ys’ two vc}mg in loca /Lelectl(ys Stat/e/E;</17 - g

Contrary to the Democrats’ misunderstanding of the law, while enforcement outcomes in
other states are irrelevant in challenging Indiana’s laws, the State is entitled to rely on the
experiences of other jurisdictions when deciding issues of public policy. See Munro, 479 U.S. at
195-96; see also City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, (holding that speech
regulations may be justified by occurrence secondary effects in other states or cities).

The Democrats mistakenly rely on 4 Woman'’s Choice East Side Women's Clinic v.
Newman, 305 F.3d 684 (7th Cir. 2003), for the proposition that the state may not rely on proof of
fraud elsewhere. That case stands for no such principle. Instead, the court, observing that
“constitutionality must be assessed at the level of legislative fact, rather than adjudicative fact
determined by more than 650 district judges,” ruled that challenges to a state law based on its
collateral consequences cannot rely on consequences proven elsewhere. Id. at 689. “Indiana is
entitled to an opportunity to have its law evaluated in light of experience in Indiana . . . What
happened in Mississippi and Utah does not imply that the effects in Indiana are bound to be
unconstitutional, so Indiana . . . is entitled to put its law into effect and have that law judged by
its own consequences.” Id. at 693.

The reason for this high threshold for plaintiffs is that legislative enactments are entitled

to deference. The notion of analyzing a law based on “legislative fact” means that a legislature

can decide whether prophylactic measures are necessary based on problems that have occurred
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solely on “public awareness of the opportunities for abuse,” see Buckley, 424 U.S. at 27, inherent
in polling-place voting unaccompanied by identification checks. This is particularly true in light
of the extent of voter list inflation that has occurred over the past decade or so in the wake of the
Motor-Voter law. Regardless whether particular instances of fraud are well documented,
“common sense,” see McConnell, 540 U.S. at 145, tells us that the General Assembly is entitled
to be concerned that the combination of inflated voter rolls, lax security, and closely contested
elections may, over time, erode voter confidence in election results, And, as the Supreme Court
has made crystal clear, states are not required to wait until public confidence in the legitimacy of
representative government suffers a direct hit before taking steps to protect electoral integrity.
See Munro, 479 U.S. at 195-96.
Py
Public oprmon/ﬂata /supports the Generaf Assembl;y s deGrsroMo strepg/hen et/ ction
security in o/der to /%ssure tbe publlc eoncemmg the legmmae’y of eleétlons In 2000 a
Rasm/uésen poH showed/ hat 59% of vote(s belreved there was “a/lot” or "some” fraud/fn
/e'fectlor}g StateEx 22,/;7 1 A Sh’ort tlme Iater 1 Gallyp Poll shovved that 67% of adults
nat’onyﬂad on& “some or “very lrttle’ conﬁdence in the way the votes are cast in our s
coxﬁtry St’ate Ex 23 pp 8- 9 A 2604 ZOgby Poll found that 12% of voters behev)efhat their
/votQWas cptinted /naccurgefy in }lfe 2004 eleetions F und |, supra. And schoTar Rlchar/d/Hasen
/has te/trﬁed/tﬁat mo;e thanﬂS% of Am/e(icans worrw’d that the 2004 presrdentra)r vote was unja(r
e

S/ta;e Ex. 24 L P 2 Re /eént surveys/document even stronger StIpport for n)easures to prote/t
,/e’lecto;aﬂ rnteg )13' /In a 20(}4 survey of 1000 lrkely voters 82% of respondents mcltgmg 8/9% of
,Bush S /pporters and/75% of Kerry supporters, favored photo rdentlﬁcerflon at thegll

ge)ferally Fund,’ supra.

Such overwhelming public support for requiring voters to present photo identification at
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