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OPINION:

R. GUY COLE, JR., Circuit Judge. This ac-
tion involves plaintiff's claims that her demotion
within Kentucky's Cabinet [*2] for Human Resources,
Department of Employment Services, was in retalia-
tion for speaking out against political patronage prac-
tices within the Department, in violation of her First
Amendment rights. Plaintiff further asserts that she was
denied procedural due process in her demotion, and in
addition, alleges violations of Kentucky law. The district
court granted partial summary judgment in plaintiff's fa-
vor with respect to her procedural due process claim, and
following trial, a jury returned verdicts in plaintiff's fa-
vor with respect to her First Amendment and state law
claims. Defendants now appeal various orders of the dis-
trict court, including its rulings on motions for summary
judgment; its denial of defendants' motions for judgment
as a matter of law and a new trial; its award of monetary
damages and injunctive relief; and its award of attorneys'
fees to plaintiff. For the reasons that follow, weAFFIRM
in part, REVERSE in part, andREMAND for further
proceedings consistent with this decision.

I. BACKGROUND

A. Factual history

Plaintiff Maggie Williams is a tenured employee of
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the Commonwealth of Kentucky with more than twenty
years of service in the Cabinet [*3] for Human Resources
(CHR), Department for Employment Services (DES).
From February 1985 until May 1990, Williams was the
Field Office Manager of the DES office in Winchester,
Kentucky and its satellite office in Richmond, Kentucky,
supervising approximately thirty employees.

According to Williams, her discord with her super-
visors began in November 1989 at an office managers'
meeting. There, Don Dixon, CHR Deputy Secretary, al-
legedly instructed the office managers to hire and promote
the "governor's people" for positions within DES, and
that any failure of the office managers to cooperate with
this instruction would result in "serious consequences."
Williams also alleged that she was later told that she could
not demote or terminate political appointees, even if they
were performing unsatisfactorily. Williams openly stated
to her superiors and the employees that she supervised
that she would not abide by these practices because they
violated state merit system laws.

In February 1989, Williams alleged that her supervi-
sors, defendants P. Kenneth Cox, Margaret Whittet, and
John Hodgkin, hired a political appointee, Franklin L.
Gibson, as an employee at the DES office in Richmond.
n1 [*4] Williams, as Gibson's supervisor, recommended
that Gibson not be retained after his six--month probation-
ary period, citing that he pursued political activities while
on the job, used DES telephones for personal business,
falsified a travel voucher and failed to report adequately
to his supervisors. Williams's supervisors failed to fol-
low her recommendation and urged her to reconsider her
negative assessment of Gibson. When Williams refused
to do so, she received an adverse job performance rating.
Shortly thereafter, an administrative review hearing was
held to address allegations that Williams verbally abused
employees. At the conclusion of the hearing, Williams
was formally reprimanded.

n1 The individually named defendants and
their respective positions in the CHR at the time
of this action are as follows: P. Kenneth Cox,
Director of DES; Margaret Whittet, Commissioner,
Acting Commissioner and Deputy Commissioner
of DES; Frank J. Willey, Acting Director of
Personnel Management and Appointing Authority
for the CHR; John Hodgkin, Director and Assistant
Director of Division of Field Services for DES;
Darvin Allen, Commissioner of DES; Ronald
Holland, principal assistant to the Commissioner
of DES; and Lynne McWilliams, Acting Director
Personnel Management and Appointing Authority
for the CHR. Cox and Willey were ultimately dis-
missed from the lawsuit.

[*5]

In October 1989, defendant Ronald Holland con-
ducted an investigation of Williams's management of the
Winchester office. This investigation resulted in defen-
dant Darvin Allen issuing a memorandum informing all
employees of the Winchester office that derogatory com-
ments regarding clients or co--workers would not be tol-
erated. After the issuance of the memorandum, Williams
continued to speak out against political patronage prac-
tices; in particular, Williams accused employee James
Little of "selling jobs" and other improper activities.
Williams further alleged that Little committed acts of
criminal vandalism against her because of her contentions.
Williams informed defendants Hodgkin, Allen, Whittet
and Holland of her suspicions about Little, and formally
reprimanded him. Thereafter, Little filed a grievance
against Williams. In response to the grievance, yet another
investigation of Williams's management was carried out,
during which time Williams was temporarily assigned to
the position of interviewer in the Georgetown DES office.
During the time period of the investigation, Williams con-
tacted the police and the FBI, reporting threats, vandalism
and the alleged violations of Kentucky's [*6] merit--based
hiring laws.

As a result of the second investigation, Holland rec-
ommended to Allen that Williams be terminated or de-
moted. After additional investigation, James Thompson,
the DES Regional Supervisor, concluded that Williams
should be terminated; instead, Allen requested a demotion
for Williams. On May 30, 1991, Thompson and defen-
dant Hodgkin hand--delivered to Williams an eighteen--
page letter written by defendant Lynne McWilliams, de-
tailing the reasons for her demotion and apprising her of
the right to appeal to the state board of personnel. The let-
ter informed Williams that she was temporarily reassigned
to the Lexington DES office at a reduced classification,
salary and pay grade.

B. Procedural history

Williams chose not to appeal the demotion; rather,
she filed a complaint in federal court against the
Commonwealth of Kentucky, the CHR and her immediate
supervisors. Williams's complaint set forth five counts:
(1) deprivation of employment rights without due pro-
cess under the Fourteenth Amendment, in violation of
42 U.S.C. § 1983;(2) deprivation of employment rights
for exercising free speech under the First Amendment, in
violation of42 U.S.C. § 1983;(3) reprisal [*7] for report-
ing suspected violations of Kentucky law, in violation of
Ky. Rev. Stat. Ann. § 61.102; (4) demotion without just
cause, in violation ofKy. Rev. Stat. Ann. § 18A.095; and
(5) wrongful discharge.
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Defendants moved for summary judgment, citing the
Eleventh Amendment and the individual defendants' en-
titlement to qualified immunity, and Williams moved for
partial summary judgment on her due process claim. On
January 23, 1993, the district court dismissed all claims
against the Commonwealth of Kentucky and CHR, and
all monetary claims against the individual defendants in
their official capacities on the basis that those claims were
barred by the Eleventh Amendment; held that the individ-
ual defendants were not entitled to qualified immunity on
the federal claims; and granted partial summary judgment
to Williams on her due process claim. n2

n2 On January 15, 1993, defendant Cox was
dismissed from the lawsuit.

Thereafter, defendants appealed to this court the dis-
trict court's determinations regarding qualified [*8] im-
munity; its failure to dismiss Williams's claims for injunc-
tive relief on the basis of the Eleventh Amendment; and its
grant of partial summary judgment in favor of Williams
on her due process claim. We held: (1) defendants
were not entitled to qualified immunity on Williams's
First Amendment claim; (2) defendants were entitled
to qualified immunity on Williams's due process claim;
(3) Williams's state--law claims for injunctive relief were
barred by the Eleventh Amendment; and (4) the district
court's grant of partial summary judgment on Williams's
due process claim was not a final appealable order. n3

n3Williams v. Kentucky, 24 F.3d 1526 (6th Cir.
1994).

On remand, the district court dismissed the
Commonwealth and the CHR as defendants, vacated its
order granting partial summary judgment on Williams's
due process claim and set the case for trial on the re-
maining claims. Prior to trial, defendants filed a motion
for partial summary judgment on the ground thatKy. Rev.
Stat. Ann. § 18A.095provides the [*9] exclusive rem-
edy for the demotion of a classified employee; the district
court denied that motion as untimely.

On January 30, 1995, a jury trial commenced on
Williams's First Amendment and state--law claims. At
the close of Williams's case--in--chief, the district court
overruled defendants' motion for a directed verdict (or
judgment as a matter of law pursuant toFed. R. Civ. P.
50(a)) as to each of the defendants except Willey, who
was dismissed from the case. The jury ultimately found
in favor of Williams, awarding her $125,000 in com-
pensatory damages for lost wages and benefits; injury to
reputation; and mental distress, embarrassment, and hu-

miliation. The jury further awarded Williams $100,000 in
punitive damages.

Following the trial, the district court overruled defen-
dants' motion for judgment notwithstanding the verdict
(judgment as a matter of law pursuant toFed. R. Civ. P.
50(b)), or in the alternative, a new trial. The district court
also allowed substitution for defendants McWilliams,
Allen and Hodgkin in their official capacities by their
successors in office, and granted Williams's motion for re-
instatement, ordering a remittitur of $60,000 of the judg-
ment for compensatory [*10] damages for lost wages and
benefits upon reinstatement. In addition, the district court
reinstated its earlier grant of partial summary judgment in
favor of Williams on her due process claim. Finally, the
district court awarded Williams attorneys' fees and costs
in excess of $225,000 against the defendants jointly and
severally in their official and individual capacities.

Defendants then filed a timely notice of appeal chal-
lenging the following district court actions: (1) its denial
of defendants' motions for summary judgment and judg-
ment as a matter of law; (2) its denial of defendants'
motion for a new trial; (3) its grant of summary judgment
in favor of Williams on her procedural due process claim;
(4) its award of monetary and injunctive relief against the
defendants in their official capacities; and (5) its award of
attorneys' fees and costs.

II. DEFENDANTS' MOTIONS FOR SUMMARY
JUDGMENT AND JUDGMENT AS A MATTER OF
LAW

Defendants appeal the district court's denial of their
motions for summary judgment pursuant toFed. R. Civ.
P. 56and judgment as a matter of law pursuant toFed. R.
Civ. P. 50(a)and (b). The crux of defendants' argument
is the same for each of these [*11] motions: Williams
failed to establish causation; put differently, Williams did
not present any evidence against the individual defen-
dants supporting the inference that she was demoted in
retaliation for her protected speech. Defendants' argument
encompasses both Williams's First Amendment claim and
her state law claims.

We have held in cases in which an appellant made a
Rule 56 motion for summary judgment that was denied,
made those same arguments in a Rule 50(a) motion at
the close of evidence that also was denied, lost in front
of a jury, and then renewed its arguments in a rejected
Rule 50(b) motion after entry of judgment, that we will
review only the denial of the Rule 50(b) motion.K & T
Enter., Inc. v. Zurich Ins. Co., 97 F.3d 171, 174 (6th Cir.
1996).We therefore will address defendants' argument in
the context of their motion for judgment as a matter of
law pursuant to Rule 50(b).
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Our standard of review for a Rule 50(b) motion based
on sufficiency of the evidence is identical to that used by
the district court.Id. at 175.The evidence must be viewed
in the light most favorable to the nonmoving party, giving
the nonmoving party the benefit of all reasonable infer-
ences. [*12] Id. at 176.We do not weigh the evidence,
evaluate the credibility of witnesses or substitute our judg-
ment for that of the jury.Id. at 175.The motion should be
granted and the district court reversed, only if reasonable
minds could not come to a conclusion other than the one
favoring the moving party.Id. (citations omitted).

A. First Amendment Claim

When assessing a First Amendment claim, we look to
the two--stage test set forth inMount Healthy City Bd. of
Educ. v. Doyle, 429 U.S. 274, 50 L. Ed. 2d 471, 97 S. Ct.
568 (1977),and developed in subsequent decisions. First,
the employee must establish that her speech was constitu-
tionally protected, which is a question of law.Id. at 287;
Langford v. Lane, 921 F.2d 677, 680 (6th Cir. 1991); see
Connick v. Myers, 461 U.S. 138, 148 n. 7, 75 L. Ed. 2d
708, 103 S. Ct. 1684 (1983).Speech is protected when it
addresses a matter of public concern, and the employee's
interest in making such statements outweighs "the interest
of the State, as an employer, in promoting the efficiency
of the public service it performs through its employees."
Pickering v. Board of Educ., 391 U.S. 563, 568, 20 L.
Ed. 2d 811, [*13] 88 S. Ct. 1731 (1968); Langford,
921 F.2d at 681--82.We have previously determined that
Williams's speech with respect to political patronage and
corruption in the DES office were matters of public con-
cern. Williams, 24 F.3d at 1535--37.

Once an employee establishes that the speech was
protected, the second stage of inquiry involves causation,
a factual issue. To satisfy the second stage, the employee
must demonstrate that the protected speech was a substan-
tial factor in her dismissal.Mount Healthy, 429 U.S. at
287; Langford, 921 F.2d at 682--84; Barnes v. McDowell,
848 F.2d 725, 733 n. 9 (6th Cir. 1988).It is this stage of the
analysis that is the crux of defendants' appeal. Defendants
argue that judgment as a matter of law was appropriate
in this case because Williams failed to present evidence
to the jury indicating that her speech was the motivating
factor in her demotion.

Upon reviewing the record, we agree with the district
court that Williams presented facts from which the jury
could reasonably infer that each of the individual defen-
dants knew about her objections to political patronage
activities and corruption, and as a result, were motivated
to demote [*14] her. In particular, Williams testified that
the CHR Deputy Secretary instructed her, in the presence
of defendants Whittet, Hodgkin and Cox, to violate the
merit system law. Later, Williams's failed attempts to rid

the Winchester office of political appointee Franklin L.
Gibson substantiated Williams's statements that she was
informed that she could not fire political appointees, even
those who performed poorly. Williams told her supervi-
sors and subordinates that she would not participate in
any patronage scheme, and thereafter was subject to ad-
ministrative review and reprimand by defendants Whittet
and Allen. Williams testified further that she notified de-
fendants Holland and Hodgkin about James Little's polit-
ical activities on the job and the criminal threats against
her. Following this notification, defendants Holland and
Hodgkin conducted an investigation that Williams charac-
terized as the solicitation of complaint letters against her
from employees in the Winchester office. Subsequently,
when Williams reprimanded Little, she was again in-
vestigated. During the investigation, Williams discussed
Little's conduct and relayed her belief that the actions
taken against her by her superiors [*15] resulted from
her opposition to their patronage scheme.

Corroboration for Williams's testimony included her
own contemporaneous notes, Gibson's falsified travel
voucher, the testimony of employees William Zorne and
Jeanne Kotarski, Williams's removal to the Georgetown
office, the investigation of Williams, a death threat let-
ter, Williams's written grievance against Little that was
submitted to defendant Hodgkin, and Williams's demo-
tion and pay reduction carried out by defendants Holland,
Hodgkin, Whittet and McWilliams. The timing and se-
quence of events further supported Williams's claim.See
Matulin v. Lodi, 862 F.2d 609, 613--14 (6th Cir. 1988).
Based on this evidence, we conclude that Williams pro-
duced sufficient evidence at trial for a reasonable jury to
find that her protected speech was a motivating factor in
her demotion.

Because Williams produced sufficient evidence, the
burden shifted to the defendants to prove by a preponder-
ance of the evidence that the state would have taken the
same action absent the protected speech.Mount Healthy,
429 U.S. at 287; Langford, 921 F.2d at 682--84; Barnes,
848 F.2d at 733 n. 9.Towards meeting their burden,
the defendants [*16] presented evidence to show that
Williams created a "factionalized" and disruptive envi-
ronment. According to the defendants, Williams had been
abusive towards other employees since shortly after as-
suming her position in 1985. Indisputably, Williams was
not popular among a small group of employees in the
Winchester office and certain job--seeking individuals.

Considering the foregoing and reviewing the evidence
in a light most favorable to Williams, we conclude that the
evidence produced at trial was not so one--sided as to war-
rant judgment as a matter of law.See Ratliff v. Wellington
Exempted Village Sch. Bd. of Educ., 820 F.2d 792 (6th
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Cir. 1987) (upholding a jury verdict for a substandard
employee). Accordingly, we affirm the district court's de-
nial of defendants' motion for judgment as a matter of law
with respect to Williams's First Amendment claim.

B. Ky. Rev. Stat. Ann. § 61.102

Defendants also sought judgment as a matter of law
on Williams's "whistleblower" claim pursuant toKy. Rev.
Stat. Ann. § 61.102, contending that Williams failed to
provide "clear and convincing" evidence sufficient to sup-
port her claim. In so arguing, defendants set forth an in-
correct standard [*17] of review, as evidenced by the
following statute:

Employees . . . shall show by a preponder-
ance of evidence that the disclosure was a
contributing factor in the personnel action.
Once a prima facie case of reprisal has been
established and disclosure determined to be
a contributing factor to the personnel action,
the burden of proof shall be on the agency to
prove by clear and convincing evidence that
the disclosure was not a material fact in the
personnel action.

Ky. Rev. Stat. Ann. § 61.103(3). Thus, Williams had to
show, by a preponderance of the evidence, that her dis-
closure was a contributing factor in her demotion. As
discussed in section II.A., we believe that, viewing the
evidence in the light most favorable to Williams, there
was sufficient evidence for a reasonable jury to conclude
that Williams's political patronage statements were a con-
tributing factor in her demotion. Further, in viewing the
evidence in the light most favorable to Williams, we be-
lieve that a reasonable jury could conclude that defendants
failed to establish by clear and convincing evidence that
Williams's statements were not a material fact in the de-
cision to demote her. Accordingly, we [*18] affirm the
district court's denial of defendants' motion for judgment
as a matter of law with respect to Williams's whistleblower
claim.

C. Ky. Rev. Stat. Ann. § 18A.095

Kentucky law provides that a classified employee such
as Williams cannot be demoted without cause.Ky. Rev.
Stat. Ann. § 18A.095(2). Defendants challenge Williams's
claim brought under this statute, contending that the
statute does not provide a private cause of action. We
agree.

Although we are unaware of any Kentucky court de-
ciding whether a private cause of action exists under
Chapter 18A, Kentucky law provides that "where the
statute both declares the unlawful act and specifies the

civil remedy available to the aggrieved party, the ag-
grieved party is limited to the remedy provided by the
statute."Grzyb v. Evans, 700 S.W.2d 399, 401 (Ky. 1985).
Applying the rule inGryzb to the present case, we find
that § 18A.095 declares the unlawful act of wrongful de-
motion and specifies the civil remedy available, stating:
"If the board finds that the action complained of was taken
without just cause, the board shall order the immediate
reinstatement of the employee to his former position or
a position of [*19] like status and pay. . . ."Ky. Rev.
Stat. Ann. § 18A.095(23)(b). Thus, the statute provides
that reinstatement is the remedy for wrongful demotion.

Although Kentucky law also provides a right of recov-
ery for individuals injured due to a violation of any statute,
Ky. Rev. Stat. Ann. § 446.070, the Kentucky Supreme
Court has limited that provision to statutes that are penal
in nature, or when the statute does not itself prescribe a
civil remedy for its violation.Gryzb, 700 S.W.2d at 401;
see also State Farm Mut. Auto. Ins. Co. v. Reeder, 763
S.W.2d 116 (Ky. 1989).Consequently, we find the district
court erred in exercising jurisdiction over Williams's §
18A.095 claim, and therefore, vacate the judgment en-
tered against defendants as to that claim. n4

n4 Although we vacate the district court's judg-
ment against defendants with respect to Williams's
§ 18A.095 claim, we do not believe that it is neces-
sary to remand the case for a new trial on damages,
nor did the defendants request a new trial on dam-
ages. The jury answered three separate interroga-
tories, determining that defendants' behavior con-
stituted violations of § 1983;Ky. Rev. Stat. Ann. §
61.102; andKy. Rev. Stat. Ann. § 18A.095. With re-
spect to damages, the instructions directed the jury
to go on to Interrogatory 4 if they answered yes to
any of the first three interrogatories. Interrogatory
4 stated: "What sum of money do you believe will
fairly and adequately compensate plaintiff for her
injury?" Because the same behavior of defendants
resulted in the violation of all three statutes and
caused the same injury to plaintiff, we see no rea-
son to redetermine damages in this case.

[*20]

III. DEFENDANTS' MOTION FOR A NEW
TRIAL

In their motion for judgment as a matter of law, defen-
dants requested alternative relief in the form of a new trial
pursuant toFed. R. Civ. P. 59, alleging substantive errors
of law in the jury instructions given, the wrongful admis-
sion of hearsay testimony and speculative testimony on
damages.
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A new trial is warranted when a jury reached a "seri-
ously erroneous result" as evidenced by: (1) the verdict
being against the weight of the evidence; (2) the dam-
ages being excessive; or (3) the trial being unfair to the
moving party in some fashion,i.e., because of prejudice
or bias. Holmes v. City of Massillon, 78 F.3d 1041, 1046
(6th Cir.),cert denied, 136 L. Ed. 2d 228, 117 S. Ct. 312
(1996).

This Court reviews a district court's ruling on a mo-
tion for a new trial under an abuse of discretion standard.
Id. at 1045.A district court abuses its discretion when,
upon review, we are left with a definite and firm convic-
tion that the court made a mistake.Id. (citing Balani v.
Immigration and Naturalization Servs., 669 F.2d 1157,
1160 (6th Cir. 1982)).

A. Jury Instructions

The defendants raise several objections to the district
[*21] court's instructions to the jury, specifically contest-
ing Jury Instruction Nos. 7, 8, 9 and 10. When reviewing
such objections, we are mindful that:

When instructions are challenged on appeal,
our duty is not to read the instructions word
for word in search of an erroneous word or
phrase. Rather, our task is to review the in-
structions as a whole in order to determine
whether they adequately inform the jury of
the relevant considerations and provide a ba-
sis in law for aiding the jury in reaching its
decision.

Wilson v. International Bhd. of Teamsters, Chauffeurs,
Warehouseman and Helpers of America, 83 F.3d 747,
757 (6th Cir.) (quotingO--So Detroit, Inc. v. Home Ins.
Co., 973 F.2d 498, 502 (6th Cir. 1992)), cert. denied, 117
S. Ct. 610 (1996).

1. Jury Instruction No. 7

Defendants ascribe error to Jury Instruction No. 7,
which addressed Williams's free speech claim. According
to defendants, that instruction failed to instruct the jury to
consider adequately the defendant's affirmative defense
that Williams was dismissed for reasons other than her
public speech. After reviewing the record, however, we
conclude that the jury instruction correctly set [*22] forth
the allocation of burdens in this respect. Jury Instruction
No. 7 provided:

If you find that the plaintiff has established
each element of her claim, you must then
decide whether the defendants have shown

by a preponderance of the evidence that they
would have penalized and demoted the plain-
tiff for other reasons even if the plaintiff had
not exercised her protected speech activity.

I.J.A.at 462. Thus, defendants' claim that the jury instruc-
tion failed to set forth their affirmative defense is without
merit.

Defendants further contend that the district court
failed to instruct the jury that if it determined that Williams
made her reports falsely or with knowledge of their false-
hood, the jury must enter a verdict for the defendants. In
so arguing, the defendants properly recite the applicable
analysis set forth inPickering v. Board of Educ., 391 U.S.
563, 20 L. Ed. 2d 811, 88 S. Ct. 1731 (1968);that is,
the First Amendment does not protect false statements
that are knowingly or recklessly made.Id. at 574; see
also Gossman v. Allen, 950 F.2d 338, 342 (6th Cir. 1991).
To prevail on this affirmative defense, defendants have
the burden of showing [*23] that Williams knowingly or
recklessly made false statements.

The jury instructions in the present case were silent
as to this affirmative defense. Generally, a defendant is
entitled to jury instructions on defense theories that are
supported by law and raised by the evidence presented.
Ortiz v. Bank of Am. Nat. Trust & Savings Assoc., 852 F.2d
383, 386 (9th Cir. 1987); Pierce v. Ramsey Winch Co., 753
F.2d 416, 425 (5th Cir. 1985).Although defendants' af-
firmative defense is supported by law, the record fails to
demonstrate that the evidence justified such an instruc-
tion. There was no evidence suggesting that Williams's
statements with respect to the allegedly illegal activities
in the Winchester office were false and that Williams knew
or was reckless not to know of their falsehood.See, e.g.,
Gossman, 950 F.2d at 343.

In sum, defendants' affirmative defense did not war-
rant an instruction based on the evidence presented in this
case. Consequently, we find that the district court did not
err in failing to instruct the jury on the affirmative defense
that Williams knew, or was reckless in not knowing, that
the protected statements were false.

2. Jury Instruction No. [*24] 8

Defendants also assign error to Jury Instruction No.
8, which addresses Williams's whistleblower claim under
Kentucky law. First, defendants contend that the court ne-
glected to include an instruction requiring the jury to find
by "clear and convincing evidence" that defendants vio-
latedKy. Rev. Stat. Ann. § 61.102. As discussed in section
II.B., clear and convincing evidence is not the appropriate
standard; therefore, defendants were not entitled to such
an instruction.
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Defendants next argue that the instruction failed to
include the good faith element of the statute. According
to Ky. Rev. Stat. Ann. § 61.102, a plaintiff must in good
faith report suspected violations of the law. After quoting
the relevant provision of the statute, including the good
faith language, the instruction provided in pertinent part:

To prevail on her "whistleblower" claim,
plaintiff must establish a prima facie case
by a preponderance of the evidence: First,
that she reported or attempted to report to
the Kentucky Attorney General, a law en-
forcement agency, or her superiors an actual
or suspected violation of a Kentucky law or
regulation . . .; And, second, that she was pe-
nalized or demoted [*25] by the defendants
directly or indirectly because of such reports.

J.A.at 2075.

Keeping in mind that we review jury instructions as
a whole and will not reverse unless those instructions are
confusing, misleading or prejudicial, we conclude that
Jury Instruction No. 8 adequately informed the jury of
the relevant considerations with respect to a violation of
the whistleblower statute.See Wilson, 83 F.3d at 758.

3. Jury Instruction No. 9

Defendants also challenge the district court's instruc-
tion to the jury to consider Williams's Chapter 18A claim.
Because we have found that Kentucky does not provide for
a private right of action under Chapter 18A, we conclude
that the district court erred in including such an instruc-
tion. We further conclude, however, that the inclusion of
that instruction did not cause the jury to reach a "seriously
erroneous result" such that a new trial is warranted.

4. Jury Instruction No. 10

Defendants challenge the inclusion of an instruction to
the jury regarding compensatory damages in the form of
emotional distress, arguing that Williams did not provide
evidence of such damages. We disagree. Williams testi-
fied that she suffered [*26] humiliation, embarrassment
and distress as a result of her demotion. This testimony
was enough to warrant a jury instruction on emotional
distress damages.

B. Admission of Hearsay

During the trial, defendants objected to Williams's
testimony regarding the content of Don Dixon's political
patronage speech, arguing that this testimony constituted
inadmissible hearsay. Although a district court's eviden-
tiary rulings are subject to an abuse of discretion review,
we review de novo a district court's conclusion of law re-

garding whether proffered evidence constituted hearsay.
Hancock v. Dodson, 958 F.2d 1367, 1371 (6th Cir. 1992).
Hearsay is defined inFed. R. Evid. 801(c)as "a statement,
other than one made by the declarant while testifying at
the trial or hearing, offered in evidence to prove the truth
of the matter asserted." However, if a statement is offered
into evidence to show knowledge that the statement was
made, the statement is not hearsay because it is not of-
fered to prove the truth of the matter asserted.See United
States v. Branham, 97 F.3d 835, 851 (6th Cir. 1996).

We find that Dixon's statements were not admitted
into evidence to establish the truth of [*27] the mat-
ter asserted; rather, the testimony was offered to show
knowledge of Dixon's statements by Williams and the de-
fendants who were present. Consequently, we find that
the testimony was not hearsay; the district court properly
admitted the testimony.

C. Speculative Testimony on Damages

Defendants also object to Williams's testimony with
respect to damages that she might suffer in the future.
Although Williams testified about the future financial im-
pact of her demotion, the jury was not instructed on fu-
ture damages, nor was Williams awarded future damages.
Accordingly, whether or not this testimony was specula-
tive, we find this argument to be without merit.

IV. PROCEDURAL DUE PROCESS

We turn now to revisit an issue remaining after our
previous consideration of this case: whether the district
court erred in granting summary judgment to Williams on
her due process claim arising from her demotion without
a pre--demotion hearing.See Williams, 24 F.3d at 1543.

The circumstances surrounding Williams's demotion
are not in dispute. On May 30, 1991, at defendant Allen's
instruction, Thompson and defendant Hodgkin delivered
to Williams an eighteen--page letter signed by [*28] de-
fendant McWilliams, detailing the reasons for the demo-
tion and informing Williams of her right to appeal to the
state board of personnel. At that time, the following tape
recorded conversation transpired:

Hodgkin: Maggie, the purpose of my and
Mr. Thompson's visit is to hand deliver this
letter addressed to you from the Appointing
Authority. I want to afford you the oppor-
tunity to read that and from there you are
instructed what to do in that letter. So with-
out any further discussion I want to allow you
time to read that letter please.

Williams: Well, I don't know if I want to read it. I will
accept it.
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Hodgkin: You choose not to read it? It does direct you to
report to the Lexington local office.

Williams: Well it looks like it would take about a month
to read it, it's numerous pages and I don't think you're go-
ing to sit there and wait for me to read all of this and even
if I did I wouldn't digest it, so I will accept it, whatever it
says.

Thompson: O.K., thank you. Eight o'clock in the morning
in the Lexington office report to Mr. Bob Ligon, the office
manager. Do you want me to say anything?

Williams: No, not necessarily, I, you called me back [*29]
here?

Thompson: No, the letter will be self--explanatory and
it will note that you're being demoted and that your as-
signment, your work assignment will be to the Lexington
office. The salary is noted, the grade is noted, the rights
that are afforded you by merit law are noted therein. Do
you have anything?

Williams: No, my lawyer is not here so I'm not saying
anything, you can say anything you want and I'll just
record it.

Defendants argue that this exchange satisfied both
Kentucky law and due process because Williams was ade-
quately informed of the charges against her and the neces-
sary procedures to obtain a hearing. Defendants therefore
assert that the district court erred in its grant of summary
judgment to Williams on this issue. We review de novo a
district court's grant of summary judgment.Fed. R. Civ.
P. 56(c); Harrow Prods., Inc. v. Liberty Mut. Ins. Co., 64
F.3d 1015, 1019 (6th Cir. 1995).

The Due Process Clause of the Fourteenth
Amendment prohibits a state from depriving individu-
als of life, liberty or property without due process of law.
To establish a due process violation, an employee must
first set forth a deprivation of life, liberty or property and
then, [*30] demonstrate that the afforded process was
less than that due.Cleveland Bd. of Educ. v. Loudermill,
470 U.S. 532, 541, 84 L. Ed. 2d 494, 105 S. Ct. 1487
(1985).With respect to the first question, the Due Process
Clause applies when an employee has a property interest
in her job, that is, a legitimate expectation of continued
employment. Id. at 538; Board of Regents v. Roth, 408
U.S. 564, 577, 33 L. Ed. 2d 548, 92 S. Ct. 2701 (1972).
We have previously determined that Williams enjoyed a
property interest in her job and therefore could not be
deprived of this interest without due process.Williams,
24 F.3d at 1538.

The amount of process due varies with the circum-
stances of each case.Morrissey v. Brewer, 408 U.S. 471,
481, 33 L. Ed. 2d 484, 92 S. Ct. 2593 (1972).When the
disciplinary action is termination, for example, a tenured
employee is entitled to "oral or written notice of the
charges against him, an explanation of the employer's
evidence, and an opportunity to present his side of the
story." Loudermill, 470 U.S. at 546.On the other hand,
the Supreme Court has recently held that an employee was
not entitled to notice and a hearing prior to his suspension
[*31] without pay based on his arrest on drug--related
charges.Gilbert v. Homar, 138 L. Ed. 2d 120, 117 S. Ct.
1807, 1814 (1997).To determine what procedures must
accompany the demotion of an individual in Williams's
situation, we must balance three factors: "First, the pri-
vate interest that will be affected by the official action;
second, the risk of an erroneous deprivation of such inter-
est through the procedures used, and the probable value, if
any, of additional or substitute procedural safeguards; and
finally, the Government's interest."Mathews v. Eldridge,
424 U.S. 319, 335, 47 L. Ed. 2d 18, 96 S. Ct. 893 (1976);
Gilbert, 117 S. Ct. at 1812(quotingMathews); see also
Loudermill, 470 U.S. at 542; Williams, 24 F.3d at 1539.

Thus, we begin by considering the private interest in-
volved. On this point, two factors determine whether the
private interest at stake is so great as to require a pre--
deprivation hearing.Chernin v. Welchans, 844 F.2d 322,
326 (6th Cir. 1988).The first factor addresses the level
of suffering that the individual will undergo as a result
of the action.Id. The second is the length of the possible
deprivation.Id. at 327(citing [*32] Fusari v. Steinberg,
419 U.S. 379, 389, 42 L. Ed. 2d 521, 95 S. Ct. 533 (1975)).

With respect to the degree of suffering, the district
court noted Williams's salary reduction of $174.06 per
month and summarized the adverse impact as follows:

Plaintiff was removed from one of the
Cabinet's top merit system positions and
transferred to one of its entry--level positions,
demoted from her classification of DES Field
Office Manager to Senior Unemployment
Insurance Claims Examiner. Her pay grade
was reduced five levels (from 14 to 9),
she lost executive status altogether, and was
moved out of her career field of expertise.
The overall effect of this demotion was that
Plaintiff's career in state government was set
back to the beginning.

J.A.at 176. We agree with the district court that demoting
Williams constituted a significant deprivation. In addi-
tion, the duration factor is significant in this case because
by its very terms, a demotion is permanent.
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Considering the second factor, the risk of erroneous
deprivation in this case was somewhat ameliorated by the
six--month investigation of Williams. Nevertheless, the
report of the investigation itself neither expressly [*33]
found Williams to have acted improperly nor recom-
mended any disciplinary action. Moreover, the accusa-
tions against Williams came from a small cadre of "anti--
Williams" employees in the Winchester office. In light of
the source of the accusations, there existed at least some
risk of erroneous deprivation. With respect to additional
safeguards, Kentucky law provides for a post--deprivation
appeal to the state board of personnel,Ky. Rev. Stat. Ann. §
18A.095(9)(d); n5 however, Kentucky law does not pro-
vide for pre--deprivation notice or an opportunity to be
heard prior to a demotion.

n5 Williams did not avail herself of this admin-
istrative remedy.

In this case, Williams's demotion was afait accompli
well before Thompson and Hodgkin delivered the demo-
tion letter to her. We believe that providing some type
of minimal pre--deprivation notice and opportunity to be
heard would not have been particularly burdensome in
this case. At the time of her demotion, Williams had been
temporarily transferred from the Winchester [*34] of-
fice to the Georgetown office for over a year. As noted
by the district court, the "investigation was completed
six months before May 30; Thompson's investigation and
recommendation were made two months before May 30;
and, the Defendants' decision to demote her had been
made several weeks before May 30."J.A. at 177. On
these facts, advance notice and an opportunity to respond
would not have burdened the government in a significant
manner, especially considering thatLoudermilldoes not
require a particularly elaborate hearing, but merely "an
initial check against mistaken decisions ---- essentially, a
determination of whether there are reasonable grounds
to believe that the charges against the employee are true
and supported by [sic] the proposed action."Guarino v.
Brookfield Twp. Trustees, 980 F.2d 399, 409 (6th Cir.
1992)(citing Loudermill, 470 U.S. at 545--46).

With respect to the government's interest, it is well
settled that employers have an interest in the quality of
their personnel.See Loudermill, 407 U.S. at 564.To ad-
vance that interest, employers often need to take swift
disciplinary action when needed; but in so doing, must
not violate due process. [*35] In this case, there was
no immediate urgency needed in demoting Williams. As
stated, Williams had been temporarily reassigned pending
the investigation. Considering the timing of the events, the
government's interest would not have been hindered by
providing Williams with notice and an opportunity to be

heard.

We therefore conclude that Williams was summarily
demoted without an initial safeguard against a mistaken
decision. Although we express no opinion as to whether
a pre--demotion hearing is always a necessity, we find
that notice and an opportunity to respond were required
in this case. In finding that Williams was entitled to no-
tice and an opportunity to respond, we reiterate that each
demotion case must be assessed on its own facts. In this
case, the deprivation was sufficiently severe to require a
pre--demotion hearing. Accordingly, we affirm the district
court's grant of summary judgment to Williams on her due
process claim.

V. DAMAGES AND INJUNCTIVE RELIEF

When the district court entered judgment in this case,
many of Williams's original supervisors were no longer
in office. As such, pursuant toFed. R. Civ. P. 15(b)
and25(d)(1), the district court granted Williams's [*36]
motion to substitute the successors in office for defen-
dants McWilliams, Allen, and Hodgkin in their official
capacities. Defendants do not challenge this substitu-
tion; they contend, however, that because the substi-
tuted defendants are named in their official capacities, the
Eleventh Amendment precludes the imposition of retroac-
tive injunctive relief or monetary damages, citingCox v.
Kentucky Dep't of Transp., 53 F.3d 146, 152 n. 2 (6th Cir.
1995).Defendants further contend that the substituted de-
fendants are equivalent to the Commonwealth, which was
dismissed from this action. We disagree.

The Eleventh Amendment does not bar § 1983 actions
seeking prospective injunctive relief against defendants in
their official capacities.Williams, 24 F.3d at 1544(citing
Wolfel v. Morris, 972 F.2d 712, 719 (6th Cir. 1992)(citing
Kentucky v. Graham, 473 U.S. 159, 167 n. 14, 87 L. Ed.
2d 114, 105 S. Ct. 3099 (1985); Ex Parte Young, 209 U.S.
123, 159--60, 52 L. Ed. 714, 28 S. Ct. 441 (1908)).As
clarified by the Supreme Court, the Eleventh Amendment
bars suits that "would impose a liability which must be
paid from public funds in the state treasury."Edelman
v. Jordan,[*37] 415 U.S. 651, 663, 39 L. Ed. 2d 662,
94 S. Ct. 1347 (1974).Consequently, Williams's claims
for equitable relief that do not threaten Kentucky's cof-
fers are proper. We therefore conclude that the district
court properly permitted Williams to proceed against the
substituted defendants in their official capacities, limiting
Williams's recovery from those defendants to prospec-
tive injunctive relief.See Edelman, 415 U.S. at 669--70;
Thomson v. Harmony, 65 F.3d 1314, 1320 (6th Cir. 1995),
cert. denied, 134 L. Ed. 2d 473, 116 S. Ct. 1321 (1996).
Prospective injunctive relief includes, for example, rein-
statement and an injunction against any further violations
of Williams's rights. Williams may not, however, recover
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retroactive compensatory relief such as back pay from the
official capacity defendants.Edelman, 415 U.S. at 677
(denying recovery of past funds improperly withheld).

In this case, the district court entered judgment on
March 1, 1995 against the individual capacity defendants
for the jury award of monetary compensatory damages.
J.A. at 155. However, the district court later entered an
order of reinstatement against "defendants" that included
a lump sum award [*38] of the difference between the
salary and benefits Williams would have received and the
salary and benefits she actually received from May 30,
1991 to March 1, 1995, and an order of remittitur of
$60,000 of the compensatory damages for lost wages and
benefits. Thus, it is not altogether clear from the order
whether the official capacity defendants have any liability
for the lump sum award of back pay and benefits, which
would be impermissible under the Eleventh Amendment.
Accordingly, we remand to the district court its order
of reinstatement for clarification of the liabilities of the
individual capacity defendants and the official capacity
defendants.

VI. ATTORNEYS' FEES AND COSTS

Defendants seek reversal or a substantial reduction of
the district court's award of attorneys' fees and costs to
the plaintiff. Pursuant to42 U.S.C. § 1988,the district
court awarded Williams attorneys' fees and costs total-
ing $233,515.39 We review a district court's award of
attorneys' fees under the abuse of discretion standard.
Louisville Black Police Officers Organization v. City of
Louisville, 700 F.2d 268, 273--74 (6th Cir. 1983).

Title 42 U.S.C. § 1988authorizes attorney's fees [*39]
to the prevailing party in an action or proceeding to en-
force § 1983. Webb v. Board of Educ., 471 U.S. 234,
241, 85 L. Ed. 2d 233, 105 S. Ct. 1923 (1985).There is
no precise formula for determining the amount of a fee
award, but in exercising its discretion, a district court is to
be guided by the degree of success achieved through the
litigation. Hensley v. Eckerhart, 461 U.S. 424, 437, 76
L. Ed. 2d 40, 103 S. Ct. 1933 (1983).When considering
the degree of success, a district court should not grant at-
torney's fees based on a simple ratio of successful claims
to total claims raised.Thurman v. Yellow Freight Sys.,
Inc., 90 F.3d 1160, 1169 (6th Cir. 1996)(citing Phelan v.
Bell, 8 F.3d 369, 374(6th Cir. 1993)), amended on other
grounds, 97 F.3d 833(6th Cir. 1996).Rather than view-
ing the case on a claim--by--claim basis, a court should
focus on the significance of the overall relief obtained by
the plaintiff in relation to the hours reasonably expended
on the litigation.Id. In the present case, despite defen-
dants' arguments to the contrary, we believe that Williams
achieved a significant degree of success in this litigation.

The starting point for assessing [*40] attorneys' fees
requires a determination of the lodestar amount.Hensley,
461 U.S. at 434.This figure is calculated by multiplying
the number of hours reasonably expended by the market
rate per hour.Id. There is a strong presumption that the
lodestar figure represents a reasonable fee.Pennsylvania
v. Delaware Valley Citizens' Council for Clean Air, 478
U.S. 546, 565, 92 L. Ed. 2d 439, 106 S. Ct. 3088 (1986).
Defendants argue that the district court abused its discre-
tion in establishing the lodestar rate, erring both with re-
spect to the number of hours expended and the market rate.
As to the market rate, the district court determined that
rate to be $150 per hour for Eugene Mooney and $100 per
hour for James and Matthew Mooney. Defendants chal-
lenge these rates, arguing that they exceeded the normal
billing rates of these attorneys. Acknowledging their reg-
ular billing rates, the district court went on to specifically
account for the usual hourly rates in the community for the
kinds of services rendered by Williams's attorneys, con-
sidering the attorneys' skills and experience. Ultimately,
the court found the applicable market rate to be slightly
higher than counsel's [*41] regular billing rates. Having
considered the appropriate factors, we find that the dis-
trict court did not abuse its discretion in setting the market
rate.See Louisville Black Police Officers Organization,
700 F.2d at 277--78.

Turning to the number of hours reasonably expended,
defendants argue that the fee award should not reflect
Williams's failed qualified immunity arguments, unsuc-
cessful suits against the Commonwealth, Cox, and Willey
and her separate state action. In considering a similar ar-
gument, this court observed that "when claims are based
on a common core of facts or are based on related legal
theories, for the purpose of calculating attorney fees they
should not be treated as distinct claims, and the costs of lit-
igating the claims should not be reduced."Yellow Freight
Sys., Inc., 90 F.3d at 1169.In the present case, Williams's
unsuccessful qualified immunity claims and her § 1983
claims against the Commonwealth, Cox and Willey share
a common core of facts and related legal theories with
her successful claims; however, that is not the case with
Williams's separate state law action in state court.

When state court proceedings are part of the enforce-
ment of a [*42] § 1983 action, time devoted to the state
court proceedings may properly be chargeable under §
1988. Barrow v. Falck, 977 F.2d 1100, 1104 (7th Cir.
1992)(citing New York Gaslight Club, Inc. v. Carey, 447
U.S. 54, 64 L. Ed. 2d 723, 100 S. Ct. 2024 (1980)).To
be chargeable, however, the separate state action must be
"useful and of a type ordinarily necessary" to secure the
final result obtained from the litigation.Webb, 471 U.S. at
243.Here, Williams's action against the Commonwealth
in state court to secure rights under local civil service laws

Case 3:04-cv-07724-JGC     Document 27-3     Filed 10/04/2005     Page 10 of 11




Page 11
1997 U.S. App. LEXIS 23939, *42

cannot be characterized as part of the enforcement of §
1983.Cf. Brantley v. Surles, 804 F.2d 321, 325 (5th Cir.
1986)("Since [Plaintiffs] state court litigation was based
on state law, the district court properly ruled that § 1988
does not allow compensation for her counsel's efforts in
state court."). The Commonwealth had, after all, been
dismissed during an early state in the case as an improper
defendant under the Eleventh Amendment, and there is
no indication that the action in state court was useful or
necessary in obtaining the relief sought. Accordingly, we
do not believe that any hours spent on Williams's separate
[*43] state law claims should be included in her award
of attorney's fees and reverse the district court's award of
attorneys' fees to that extent. We therefore remand this is-
sue to the district court for recalculation of attorneys' fees
excluding any amounts attributed to the separate state law
proceedings.

Defendants also urge us to reduce the costs awarded
to plaintiff in the amount of $5,568.39. According to de-
fendants, counsel for the plaintiff employed support per-
sonnel in dual roles as paralegal and clerical staff. Under
Missouri v. Jenkins, purely clerical or secretarial tasks
should not be billed at a paralegal rate.491 U.S. 274, 288
n. 10, 109 S. Ct. 2463, 105 L. Ed. 2d 229 (1989).Because
defendants failed to challenge the award of costs below,
we review the issue for plain error and conclude that the
district court did not commit plain error in awarding costs

to Williams for paralegal services. However, we reverse
the award of any costs associated with Williams's separate
state law proceedings.

VII. CONCLUSION

For the foregoing reasons, we herebyAFFIRM the
district court's denial of defendants' motions for summary
judgment and its denial of defendants' motions for judg-
ment as a matter of law [*44] with respect to Williams's
First Amendment claim andKy. Rev. Stat. Ann. § 61.102
claim; however, weREVERSE the district court's denial
of judgment as a matter of law with respect to Williams's
claim under Ky. Rev. Stat. Ann. § 18A. 095. In addi-
tion, we AFFIRM the district court's denial of defen-
dants' motion for a new trial and the district court's grant
of summary judgment to Williams on her due process
claim. With respect to damages, weAFFIRM the district
court's order substituting official capacity defendants, but
REMAND to the district court its order of reinstatement
for the purpose of clarifying the various liabilities of the
individual capacity defendants and the official capacity
defendants. Finally, weREVERSE the district court's
award of attorneys' fees and costs to Williams to the extent
that the amount of the award includes hours or costs de-
voted to seeking redress for the Commonwealth's alleged
violations of state law in state court, andREMAND to the
district court for recalculation of the award in accordance
with this opinion.
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