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FEDERAL ELECTION COMMISSION
WASHINCTON, D C 20363

In the Matter of

Dole for President, 1nc. and Robert J. Dole,
as treasurer; Dole/Kemp 96 Inc., and

! )
i 1«{ )
|+ Robert J. Dole, as treasurer; Republican ) MURs 4553 and 4671
o National Committee and Alec Poitevint, )
] 1+ gs treasurer; Senator Robert J. Dole )
L The Clinton/Gore *96 Primary Committee, Inc., )
Ly and Joan Pollitt, as treasurer; The Democratic )
; rz National Comiittee, and Carol Pensky, as )
<k treasurer; President William J. Clinton; Vice MURs 4407 and 4544

2
fit

)
President Albert Gore, Jr.; and Clinton/Gore )
*06 General Commitiee, Inc., and Joan Pollitt, )
as treasurer )

The Clinton/Gore *96 Primary Committee, Inc., )
and Joan Pollitt, as treasurer; The Democratic )
National Commiittee, and Carol Pensky, as ) MUR4713
treasurer; President William J. Clinton; and )
Harold M. Ickes, Esquire )

STATEMENT OF REASONS

COMMISSIONER KARL J. SANDSTROM

At issue in the above matters were media advertisements financed by the national commitices of
the Democratic and Republican parties (collectively “the parties™) during 1995 and 1996. The
General Counsel recommended the Commission determine that the cost of these advertisernents
constituted in-kind contributions by the parties to their respective presidential candidates”
committees which would have resulted in the candidates exceeding their primary or general
election spending limits.! 1 write this Stalement to explain my reasons for rejecting the General
Counsel’s recommendation.

' In the altemative, the General Connse] secommended the Comuussion determine that the partses violsed 2
usScC.g 434(b)4) and 11 CFR 106.5(2) by wansferring funds to various state parties. | rejected that
recommendation because the General Counsel simply did not aliege a violation. The General Counse? argued thor
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The Federal Election Commission (“FEC™) is vested with exclusive authority to “administer,
seek to obtain compliance with, and formutate poficy with respect to” the Federal Election
Campaign Act of 1971, as amended, 2 U.S.C. §§ 431-455 (“FECA™), the Presidential Eiection
Campaign Fund Act, 26 U.S.C. §§ 9001-9013, and the Presidential Primary Matching Payvmen:
Account Act, 26 U.S.C. §§ 9031- 9042. 2 US.C. § 437c{b)(!). In carryving out these
responsibilities, the Commission has an obligation to promulgate clear and unambiguous rules.
particularly those that touch upon activities protected by the First Amendment.’ In the absence
of that guidance, a regulated entity is denied due process because it is unable to determine in
advance and with reasonable certainty what speech or conduct is subject to govenument
regulation.

ik

I voted to reject the General Counsel’s recommendations because to support them would viotate
the most basic principles of due process.’ No rezding of the law, as it existed when these
advertisements vrere aired, would have provided the parties with fair notice of the standard that
the staff has subsequently suggested should be applied. Quite to the contrary, 2 fair reading of
the law at that time would have clearly suggested that the ads were permissible. The respondents
in this matter simply cannot be held to a standard that was not discernible prior to engaging
otherwise protected speech.

If one wants to understand the state of the law at that time, there is no better place stast than with
Advisory Opinion 1995-25.° Whatever narrow reading the Commission iniended to give the
opinion, its effect was to permit national party committees to finance arxd coordinate
advertisements featuring federal candidates with a mixture of “hard™ and ~soft™ doflars, giving
the parties a “green light” to conduct the media campaigns at issue. Though this faciatly

because the nationa! parties “nrintained control” over funds transferred 10 the state parties, the state partres shoald
not have allocated the costs of the advertisements according to the “ballet composition method™ but mstesd thoutd
have used the fixed percentages required by the Democratic and Republican nononal communess. See 11 CFR
106.5(b)(2)(ii) and106.5(d). However, the national parties are exphicitly permuntad to tramfer funds to state partaes
without limitation. 11 CFR 110.3(c).
?  See Buckley v. Valeo, 424 U.S. 1, 41,96 S.C1. 612, 635 (1976)(quotng NAACP v Bution. 3TIU S £15, 438
(3963)K*Precision of regulation must be the touchstone 1n an arex so closely touching ouy most precious
freedoms...”); Id. (quoting Smith v. Goguen, 415 U.S. 566, 573 (1973)}~Where Fust Amendmens nghes are
involved, an even *greater degree of specificity” is required.”)
*  The Supreme Court has long recognized the danger of vague law.
It is a basic principle of due process that an enactnent is vord for vagueness of 1ts prolubmons are
not clearly defined. Vague laws offend several important values. . . . Vague laws may trap the
innocent by not providing fair waming. . .[1]f atbitrary and discricvunatory enforcement s to be
prevented, laws must provide explicit standards for those who apply them . . [Wihers a vague
statute *abuts upon sensitive areas of basic First Amendmen: freedoms.” o *operaies to viubir the
exercise of (those) freedoms. . . . [Blecause we assurne that man is free to steer bitneen wful and
unfawful conduct, we insist that laws give the person of ordinary mtelhgence 3 ressorable
opporrmnity to know what is prohibited, so that he may act accordingly.
Grayned v. City of Rockford, 408 U.S. 104, 108, 92 5.Cr. 2294, 2298 (1972} quotng Baggent v Bullizz, 377US
360, 372, 84 S.Ct. 1316, 1322 (1964), quoting Speiser v. Randall, 357 U.S, $13, 526. 78 $.Cz 1332, 1382 (1958}
This opinion was issued just prior to the onset of the 2dvertising campagns at ssue.
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conflicted with the FECA and the FEC’s regulatiorts governing the allocation of Frederal and non-
federal expenses by party organizations,” the respondents in the ahove matters wese entitled to
rely on the Commission’s legal interpretation. Until the Commission supersedes that opinson.
the Commission is barred by statute from sanctioning anybody who engages in materially
indistinguishable activity.® _

Though I personally cannot reconcile that opinion with our regulations, 1 cannot ignore what is
plainly an applicable advisory opinion. Ihave an cbligation to apply the law, not as I wish it to
be, but as expressed by the Commission during the period in which the partics conducted their
media campaigns.
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To understand the importance of Advisory Opinion 1995-25, one must place it in 2 broader fegal
context, The FEC “presumed coordination” between party cornmitiees and candicdates uvrtil Jane
1996.” The Commission had determined that, because of their close relationship, parties were
incapable of making expenditures independent of candidutes. For example. an expenditure by 2
party committee for an advertisement promoting 2 candidate would count as an in-kind
contribution to, or coordinated expenditure on behalf of, the candidate, regardliess of any acmual
contacts or discussions.

This was indeed the Commission’s position when it published Advisory Opinion 1995-25 in
August 1995. Advisory Opinion 1995-25 was issited in response to a requent by the Republican
National Committee ("RNC™). The RNC was planning to produce and air media advertisemenss

*  The regulations goveming the allocation of Federal and non-federal expendatures by party conmmminees prowades
that, subject to certain exceptions, disbursements by party commuttees must be made entrely oo funds sobpet o
the probibitions and limitations of the FECA. General public cormuntcations that referente Fedural candutanrs
clearly do not fall within one of the delincated exceptions to this gereral rule. In fact, the oile excyphon ~ graesx
voter drives ~ that might argusbly cover such actvity expressiy precludes from its covesage 2onvity da? nxenions 3
federal candidate. 11 CFR 106.5.

¢ The Act provides that any advisory opinion rendezed by the Comsmussion "y be relsed cpon by™ dhe person
requesting the advisory opinion, or by “any person involved 1 any specific Gunmction or icnsKy whesh
indistinguishable” in all material aspects from the activity at issue. 2 US.C. §S3THCK D).

7 The Supreme Coust issued its decision in Colorado Repudblican Federal Campatgx Cowemsterv FEC. SISUS
604 (1996) on June 26, 1996, invalidating the Commission’s position that coordimation could be yeesurmed B that
case, the FEC brought suit after the Colorado Demucrauc Party alleged thot the Colorado Republican Parey had
violated the spendirsg limits established in 2 U.S.C. § 4412(d) by making expenditares for radwo afvertuemenss m
carly 1986 attacking Tim Wirth, a Democrat who evenmally won the general electzon, though the Colosads
Republican Party had assigned its right to make expenditures for the 1986 senatonal campngn w the Natonal
Republican Senatorial Committee. It was not disputed that the Colorado Republican Party had anramyped for the
advertisements on i’s own initiative, and had no discussion with any patental Wrth oppeenss. The FEC reaffamnes
its view that political pasties are incapable of making expendinares independent of candidates. The case eventialy
reached the Supreme Court and in a fractured 7-2 diecision the Court vacated and remanded the cise. Boddimg @t thr
application of 2 U.SC. §441a{d) to truly independent expeudituses violated the Fasz Amendneny. Coloraddo
Republican Federal Campaign Committee v. FEC, S18 U5, 603, 613. 116 S.Ct. 230%, 2315 (1996).
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featurir;g “legislative proposals” and it was unsure how to treat the costs of the ady under the
FECA.

The RNC stated that “the purpose of the ads will be to inform the American people on the
Republican and Democratic positions on these issues, as well as attempt to influence public
opinion on particalar legislative proposals. The ads are intended to gain popular suppor: for the
Republican position on given legislative measures, and thereby influence the public’s posirve
view of Republicans and their agenda.™ The Commission requested and reccived examples of
ads the RNC might run, two of which did not mention a federal candidate and a thrd that did
All three “urge support for the Republican position on the issues discussed.”"” Ome of the
advertisements read in part:

If Clinton lets Medicare go bankrupt, vou can keep your existing coverage - but
only for seven years. If Clinton lets Medicare go bankrupt, vou can kesp your

own doctor — but only for seven years. If Clinton lets Medicare go bankrupt, voz
can still get sick — but only for seven years. I Clinton lets Medicare go banloupt.
Medicare won’t be there when vou need it. Medicare will be gone.

(Advisory Opinion 1995-25, Attachment){emphasis in original).

The Commission concluded that the cost of the advertisements “should be considered as made -
connection with both Federal and non-federal elections™ and that “for purposes of the aliocation
rules . . . it is imrnaterial whether these costs are characterized as administrative costs or generic
voter drive costs.™"!

The Commission had determined in Advisory Opinion 1995-25 that a national party comzmtiee
could pay for media ads promoting the party’s agenda or its position on fegislative zssues withou?
the costs constituting in-kind contributions or coordinated party expenditures. In reaching thes
conclusion, the Commission considered the following facts:'~

- The communications did not contain any call for action other than urmng
the public to contact the mentioned officcholder (if any) and vorce support or
opposition to the legislation;

- If there was a reference to a federal officeholder who was also a federal candadate.
there was no express advocacy of that officeholder’s efection or defeat and o
reference to federal elections; and

Advisory Opinion 1995-25 at 12108.

YoM

¥ Inresponse to i Commission request, the RNC provided the texts for three 2ds but staned that rone of the as
provided served as the basis for the advisory opinion requent, and that the ads may or may not be companble
other such advertisements which the RNC may air in the future. Begause the Cormmzssron & not requane 3 penfc
adventisernent, the AO ruling was applicable to the nipe of ad providied

-
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- The proposed communications did not contain an “electioneering message.™

In other words, as long as the communication did not contain “express advocacy™ or an
“electioneering message,” a party committee could allocate the cost of an advertisement featunny:
a federa) candidate without the cost constituting an in-kind contribution to the candidate.’’
Because the Commission “presumed coordination™ between party and candidate, any party-
financed advertisement featuring a candidate would otherwise have constituted an in-kind
contribution to that candidate or a 441a(d) expenditure. Advisory Opinion 1995-23 expliently
permitted parties to finance advertisements featuring candidates without making a contribution.
Coordination was irrelevant because it was presumed. Absent express advocacy. the
Commission had determined that an “clectioneering message,” not coordination, would
determine the ultimate nature of the expenditure.

The “electioneering message™ test was deeply flawed. It was incredibly vague and uncertain i

R

application.” It can be neither found in the Act nor Commission regulations because it was
derived from an advisory opinion.'* A communication purportedly satisfied the “electioneering
message™ test if it contained a clearly identified cardidate and included statemnents which were
“designed to urge the public to elect a certain candidate or party, or which would tend to dimnnisk,
support for one candidate and garner support for another candidate.™® (emphasis 2dded). As
expressed, a communication would satisfy this test, not based on its content, but on its hidden
design or its effect on voters. This is precisely the sort of test that the Supreme Court has wamed
would not satisfy minitnum requirements of due pmcess. '’

My colleagues and I formally rejected the use of this test on both procedural and substantive

grounds when the Audit Division and the Office of General Counsel {collectively “the staff™)
attempted to apply it to the parties’ media campaigns in the presidential candidate committee
audits'® conducted pursuant to 26 U.S.C. §§ 9038(2) and $007(a)."” We stated that the phrase

B The Commission presumed that the ads would not qualify as “coordmated expendituzes on behalf of any peneral
clection candidates of the Party under 2 1.5.C. §441a(d).” Advisory Opuuon 1995.25 a2 12109 The sarply sean
that Advisory Opinion 1995-25 may not apply to “coordinated expemditures™ made on behalf of a candidanr dunnyg
the general election. See 2 U.S.C. g441a(d). Smce the activiy in the above maners took place prior to the
candidates’ nomination, §44 1a(d) limitations are urelevant.

" In fact, Commissioners who approved the General Counssel's recommendations in these matters congnented
during Commission Open Sessions on the presidential audits and the media campaigns that “you can’t hely bt cocre
to the conclusion that the law in this area is hardly clear,” “the stafF's finding is based on 2 fuzzy legal scandard.™ and
*you come away scratching your head” trying to make sense of apphicable Commmssion regulations asd advisory
opinions. See Commission Open Session record, December 3, 1998, See also “Elecnon Pael Rames Doubts About
Action on 96 Audits” The Washington Post, 10'498; “Comimssioners Challenge Audit of 96 Canpaigns™ US4
Today, 10/4/98; and “Ads in *96 Campaign Hiegal, Audus Claim™ The New Orleans Times-Picavune, 10358

' Advisory Opinion 1985-14, 2 Fed. Election Camp. Fin. Guide {CCH) € 5319, p. 11,185 (May 30, 1985)

' The Commission cited both Advisory Opinion 1985-18 and United States v Umited Auto Workers, 3520 S
567, 587 (1957)) as authority for the “electioncenng message™ test.

¥ See Buckley v. Valeo. supra.

®  Specifically these commintees were the Dole Prmary Comnutiee, Dole/Kemp ‘96, Inc. §~Dole General
Committee”), the Dole/Kemp '96 Compliance Comnuttee, Inc. ("The Dole GELACT), the Cliston Prunacy
Committee, the Clinton/Gare 96 General Comuminee, Inc. {("Clinton Genera! Committee™) and the Clmion/Gose 96
General Election Legal and Compliance Fund (“Clinton GELAC™).
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“electioneering message™ could not serve as a substantive test to describe the content of
communications that are “for the purpose of influencing” an clection. Procedurally, it was
flawed because the test had not been promulgated as a regulation as statutorily required . Thc
statute expressly requires a rule of law to be initially proposed only as a rule or regulation. ™

This statutory mandate serves to protect the regulated community from being judged by
interpretations of the law that did niot flow naturally and foreseeably from the law itself. but were
the mere product of administrative convenience or preference. We also stated that the phrase
could not be used as a shorthand expression of the Commission’s interpretation of the statutory
standard *for the purpose of influencing™ an election because the advisory opinions from which
the standard was drawn did not convey a clear and consistent application of the statutory st:mdan.
and the phrase was both too vague and too broad to have a sufficiently definite meaning.”

Nowhere is the inherent vagueness of this test more evident than in the application of its second

prong. Focusing on this prong ~ statements “which would fend to diminish suppor for one

candidate and garner support for another” - it is clear that any communication promoting one
party’s legislative agenda over another would satisfy the “clectioneering message™ test. Virtually
any partisan comniunication featuring a federal candidate will rend to diminish support for one
candidate and garner support for another.? ‘Yet Advisory Opinion 1995-25 explicitly petmu!ed
communications featuring a federal candidate and promoting a party’s legislative apenda.”

This can be shown by applying the “electioneering message” test to the communications at issac
in Advisory Opinion 1995-25, which the Commission determined did not cortain an
electioneering message. For example, the advertisement supplied by the RNC read as follows:

If Clinton iets Medicare go bankrupt, you cin keep your existing coverage - but
only for seven years. If Clinton lets Medicare go bankrupt, you can keep your
own doctor - but only for seven years. If Clinton lets Medicare go bankrupt, you
can still get sick -- but only for seven years. If Clinton lets Medicare go bankrupt.
Medicare won't be there when you need it. Medicare will be gone.

¥ The staff concluded that the expenditures by the parties for the media catupaigns were s fact mokmd
contributions o the candidates and recommended that the Republican and Democratic presidential candudstes pay
back $17.7 million and $7 million, respectively. The Commussion unammousky rejected this cecommendanon. Iz
seems to me self-evident that if the madia advertisements did not constitute a contribution i Deceniber 1998 when
the Commission voted to reject the repayment recommendation, they canmot conshitute 2 contnbunian o February
2000. If anything, a repayment determination would merit the apphcation of 3 lesser standasd than would be apphed
in finding a violation.

® 2U.S8.C. §437f (b}

2 See Statement of Reascns on the Audits of the Dole Pnmary Conttuttee, Dole/Kermp 9. Inc ("Dole General
Committee™), the Dofe/Kemp "96 Compliance Conmmittee, Inc. ("The Dole GELAC™). the Clnton Primary
Committee, the Clintor/Gore ‘96 General Comumittee, Inc. ("Clinton General Comatice™) and the Chinton'Gore 9%
General Election Legal and Compliance Fund ("Clinton GELACT), signed by Vice Chasrmman Darryt Wold and
Commissioners Lee sinn Elliot, David M. Mason and Karl J. Sandstrom. June 24, 1999.

2 Thus, by making the “electioneering message™ a critical element of Advisosy Opmion 1995-29, the Commusson
had built in a fatal contradiction,

3 Advisory Opinion 1995-25 at 12109,
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(Advisory Opinion 1995-25, Attachment){(emphasis in original).

The Commission determined that this statement would nor “tend to diminish suppont for one
candidate and gamer support for another™ - in other words, that it did not contain an:
“electioneering message.™

This advisory opinion was issued to the national pamcs on August 25, 1995, after which the
Democratic party began its advertising campaign.”

Each of the Democratic party’s advertisements could be described as either "intended to gain
popular support for the {Democratic} position on given legislative measures and therchy
influence the public’s positive view of [Demccrats] and their agenda.” or whose purpose was “to
promote the [Democratic] party . . " In other words, the ad\emscmmts had precisely the
same characteristics as those approvcd in Advisory Opinion 1995-25. ¥ ( The subject matter and

complete timetable for the Democratic Party ads can be found as an appendix 10 this stazement )

The following script was typical of the advertisements run by the Democratic party. This aired i
October 1995:

Preserving Medicare for the next generation. The right choice but what’s the right
way? Republicans say double premiums, deductibles. No coverage if you'n:
under sixty-seven. Two-hundred and seventy billion in cuts but fess than half the
money reaches the Medicare trust fund. That's wrong. We can secure Medicare
without the costs on the elderly. That’s the President’s plan. Cut waste, connrol
costs, save Medicare, balance the budget. The right choice for our famities.”™

This looks strikingly like the advertisement submitted by the RNC in Advisory Opinion 1995-25
and diagnosed free of an “electioneering message™ by the Commission.”

2 In fact, the Commission acknowledged the RNC's statement that "1 15 unpossible to deternune what effect e
types of advestisements have on the electability of candidates a1 the Federal, state and local Tevel ™ 2

¥ Though the Democratic party ran one flight of ads from August 16 to August 31, 1995, nn other ads were run
until October 3, 1995.

A

7 See discussion of Advisory Opinion 1995-25, supra

¥ MUR 4407, GCR Attachment 10.

¥ The General Counsel argued that this advertisement was used for the purposc of mfiuen.ing the President's
election. In fact, this and many of the advertiscments were aired during an mtense Battle berween the Prevident and
the Republican controlled congress over the federal budget and other legistation  Ths battic lasred from e awdilic
of 1995 through the first several months of 1996, Though the Generat Counsel argued that 2/l of the ads 3isad
between 1995 and 1996 were “for the purpose of mfluencing” the candudates” elecnions, the ducumentary s idence
tells a different story. A series of “agendas™ of meetings berween the President and s advisors obtamed by the
United States Senate Committee on Governmental Affairs makes it possible to rack the admmstratzon s gouis for
running the adventisements. The agendas show that ads wete produced for the purpose of perscadmy “Swmg
Republican Senators,” the public and others to favor the admumistration’s apptoach on a number of wsues. nclodrs
the budget, tobacco, education and Medicare. For example, thes agenda discusses the strazegy 1o grensare
Republican Senators on the budget battle and Medicare:

3. PROPOSED BUDGET STRATEGY ...
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This ad aired in July 1996:

Remember recession, jobs lost. The Dale GOP bill tries to deny nearly 1,600,000
families unernployment benefits. Higher interest rates, 10,000,000 unemploved
with a Dole amendment. Republicans tried to block more job training woday We
make more zutos than Japan. Record construction jobs, mortgage rates down,

B. Pressure campaign aimed at Swing Republcan Semators on Medicare Durmg Recrss
1. Target secess paid media, funded by DNC, 10 2um 2t kev moderate Repaliicss
Senators.
a. Hit srnall states with moderate Republuzan Semators
2. Get constituency groups to bring gressure.

3. flesh out Republican ideas and educate media.

C. Announce veto of all appropriation bills uses} across the board deat s sigmed
D. Trainwreck scenario . . .
2. Closing Govt. Down. . ..
1. Smategy: amplify pain, dos’t mute o

Agenda dated July 26, 1395, Audit Referral 99-15, Anachment 49,

Clearly the media adventisements discussed were used to pressuse moderate Repolifican semstors o sayport e
President’s budget, not to influcnce his elechion to office. Another agenda indscased sumlar mtstons

1. BUDGET STRATEGY - MEDICARE CUTS DERAIL REFUBLICANS
B. Strategy - fold out

1. Step ane: Ads.
2. Run ads in moderate Republican states to pry locse swang Sematars
2. StepOne: FreeMedia. ..
3. StepTwo: PaidMedia. ..
€. goal: to raise the heat to such levels that Republxans
1. abandon thewr phan
2. try to postpone everything until Mov,
3. eventually feel the heat so much that they denund 2 quorh revolsns,
a reconciliation on the President™s termis 1o lower ther gvlsncal deat
f. Splitting the Republicans . . .

Agenda dated August 3, 1995, Audit Referral 9915, Antachment 50
1. AD RECOIMMMENDATIONS - KEEP UP PRESSURE

A. Stress President’s commtment to balanced: budges . .
B. Shift Focus to Education, the key appropnations battiefield
C. Run Medicare spots in swing state markers along with education ads to b publc

up to speed

Agenda dated September 7, 1995, Id.

The General Counsel did not find these documents persuasive and instend conchisded (2at off sdvertsdeerats wise
“for the purpose of influencing”™ the President’s clection. See Audst Referral 9015 a1 58

-
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10,000,000 new jobs, more women owned companies thas ever. Thc Pressdent’s
plan. Education, Job training, economic growt for a better future.”

The Republican party ran similar ads focusing on a Balanced Budget Juncndmcm the repeal of
the gas tax, Republican tax cut plans, illegal immigranis and welfare reform * For evanspie. this
advertisement was produced May 15, 1996:

(Bill Clinton is shown in several elips. i each onc siating a different aumber of
years to balance the budget.] For four years you heard a lot of tafk from Bii!
Clinton. Double talk is expensive. Tell Mr. Clinton to support the Balanced
Budget Amendment.

Each advertisement either promoted a party or its legisiative agenda; most featured a fuderat
office holder or candidate for federal office. Nonc comamed an “electioneenng message™ an

identified by Advisory Opinion 1995-25. **

It is irrelevant to the analysis that many of these advertisements aired during 3 presideinsal
election year. “Since 1995 is a non-presidential election ycar. the Commission concludes that the
proper allocation for these expenditures is at icast 60% to ihe Federal account, with a
corresponding allocation to the non-federal account. Should the RNC continuc these acisities
inlo 1996, a presidential election year, the Federal share wiill rise to at least 65" of these cons ©
Advisory Opinion 1995-25 at 12110 (emphasis added).

Further analysis into whether these advertisements, as compared with the exampies gsven by the
RNC in Advisory Opinion 1995-25, actually contained an “electioneering message™ is
problematic. It puts the Federal Election Commission in the position of parsing the content of
covmmm;l;cations to divine their true design. This is far too precarious a line for the respondents
to walk.

* M
*  Audit Referral 99-13, Anachment 4.
¥ The “electioncering message™ test was so vague 1 1ts apphcation that the staff suggested parmculsr
advertisements satisfied the test based on thewr production value  For example, the staff argue! that. reyardiess of e
sctipt, an ad visually pertzaying one party’s posution 1 geay tones and the other™s m calor contanwed an
“clectioncering message.” See Cammission Open Sesston record, December 3, 1998
3 In holding the “relative to” standard in the onginal FECA impermsssthly vague because it faled 1o clearly aurh
the boundaries between prrmissible and impernussible speech. thr Court i Buckley v §aln. noted the Sangrers of
requiring the government to divine a speakers intent:
[WThether words intended and designed to fall short of 1avitaniors would muss that mark s 2
question both of intent and of effect. No speaker, 1n such circurmstances, safely could assame thas
anything he might say upon the general subject would not be undeestood by sonae 35 3 s taton
In short, the supposedly clear-cut distincnion between dscussion. lzudation, genesa! advacay, aml
solicitation puts the speaker in these crrcumstances wholly ar the merey of the varied
understanding of his hearers and conscquently: of whatever infevence may he drawn ax o ki
intent and meaning. Such a distinction offers no secunty for free discussion. In these condstmars 12
blankets with uncertainty whatever may be said. It comyels the speaker o hedge and trien.
Buckley v. Valeo, 424 U.5. 1, 41 (quoung Thomas v Collins, 323 U.S 516, 65 S.Ct IS {1 Memphanrs
aclded)).
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.

Responsibility for the confusion surrounding the law resides with the Commission. It
incumbent upon the Commission to act promptly to clarify the law and restore it to an
understandable state. The regulated community shouid not be left to guess whether its actions
are in accord with the Commission’s understanding of the law.

The first step in this restoration project is easy. The Commission should formally supersede
Advisory Opinion 1995-25. Advisory Opinion 1995-25 - to the extent that it permits pasty
committees which make disbursements in connextion with federal and non-fedesal elecuons to
allocate the costs of communications that reference federal candidates between federal and non-
federal accounts — is clearly at odds with our regulations. Section 106.5 of our regulations

Woa Wi L“‘Z: .

provides that, subject to certain exceptions, disbursements by party comsmitiees must be made
entirely from funds subject to the prohibitions and limitations of the Federal Election Campaign
Act. General public communications that reference Feideral candidates clearly do not fall within
one of the delineated exceptions to this general rule. In fact. the one exception —~ generic voter
drives - that might arguably cover such activity expressly precludes from its covierage activity
that mentions a federal candidate.

By taking the simple step of superseding Advisory Opinion 1995-25 in favor of a straightforward
reading of our regulations, the Commission would be taking 3 major step towands ending
spending practices about which a majority of Commissioners have expressed concem. In
adopting Advisory Opinion 1995-25, individual Commn:issioners may have intended that it be
given a narrow reading. Unfortunately, the text of the decision does not lend itseif w0 such a
narrow interpretation. Committees of both major political parties have read the decisiun to stand
for the proposition thit a party committee may pay for advertising that supports or criticizes a
Federal candidate from funds not subject to the limitations and prohibitions of the law. This s
not a strained reading of the opinion. To the contrary, it is precisely the proposition the opinion
appears to stand for. Until the Commission acts to correct that perception, political parties will
continue to presume that they are operating in accordance with the law in making such
disbursements.

There is no doubt that our regulations take precedence over our advisory opinions. Nevertheless,
our ability to enforce the law will be seriously impaired as long as an ill considered advisory
opinion is left as our fast statement of the applicable law. Therefore 1 would urge the
Commission to publicly announce its position in this regard and in deing so, address the practices
that have been at the heart of this investigation.
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The Democratic party, including state party organizations financed by the national party. ran the

following ads:**
Flight Date
8/16/95 - 8/31/95
10/3/95 - 10/17/95
10/19/95 - 11/1/95
1172/95 - 11/10/95
11/10/95 - 11/30/95
12/5/95 - 12/14/95
12/17/95 - 12/22/95
1/10/96 - 1/24/96
1/26/96 - 2/1/96
2/13/96 - 2/19/96
2/20/96 - 3/5/96
3/7/96 - 3/127/96
3/29/96 - 4/3/96

4/5/96 - 4/26/96
4127196 - 5/3/96

5/5/96 - 5/31/96
6/1/96 - 6/11/96
6/12/96 - 6/25/96

6/26/96 - 7/19/96
1124196 - 8/6/96

M See Audit Referral 99-15, Attachments 10 and 1.

Subject Matter

Medicare
Medicare
Medicare/Tax Cut’ Work not
Welfare Reform/Balanced Budget
Maedicare

Medicare/Balanced Budget
Medicare/Balanced Budget

Medicar¢/Balanced Budget/Health
Care/Education Cuts
Medicare/Health Cave/Education
Cuts/Balanced Budget
Ledicare/Balanced Budget
Medicare/Balanced Budget
Medicare/Balanced Budget
Welfare Reform/Child Support
Enforcement/Domestic Vioience
Medicare/Balanced Budget'Child
Healthcare/Education/Job Training
Medicare/Education Cuts/Balanced
Budget/Health Insurance Plan/Tax
Credits/Education Cuts/Brady Bill

Medicare/Education Cuts/Blalanced
Budget/Health Insurance Plan/Tax
Credits/Education Cuts/Brady Bill'Family
Medicall Leave

Headstart/Student Loans/ 1996
Budget/Family Medical Leave
Assault Weapons Ban/Balineed
Budget/Family Leave

Tuition Tax Cut Plan/Medicare
Medicare/Iltegal mmigrants

5OP Bill'Unemployment
Benefits/Jolss Training




