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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

TRACIE HUNTER, et al. : CASE NO. 1:10-cv-820
Plaintiffs :Judge Susan J. Dlott
VS.
DEFENDANTSHAMILTON
HAMILTON COUNTY BOARD OF : COUNTY BOARD OF ELECTIONS
ELECTIONS, et al. AND BOARD MEMBERS
: TRIANTIFILOU, BURKE,
Defendants GERHARDT, AND FAUX
: MOTION TO DISMISSAMENDED
COMPLAINT

Defendants Hamilton County Board of Elections andaf Members Alex
Triantifilou, Charles Gerhardt, Timothy Burke andl€b Faux (the “Board”) submit this
motion to dismiss the First Amended Complaint aehaenors-Plaintiffs NEOCH and

ODP pursuant to Fed. R. Civ. Pro. Rules 12(B)(2}BX(6), and 12(B)(7).

l. THISCOURT LACKS SUBJECT MATTER JURISDICTION

Plaintiffs’ Amended Complaint should be dismissetduse NEOCH and ODP
lack standing to pursue the claims they have astsemd because the NEOCH consent

decree is void and a nullity which may not be ecddrby this Court.

A. NEOCH and ODP Lack Standing

NEOCH and ODP fail to satisfy the standing requigats in this caselhe rules
of standing are “threshold determinants of the pedp of judicial intervention."Warth v.
Seldin 422 U.S. 490, 517 (1975Because federal courts are not courts of general
jurisdiction and have power only authorized by @#illl, subject-matter jurisdiction may be

raised at any time, even after trial or entry afgment, by a party or by a court on its own
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initiative. See Fed. R. Civ. Proc. 12(b)(&ypaugh v. Y & H Corp.546 U.S. 500, 514 (2006)
(explaining that subject-matter jurisdiction mayweaebe forfeited or waived and courts have
authority to review subject-matter jurisdiction absa challenge from any partender v.
Williamsport Area Sch. Dist475 U.S. 534, 541, 106 S. Ct. 1326, 1331, 89d..2d 501
(1986) (every federal appellate court has a spetibfjation to satisfy itself not only of
its own jurisdiction, but also that of the loweructs in a cause under review). An
organization has standing to bring litigation omdié of its members if the members “or
any one of them, are suffering immediate or threadeinjury as a result of the
challenged action of the sort that would make oyusticiable case had the members
themselves brought suitWarthat 511.

NEOCH and the ODP do not claim to represent thera@sts of Hamilton County
voters who voted in the November 2, 2010 elect®®e Amended Complaint 1 7-9
(Doc 180 at 3,4). Likewise, NEOCH and ODP do ndateasthat any of its alleged
members, which NEOCH has refused to identify, isamilton County voter or is in any
way injured by the alleged conduct of the Board. that reason, NEOCH and ODP have
no traditional standing based upon such a claird,this is why the Sixth Circuit found
that NEOCH in particular had no standing to chakenOhio’s absentee voter
identification law.NEOCH v. Blackwell467 F.3d 999, 1010 and n.4"(€ir. 2006) (see
also the concurring opinion of Judge McKeague 42110 1013). To avoid this standing
problem, NEOCH and ODP assert that their sole estein this case is to enforce the

NEOCH consent decree as parties to that decree.

! Plaintiffs assert that the Sixth Circuit has npéstioned” NEOCH's standing with regard to theszom
decree. But Plaintiffs also concede that the Oleicr&ary of State (after a change of administration
decided not to pursue a second appeal on thatiisshe Sixth Circuit. So the Sixth Circuit nevexch
another chance to evaluate NEOCH'’s standing. dntfee only opinion regarding NEOCH's standing in
the Sixth Circuit remainSEEOCH v. Blackwe]l467 F.3d 999 (BCir. 2006).
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B. The NECOH Consent Decreeis Void

NEOCH and ODP claim standing to enforce the NEOGHsent decree because
they are parties to it. Plaintiffs Response Brief@&17 (Doc 172). Plaintiffs try to defend
the NEOCH consent decree against the obvious proléh that decree, which was
raised by the Board in its Response to the Pl&shiifrial Brief, Defendants’ MSJ and at
trial, to the effect that the NEOCH consent degseeoid and contrary to law because
SOS Brunner and the State had no right to enterardecree that changed Ohio law. The
following is beyond dispute: all Ohio voters, inding provisional voters, are obligated
to vote in their correct precinct where they resiteElection Day and if they do not do
so their vote will not count regardless of poll wer error. R.C. 88 3505.183(B)(4)(a)(ii)
and (iii); Painter v. Brunner128 Ohio St.3d 17, 941 N.E.2d 782 (Ohio 2011). Bbard
and its staff followed this law and informed albpisional voters in writing, including on
the provisional ballot envelopes, that they haddte in the precinct where they resided
or their vote would not count. The NEOCH consentréle on its face suspends and
changes Ohio law because it inserts a poll workear exception into Ohio law when
such an exception is not the law of Ohio.

NEOCH and ODP rely upon the NEOCH consent decregvi® them standing.
To rely upon that decree, the decree must be aadinot void. The NEOCH consent,
decree, however, is not valid and is void becatisedgpends Ohio law and was entered
into by the Ohio Secretary of State and the OhitmrAey General on behalf of the State
of Ohio without any authority on their part to saed or change Ohio law. The only
entity that may suspend or change the operatiddhod law is the General Assembly of
Ohio. Ohio Const. Art. |, Section 18. Moreover fBoard itself is not a signatory to that

agreement.
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In an attempt to deal with this fatal problem, Ridis advance four arguments.
First, Plaintiffs claim the law of the case doatrinlefeats the Board’s argument.
Generally, the law of the case doctrine only apgplie issues that are contested and
decided on appeal, and it is in any event an “ahmup concept.Arizona v. California
460 U.S. 605, 618 (1983). Whether the NEOCH condentee is void and invalid was
not raised, contested, tried, litigated or decidgdhis Court prior to the Sixth Circuit’'s
decision inHunter v. Hamilton County Bd. of Electigr&s5 F.3d 219 (B Cir. 2011), nor
was it decided inHunter. All Hunter stated was that because the Trial Court's
preliminary January 12, 2011 order requiring th&QCH ballots be investigated was
not contested, that part of the order was affirmied.at 247. That is not a final decision
on a contested issue, much less the matter nossa,i and therefore the law of the case
doctrine should not apply to the validity of the ®}EH consent decree. NEOCH and
ODP claim that the Board “should have” challengeel NEOCH consent decree in the
interlocutory appeals taken in the case on thisr@opreliminary injunction. There was
no requirement to do that.

In addition, the Sixth Circuit decision Hunter was dealing with an appeal from
the Trial Court’s preliminary injunction of Novemb22, 2010 and the order of January
12, 2011 granting in part and denying in part Rifigi motion to enforce the preliminary
injunction. Both orders were preliminary in natared issued without a final hearing or a
complete exposition of the law or the evidencesulith cases, the “law of the case
doctrine” does not apply. “Rulings that simply deewtraordinary relief for want of a
clear and strong showing on the merits, or thataoevedly preliminary or tentative, do

not trigger law of the case consequenc®éiltox D.O., P.C. Employees’ Defined Benefit
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Trust v. United State888 F.2d 1111, 1113 (6Cir. 1989). A court's determination of
substantive issues in deciding a motion for prelany injunction do not constitute the
“law of the case” for purposes of a decision onrtieits of the caséd. NEOCH and the
ODP do not dispute this, but ignore this pointhieit Post Trial Brief demonstrating that
they have no response.

Even if the law of the case doctrine were to aggged upon the fact that the
non-contested preliminary order of this Court teestigate NEOCH ballots was affirmed
in Hunter, the Sixth Circuit will not apply the doctrine )(Where substantially different
evidence is raised on subsequent trial; (2) whesebsequent contrary view of the law is
decided by the controlling authority; or (3) whexedecision is clearly erroneous and
would work a manifest injusticeWestside Mothers v. Olszewskb4 F.3d 532, 538 {6
Cir. 2006) (citingHanover Ins. Co. v. Am. Eng’g Gd.05 F.3d 306, 312 {6Cir. 1997)).
At trial, the Board set forth undisputed evidentat tSOS Brunner and the Ohio Attorney
General had no authority to enter into the NEOCHsent decree; that the NEOCH
consent decree changed Ohio law; and that the el@zas void, invalid on its face and
violated the Ohio Constitution. The evidence raisgdhe Board at trial is different from
what was before this Court when the January 121 20&liminary order was issued and
when the Sixth Circuit affirmed part of that ordBiext, to the extent that Plaintiffs are
saying that the Sixth Circuit has ruled definitiveln the issue of the legality of the
NEOCH consent decree, even though it has not, aadmagined ruling would be clearly
erroneous and would work a manifest injustice. Adcwly, the law of the case doctrine
does not preclude the challenge to NEOCH and OBRdstg based upon the fact that

the NEOCH consent decree is void and illegal.
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Second, Plaintiffs claim that the Board's challetgéhe NEOCH consent decree
is an improper collateral attack on that decreainfffs Response Brief at 18 (Doc 172).
This is not true. Because the NEOCH consent derébegal and void, it may be
challenged in this proceeding. It has long been I#ve that if a court is “without
authority, its judgments and orders are regardedudiges.” Elliot v. Piersol’s Lessee
26 U.S. 328, 340 (1828). Judgments issued withotiogity “are not voidable, but
simply void” and “all persons concerned in exeagitsuch judgments . . . are considered,
in law, as trespasserdd. See alsoWworld-Wide Volkswagen Corp. v. Woodsé#4 U.S.
286, 291 (1980) (“A judgment rendered in violatioh due process is void in the
rendering State and is not entitled to full faitidacredit elsewhere.”Pennoyer v. Neff
95 U.S. 714, 732-33 (1878). When a court lacks refiepower to enter a particular
judgment, such a judgment can be attacked at amg, tin any court, either directly or
collaterally. E.g.,Long v. Shorebank Development Corp32 F.3d 548, 561 {7Cir.
1999); Blanchard v. Terry & Wright, In¢ 218 F. Supp. 910, 912 (W.D. Ky. 1963) (“If
jurisdiction is absent, the judgment is void.Patton v. Diemer518 N.E.2d 941 (Ohio
1988) (syllabus paragraph four) (Ohio courts haveerent authority to vacate void
judgments);State v. Blankenshi®75 N.E.2d 1303, 1304 (Ohio App. 9 Dist. 1996) (a
void judgment is one entered by a court withouisgliction to enter such judgment). The
cases are legion which stand for the propositian ¥oid judgments are nullities and can
be challenged at any time either collaterally aediy. E.g.,Chester v. Arkansas State
Board of Chiropractic Examineygl35 S.W.2d 100, 103-04 (Ark. 196&amagli Realty
Co. v. Craver 121 So.2d 648, 654 (Fla. 1960);re Estate of Steinfelé30 N.E.2d 801,

806 (Ill. 1994);Stidham v. Whelcheb98 N.E.2d 1152, 1154 (Ind. 1998);re Marriage
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of Welliver, 869 P.2d 653, 656 (Kan. 1994n;re Hatcher 505 N.W.2d 834, 840 (Mich.
1993);La Presto v. La Prest®85 S.W.2d 568, 570 (Mo. 195@tarshall v. Marshall
482 N.W.2d 1, 4 (Neb. 1992Fhavez v. County of Valencia21 P.2d 1154, 1158 (N.M.
1974);Carpenter v. Carpente©93 S.E.2d 617, 623 (N.C. 1956homas & Howard Co.
v. T.W. Graham and Co457 S.E.2d 340, 343 (S.C. 1995})ate v. Richie20 S.W.3d
624, 630 (Tenn. 2000)Mapco, Inc. v. Forrest795 S.W.2d 700, 703 (Tex. 1990);
Bresolin v. Morris 543 P.2d 325, 328 (Wash. 1978eylan v. Vorwald368 N.W.2d
648, 656 (Wis. 1985). Here the NEOCH consent degvas issued without proper
jurisdiction or authority because the decree sudp@mnd changed Ohio law based upon
the consent of Ohio officials who had no authotdydo so. The NEOCH court had no
authority or power to accept the “consent decraeatsjudgment.

A judgment is also void on its face if the trialutbexceeded its jurisdiction by
granting relief it had no power to grant. Jurisidictcannot be conferred on a trial court
by “consent of the parties.” E.@ alifornia v. LaRue409 U.S. 109, 112 n.3 (1972). Nor
can a jurisdictional defect be waived by the parti€.g.,Insurance Corp. of Ireland v.
Compagnie des Bauxites de Guind56 U.S. 694, 702 (1982). Therefore, the faat
judgment is entered by consent or stipulation dedsnsulate it from being void. Under
Fed. R. Civ. P. 60(b)(4) (which provides for relisfm any judgment that is void), it is a
per se abuse of discretion for a lower court toalgpha void judgment, and void
judgments may not be given any effect as they aliies. Carter v. Fenner136 F.3d
1000, 1005 (8 Cir. 1998) (it is a per se abuse of discretiompbold a void judgment);
Antoine v. Atlas Turner, Inc66 F.3d 105, 108 (6Cir. 1995) (“[i]f the underlying

judgment is void, it is a per se abuse of discrefar a district court to deny a movant’s
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motion to vacate the judgment under Rule 60(b)(4gtiotingUnited States, v. Indoor
Cultivation Equip. from High Tech Indoor Garden $lyp 55 F.3d 1311, 1317 {7Cir.
1995));Orner v. Shalala30 F.3d 1307, 1309 (faCir. 1994) (when a judgment is void,
relief is not discretionary, it is mandatoryyatts v. Pinckney’52 F.2d 406, 409 (9th Cir.
1985) (judgment against defendant void when it wWatermined that action was in
admiralty and should have been brought only agaimestJS);Compton v. Alton SS GCo.
608 F.2d 96, 104 (4 Cir. 1979) (when a default judgment was awardedetran
inapplicable statute, the judgment was voi¥),T.A. Inc . v. Airco, In¢ 597 F.2d 220,
224-25 and n.8 (fbCir. 1979) (“If voidness is found, relief is notlascretionary matter;

it is mandatory.”);Crosby v. Bradstreet Co312 F.2d 483, 485 (2d Cir. 1963) (30 year
old consent judgment void because court had no ptevessue unconstitutional prior
restraint). Consent decrees may also be collayeathched when they are the “product
of corruption, duress, fraud, collusion, or mistake. .” Martin v. Wilks 490 U.S. 755,
771 (1989) (Stevens dissenting).

NEOCH and ODP do not address any of the above atytloited by the Board in
support of its position that the NEOCH consent éeds void and illegal and may be
attacked collaterally at any time. Instead, NEO&tdl the ODP claim that “collateral
attacks on consent decrees . . . are not permithedle the district court that entered the
decree has maintained jurisdiction.” NEOCH and G®i3t Trial Brief (Doc 185 at 6).
NEOCH and ODP cite the Sixth Circuit's decisiorBlack & White Children of Pontiac
School System v. School District of the City oftRRon464 F.2d 1030 (6th Cir. 1972) for
this propositionBlack & White Childrendid not involve a void consent decree, and the

complaining parties were plaintiffs who brought antion alleging “difficulties in
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carrying out” a desegregation ordkt. at 1030. Here, the Board is a defendant. It did n
choose to bring suit in federal court challengingtaer court’s consent decree. NEOCH,
the ODP and Hunter chose this forum, not the BoHné.Board has every right to defend
that the NEOCH decree is void when it has beenr@ssé¢hat the Board violated this
decree, and nothing in tiBdack & White Childrercase says otherwis@haggard v. City
of Jackson687 F.2d 66 (5th Cir. 1982), also cited by NEO&tdl ODP, is inapposite for
the same reason thakack & White Childreris.

Moreover, the “impermissible collateral attack” euin consent decree cases
involving discrimination claims, which NEOCH and ®[are relying upon, was rejected
by the US Supreme Court Martin v. Wilkes 490 U.S. 755, 762 and n. 3 (1989) (the
Supreme Court rejected the “impermissible colldtatiack” rule set forth by the Sixth
Circuit in Striff v. Mason 849 F.2d 240, 245 (6th Cir. 1988) (citiidlack & White
Children) and Thaggard) Thus, neitheBlack & White Childrenor Thaggardare good
law any longer, and NEOCH and ODP are, therefaelying on inapposite cases that
have been reversed while ignoring the extensivey mfdaw holding that void orders
may be attacked in any court at any time by anggeor entity, either collaterally or
directly, and that no court may enforce or uphaddhorders as they are nullities.

The problem with the NEOCH consent decree is notprablem with
“implementing” the decree as suggested by NEOCHQ@D&, as they try mightily to fit
within the reversed case law they have cited aratguning that the Board’s remedy is to
go before Judge Marbley. The problem with the NEOGdhsent decree is that it
changed Ohio law to add a “poll worker error” exi@p contrary to the Ohio

Constitution mandating that only the General AsdgrabOhio could suspend or change
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Ohio law. This is not an “implementation” problenatba fundamental defect in the
consent decree as there was no authority of the QHE(Qarties to consent to such a
change of Ohio law or for the district court to @gtthe decree as submitted to it by the
parties in that case. If NEOCH and ODP were coypgntties could collusively enter into
illegal consent decrees changing the law of OhbtAen enforce their new “statutes” on
other persons in other courts, and the other psramuld have no right to challenge the
voidness of the consent decree in the courts itichwthey have been forced. Nothing in
the law supports such illegality or commands feldeoarts to enforce void consent
decree judgments.

The Board also was not a party to the NEOCH cask cid not have the
opportunity to litigate the legality of the consedgcree. “It is a principle of general
application in Anglo-American jurisprudence thateoils not bound by a judgmemt
personamin a litigation in which he is not designated agaaty or to which he has not
been made a party by service of procebsmisberry v. Lee311 U.S. 32, 40 (1940). See
also 762 Parklane Hosiery Co., v. Shoré39 U.S. 322, n.7 (1979Blonder-Tongue
Laboratories, Inc. v. University Foundatipd02 U.S. 313, 328-29 (1971enith Radio
Corp. v. Hazeltine Research, In@95 U.S. 100, 110 (1969). The rule that eveeyon
should have their day in court is a “deep-rootexddric tradition”. 18 A Wright, Miller,

& Cooper, Federal Practice and Procedure: Jurisdic2d § 4449 at 346-47 (2002).
Before the Board is held to be in violation of HEOCH consent decree, it should have
the opportunity to contest the application of tkeerée to the Board and in particular to

show that the decree is illegal and void.

10
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NEOCH and ODP state that the Board has flagrantigrepresented the
procedural record in the NEOCH case and claim tti@atOhio General Assembly was a
party to the NEOCH case. NEOCH and ODP Post Bi@f (Doc 185 at 10). In fact
the Ohio General Assembly was not a party to th©NH case, never requested that it
be made a party, and never asked to interveneeicdie. The Ohio General Assembly
also did not consent to NEOCH consent decree ¢ioaae anyone to do so on its behalf
as proven by the assembly’s journals and resolsition 2007-2008 and 2009-2010,
which covers the entire period of the NEOCH case NEOCH Consent Decree (PX
2008); Journals and Resolutions from the "LZFeneral Assembly and 128eneral
Assembly of Ohio (DX 1038). If the Ohio General Astbly did not act on entering the
NEOCH case and/or accept the NEOCH consent deargk,jt did not, it was not a
proper party and did not adopt the changes to @woset forth in the consent decree.
Since all acts of the Ohio General Assembly ardaét in the Journals and Resolutions
of the General Assembly and since there is no decfrthe General Assembly ever
seeking to enter the NEOCH case, agreeing to laetg ip the NEOCH case or accepting
the NEOCH judgment, this means that the Ohio Gédasembly did not enter the case,
was not a party and did not agree to the conselgnjent. The Ohio Attorney General
moved to allow the State of Ohio to intervene i tNEOCH case to defend the
constitutionality of a statute enacted by the OBeneral Assembly, the Voter ID Law.
The intervention was on behalf of the State, net@eneral Assembly. Even though the
motion papers mention the interests of the OhiogB@rssembly in having its statutes
defended, this entity did not move to intervene] #&me Ohio Attorney General never

moved to make the General Assembly a party. Cmmisvith the motion actually filed,

11
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only the State of Ohio was made a party defendgnintervention. While the Sixth
Circuit reversed Judge Marbley’'s order denying Ghimotion to intervene and noted
that the state had an interest in intervening &present the interests of the people of
Ohio and the General Assembly,” that does not nthahthe General Assembly was
made a party. It was not. NEOCH and ODP’s protestatto the contrary are not
supported by the NEOCH consent decree itself, ¢éserd of the NEOCH case (which
never sets forth the Ohio General Assembly as ty)par the journals and resolutions of
the Ohio General Assembly for the period in questio

Third, Plaintiffs claim that the NEOCH consent dexris not constitutionally
defective and that NEOCH could enjoin the enforaginoé an unconstitutional state law.
Plaintiffs Response Brief (Doc 172 at 18). Whil&sitrue that unconstitutional state laws
may be enjoined, it is entirely beside the poirtie NEOCH consent decree makes no
finding that any portion of Ohio law is unconstitutal, eitherin toto or as applied. The
decree specifically states that it “shall in no veapstitute a finding on the merits . . . nor
be construed as an admission by the Defendantayofveongdoing or violation of any
applicable federal or state law or regulation.” RB08 at 2. The decree specifically
contemplates that the Ohio provisional ballot segtwvill continue; but then proceeds to
create, and engraft, onto these statutes a “palkevcerror” exception which is strictly
limited to a single class of voters.

The NECOH consent decree provision requiring a wollker error exception (1)
for those provisional voters who use the last fiigits of their Social Security number as
identification, and then with regard to that graalpne, (2) only for those who vote at

multi-precinct locations, is not required by the @®nstitution. There is no authority

12
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which provides that Ohio is prohibited, as it doeem requiring voters to vote in the
precinct where they live and to never count votast on Election Day in the wrong
precinct regardless of poll worker error. As expa in Painter. Ohio law does “not
authorize an exception based on poll-worker ewwahé requirement that ballots be cast
in the proper precinct in order to be counted.” 4E.2d 782, 794 (Ohio 2011).
Plaintiffs in this case are not challenging the stibationality of that Ohio law. The
constitutionality of Ohio’s precinct based votingseem was upheld iBandusky County
Democratic Party v. BlackwelB87 F.3d 565 (& Cir. 2004). The NEOCH court was not
compelled by the US Constitution to create a palker error exception. It just did it
with the partisan acquiescence of the Ohio SegretiaBtate, the Ohio Attorney General,
the Ohio Democratic Party and NEOCH. That was agbar suspension of Ohio law as
to which those offices and entities could not cahsand the NEOCH court therefore had
no authority to issue the NEOCH judgment insofaritashanged and/or suspended
provisions of Ohio law.

Even if the NEOCH court and/or the parties in tbase may have thought they
had a better idea about how to re-write Ohio lawitgiuding a poll worker error
exception under certain circumstances, it wasmoptovince of that court, the parties or
any court to rewrite Ohio law. “Courts may not réeithe language of a statute in the
guise of interpreting it in order to further whaey deem to be a better policy than the
one Congress wrote into the statutddrelus v. Denny’s, Inc628 F.3d 1270, 1300-01
(11" Cir. 2010) (citingArtuz v. Bennett531 U.S. 4, 10 (2000) (“Whatever merits these
and other policy arguments may have, it is notgrevince of this Court to rewrite the

statute to accommodate them.”). See adommissioner v. Lungyp16 U.S. 235, 252

13
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(1996) (“We are bound by the language of the statu# is written . . . even if the rule
[petitioner] advocates might ‘accor[d] with goodlipg . . . .”); Badaracco v.
Commissioner464 U.S. 386, 398 (1984) (“Courts are not auttestito rewrite a statute
because they might deem its effects susceptibleingfrovement.”); Vainisi v.
Commissioner 599 F.3d 567, 572 {7Cir. 2010) (appellate court may not rewrite
statutes merely because the court thinks the statotperfectly express legislative intent
or wise social policy)Doe v. Dep’t of Veterans Affair§19 F.3d 456, 461 {8Cir. 2008)
(“Our role is to interpret and apply statutes agtem, for the power to redraft laws to
implement policy changes is reserved to the legygaoranch.”);Albritton v. Cagle’s,
Inc., 508 F.3d 1012, 1027 (1Tir. 2007) (“We are not empowered to rewrite S&gLY);
In re Sunterra Corp 361 F.3d 257, 269 t(‘4Cir. 2004) (modification of a statutory
provision to achieve a preferable policy outcome sk reserved to Congress, not to
courts);In re Adams302 B.R. 535, 545-46 (B.A.P"@&ir. 2003) (“courts simply do not
have the power to resolve pure policy questionsitivtis especially true when it comes
to rewriting statutes with the intention of improgi them”); Wright v. Sec’y, Dep’t of
Corrs., 278 F.3d 1245, 1255 (‘T.]Cir. 2002) (“Our function is to apply statutes,carry
out the expression of the legislative will thatembodied in them, not to ‘improve’
statutes by altering them.”).)

Finally, Plaintiffs argue that because Ohio wasadgypto the NEOCH case and
represented by the Ohio Attorney General, the NEQ@Ghkent decree is valid. That fact
does not change the above analysis. The Ohio tatstial provision at issue is

mandatory and exclusive. Only the state generanalsty may suspend or change the

14
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law. For this reason, the NEOCH consent decreiéegal and void and NEOCH and the

ODP have no standing to enforce it.

. PLAINTIFFSHAVE FAILED TO JOIN A NECESSARY PARTY

The Amended Complaint also should be dismissedupuntsto Fed.R.Civ.P.
12(B)(7). The State of Ohio is not a party contreoyFed. R. Civ. P. 19(a)(1), which
states that a party must be joined if:

(A) in that person's absence, the court cannotrdagamplete relief among

existing parties; or

(B) that person claims an interest relating toghkject of the action and is so

situated that disposing of the action in the pessahsence may:

(i) as a practical matter impair or impede the pe'sability to protect the
interest;

The State is an indispensable party in this casause the Plaintiffs’ challenges extend
beyond the actions of the Board and to the conistitality of R.C. 88 3505.181,
3505.183. The 6th Circuit recognized that the dtrtginality of Ohio election law is
squarely at issue. Séetunterat 34.

Plaintiffs claims should be dismissed for failuce join a necessary party. As
explained infra, Plaintiffs assert violations t@ tNEOCH consent decree which is void
and unconstitutionally changed Ohio election lale TAmended Complaint goes even
further than only claiming violations of the consdecree. NEOCH and ODP now argue
that the Amended Complaint expands the “poll workerr” exception unlawfully
created by the consent decree. In particular, Cam of the Amended Complaint
asserts a poll worker error exception where nomeeipusly existed. NEOCH and ODP
now allege that a voter is still a “NEOCH voter’esvif the poll worker indicated that

identification was provided. NEOCH/ODP Amended Cdany at 1 50-52 (Doc. 180, p.
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15,16.) This exception is not found in the dectadact, the first purpose of the consent
decree is to ensure that:
The fundamental right to vote is fully protected fegistered and qualified voters
who lack the identification required by the Ohio Vot Laws including
indigent and homeless voters —such as the IndiVidRlaintiffs and certain

members of the Coalitions- who do not have a ctimddress and cannot readily
purchase a State of Ohio ID card;

NEOCH Consent Decree, Section l.1.a (PX 2008 at(&thphasis added). It is

incongruous for Plaintiffs to now claim that the @d’'s acceptance a poll worker’s
representation that identification was shown is,itbglf, poll worker error. The stated

purpose of the consent decree was to enfranchisesvevho lack identification and the

Board did so. The Board never rejected a ballotlgdbecause the provisional voter
provided only the last four digits of their socedcurity number. This constitutes an
additional challenge to Ohio’s voter identificatiaws and the State of Ohio should be
joined in this litigation.

The Board is an arm of the State, but its jurisdictis limited to Hamilton
County, Ohio. This litigation may impact how thecBsary of State and all county
boards of elections conduct elections. Therefoltain®#ffs cannot proceed to challenge
R.C. 3505.181 and R.C. 3505.183 without State db®@lbtice and involvement in this

litigation.

1. PLAINTIFFSNEOCH AND ODP FAILED TO STATE A CLAIM
Plaintiffs NEOCH and ODP have failed to state anclapon which relief may be
granted. It is well settled that:
[tlhe familiar standard for reviewing dismissalsden Rule 12(b)(6) is that “the
factual allegations in the complaint must be regdrds true. The claim should

not be dismissed unless it appears beyond doubpkiatiff can prove no set of
facts in support of his claim which would entitlenhto relief.” Windsor v. The

16
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Tennesseary 19 F.2d 155, 158 (6th Cir.1983) (citigalker Process Equipment,
Inc. v. Food Machinery & Chemical Corp382 U.S. 172, 86 S.Ct. 347, 15
L.Ed.2d 247 (1965), an@onley v. Gibsor355 U.S. 41, 78 S.Ct. 99, 2 L.Ed.2d 80
(1957)),cert. denied469 U.S. 826, 105 S.Ct. 105, 83 L.Ed.2d 50 (1984).

Scheid v. Fanny Farmer Candy Shops, ,I859 F.2d 434, 436 (6th Cir. 1988). In
addition to claiming violations of the consent ade;rNEOCH and ODP claim that the
Board violated equal protection and due proces$ggigf voters. NEOCH/ODP Amended
Complaint 11 62-69 (Doc 180 at 18,19).

NEOCH and ODP seek only retroactive relief desglige rewritten prayer for
relief in the Amended Complaint. Compare NEOCH/OD@&mplaint (Doc 8-1 at 5);
NEOCH/ODP Amended Complaint (Doc 180 at 20). Piismtvant this Court to order
the Board to undo their vote not to count certaiovsional ballots on November 16,
2010. The relief sought is limited to the NovemBBA4.0 election as opposed to asking
this Court to prevent similar violations in futuedections. These claims are not
cognizable because the Board and its Members hiaverfth Amendment immunity for
such relief for all of the reasons set forth in &efants’ Motion for Summary Judgment
(Doc 94) and Reply in support thereof (Doc 181) Bedendants’ Response to Plaintiffs’
Trial Brief (Doc 112). The Board incorporates saebtions herein by reference.

The Board and its Members are further not liable tfee actions of its poll
workers or for violations of state law under 42 IC.S§ 1983 for all of the reasons set
forth in Defendants’ Motion for Summary Judgmento¢D94) and Reply in support
thereof (Doc 181), Defendants’ Response to Pl&ntifrial Brief (Doc 112), and
Defendants’ Post Trial Brief (Doc 187). The Boandarporates such motions herein by

reference.
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IV. THE AMENDED COMPLAINT DOESNOT CONFORM TO THE
EVIDENCE

Count Three of the Amended Complaint does not comfto the evidence
established at the Board’s meeting on November 2®]0 concerning voters’
affirmations and names on the provisional ballotetopes. NEOCH/ODP Amended
Complaint 1 56-58 (Doc 180 at 17). Accordinglye thmended Complaint is futile and
should be dismissed.

On November 16, 2010, the Board was presented wgitups of ballots,
including some NEOCH ballots, where the voter diot momplete the name or
affirmation statement properly on the ballot enpel® November 16, 2010 Board
Meeting (JX 28 at 50-57). Board Member Faux argihadl this could be the result of poll
worker error. Id at 56. Board Member Burke disadrestating: “. . . | don’t think its
pollworker error. The pollworkers are so busy, tlytgnce at something, they see that
there is something written on that line. | do nobw that they need to take the time to
determine if it was the full name or not.” Id. Thare, contrary to the statements in the
Amended Complaint, the Board did consider poll veorlerror with regard to the
provisional NEOCH ballots with an affirmation orimted name defect. The Board voted
3 to 1 that those provisional ballots should notcbented and that there was no poll

worker error. Id at 57.

V. CONCLUSION

For the foregoing reasons, Defendants’ motion songis should be granted.
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