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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
FOR THE WESTERN DIVISION

TRACIE HUNTER, et al. : Case No.: 1:10-cv-820
Plaintiffs, : Judge Susan J. Dlott
v.
DEFENDANTS HAMILTON
HAMILTON COUNTY BOARD : COUNTY BOARD OF ELECTIONS,
OF ELECTIONS, et al. ALEX TRIANTIFILOU, CHIP
: GERHARDT, TIMOTHY BURKE,
Defendants. ' AND CALEB FAUX MOTION IN
: OPPOSITION TO PLAINTIFF’S
MOTION IN LIMINE
REGARDING OPENING
PROVISIONAL BALLOT
ENVELOPES AND MOTION TO
QUASH

Defendants Hamitton County Board of Elections and its members, Alex Triantifilou,
Chip Gethardt, Timothy Burke and Caleb Faux (hereinafter “Board”), hereby file theit
Opposition to Plaintiffs’ Motion In Limine Regarding Opening Provisional Ballot
Envelopes." Plaintiffs’ Motion must be dismissed for the reasons discussed herein.

In addition, Defendants request that the Court quash the subpoena issued to Sally
Ktrisel to bring to Court for trial: a) all of the original provisional envelopes and ballots that
wete rejected because they were cast in the wrong precinct; b) all original rejected provisional
ballots and envelopes that are subject to the NEOCH consent dectee; and c) the three
original provisional ballots and envelopes found the by Board in May 2011.

ARGUMENTS

A, Opening Provisional Ballots
Opening the thirteen provisional envelopes that the Plaintiffs have requested the

court to open in their Motion would be a violation of Ohio law and therefore this Court

! This Response is being filed to assist in the District Court’s trial preparation process, but does not waive
any right being asserted by the Defendants in the 6 Circuit Court of Appeals.
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should deny the Plaintiffs’ Motion. This is an unnecessary and unwarranted request that
destroys the secrecy of the vote. Pursuant to Ohio state election law, information regarding
the provisional ballot is limited to the voter. R.C. 3505.181(B)(5)(b). Sealed provisional
envelopes are to be placed in a secure location at the Board of Elections and “[t]he sealed
provisional ballot cﬁvelopes shall remain in that secure location until the validity of those
ballots is determined...” R.C. 3505.183(A). If the Board determines that the voter is not
eligible to cast a ballot in the particular precinct or if the Board is unable to determine
whether the voter is eligible to cast a ballot in the particular precinct, the “...ptovisional
ballot envelope shall not be opened, and the ballot shall not be counted” R.C.
3505.183(B)() (@)(1) and R.C. 3505.183(B)(4)(b)(i). The Board has already determined that
the 849 provisional ballots shall not be counted because the voter voted in the wrong
precinct. And even if the Board was unable to make a final determination regarding the
ballots, according to Ohio law, none of these 849 provisional envelopes may be opened and
the envelopes must remain sealed until the ballots are destroyed. R.C. 3505.183 (C)(2).
Additionally, the Plaintiffs are requesting this Court to open provisional ballot 10218
and have this Court count the ballot if the ballot contained within is for the cotrect precinct.
Once again the Plaintiffs, through their Motion, are asking this Coutt to violate Ohio law.
According to Ohio law, the provisional ballot envelope shall not be opened and the ballot
shall not be counted if “[t]he individual has already cast a ballot for the election in which the
individual cast rthe provisional ballot” R.C. 3505.183(B)(#)(a)(iv). Had the Plaintiffs
examined the face of the provisional envelope for provisional voter 10218 before filing their
Motion, the Plaintiffs would have noticed the large, highlighted note that s£ates that this
patticular provisional ballot was soiled, and that the voter accurately cast a provisional ballot

in the cotrect precinct with provisional number 8195. Provisional Ballot Envelope (See



Case: 1:10-cv-00820-SJD Doc #: 111 Filed: 07/15/11 Page: 3 of 5 PAGEID #: 2120

' Provisional Envelopes attached hereto as Exhibit A). The votet’s correct ptecinct
provisional vote was counted, and therefore any attempt to count the soiled provisional
ballot of this particular voter W-ould be a violation of Ohio law.

Finally, Plaintiffs have presented no factual basis for their assertion that the thirteen
provisional 'envelopeé may contain the wrong ballot and, therefore, Plaintiffs’ request to
opeﬁ the provisional envelopes should be denied. The Plaintiffé are asking this Court to
violate Ohio law and open thirteen provisional envelopes from four separate precincts to
determine whether the precinct listed on the provisional ballot matches the precinct that is
listed on the provisional envelope. Plintiffs’ Motion In Limine (Doc. 93, p. 1). The
Plaintiffs selected these thirteen provisional envelopes based on the Board of Elections help
desk notes, which indicate that the four precincts were running low on provisional envelopes
on Election Day. Plaintiffs’ Motion in Limine (Doc. 93, p. 1; Doc. 93, p.2). However, thete
is no such evidence with regard to ballots. In fact, the evidence ovetwhelmingly shows that
all of the precincts at issue had hundreds of ballots left over at the end of Election Day. See
Affidavit of Sally Krisel, attached hereto as Exhibit B. Even if a precinct had run low on
ballots, the Boatd’s procedure is to instruct the poll workers to have voters use the DRE
machines as opposed to botrowing from another precinct. Id. There is no evidence that this
occurred on Election Day. Id. Therefore, the Plaintiffs’ argument that ballot envelopes were
shared cannot be used to support an atgument that actual ballots were shared. Unlike staff
at the Board of Elections, poll wotkers in ptecincts are only supplied with ballots for their
precincts. Id. Because of this specific procedure and accounting of all ballots by the Board,
thete is no evidence that ballots were shared making it extremely unlikely that any of these

thirteen envelopes contain a ballot from another precinct, Id.



Case: 1:10-cv-00820-SJD Doc #: 111 Filed: 07/15/11 Page: 4 of 5 PAGEID #: 2121

According to the Director of the Board, Sally Kiisel, the poll wotkers at both
locations that the Plaintiff is investigating were informed of the proper procedute to follow
when a precinct is required to botrow envelopes from another precinct, Id. The poll worker
was directed to scratch out the stamp on the front of the envelope and write in the cc;rxect
precinct. Id. There is no indication that the poll workers at either of Four Towers
Apattments or Mt. Moriah Baptist Church did not follow this procedure. Id.

Once again, in the absence of evidence to the contrary, “poll wotker error will not be
presumed.” Sectetary of State Directive (2010-74 at 1). The Plaintiffs have failed to establish
that there is any cortelation between the four provisional ballots that were discovered in the
wrong provisional envelopes on November 19, 2010 and precincts tunning low on
provisional envelopes on Election Day. Therefore, the Plaintiffs have provided no evidence
that would ovetcome the presumption of no poll worker error.

The Plaintiffs are asking this Coutt to open thirteen provisional envelopes.
However, because the Plaintiffs have failed to provide sufficient evidence to suggest that
these envelopes contain different ballots, and because opening the requested envelopes
would be a violation of Ohio law the Defendants respectfully request that the Court deny
the Plaintiffs’ Motion In Limine Regarding Opening Provisional Ballot Envelopes.

B. Subpoena to Bring Ballots to Court

In addition, Defendants request that the Court quash the subpoena issued to Sally
Kzrisel to bting to Coutt the provisional ballots. See Subpoena attached as Exhibit C. Copies
of all ballot envelopes have alteady been provided to the patties. Under Ohio law, no
provisional ballots may be opened until all are approved for counting. R.C. 3505.183(B). The
Board would have to obtain security to escort Ms. Krisel to and from Coutt. There is no

valid reason for Ms. Krisel to remove the sealed provisional ballots from the secure storage
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location at the Boatd of Elections and bring them into Coutt. For the reasons stated herein,

the subpoena-issued to Sally Krisel should be quashed.

Respectfully submitted,

JOSEPH T. DETERS
PROSECUTING ATTORNEY
HAMILTON COUNTY, OHIO
BY:

[3f Colleen M. McCafferty
James W. Hatpet

Thomas Grossmann

David T. Stevenson

Colleen M. McCafferty

Assistant Prosecuting Attorneys

230 East Ninth Street, Suite 4000

Cincinnati, Ohio 45202

ddn:  (513) 946-3159 (Harper)
(513) 946-3120 (Stevenson)
(513} 946-3058 (Grossmann}
(513) 946-3133 (McCafferty)

Fax:  (513) 946-3018

james.hatper@hcpros.org

dave.stevenson(@hcpros.org

tom.grossmann@hcpros.org

colleen.mecafferty@hcpros.org

Attorneys for Hanilton County Board of

Elections

CERTIFICATE OF SERVICE
I hereby cettify that the foregoing was filed on July 15, 2011 using the Court’s

CM/ECF system, which will transmit notice of the filing to all counsel of record in this case.

[ s/ Colleen MeCafferty
Colleen M. McCafferty

377151



ATTENTION PROVIS!ONAL

1. You masl currenily be vegistered in the State of Ohie.

3. You must complete and sign this provisional envelope. -

2. You mugt vote in the precinet where you currenily live. ( & '
,;

4. You musgt provide 2 forw of Identification. (If Ohdo driverslicense. provide ¥ -2 lekters and 6 pumbers)
YOUR BALLOT MAY NOT BE COUNTED IF THESE STEPS ARE NOT FOLLOWED

Munaus{n
selemnly swear ar allirm Lhat | an a citizen of the Uniled States.
1 will he at Least 18 years of uge at the time of the g | clection.
Ehave lived in this state for 30 days immediately pr ny this
election, | am a registered voler iv the previneLin which 1 am voling
this provisional ballot and that | am cligible 1o vole in the election
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THE ELECTION OFFICIAL VERIFICATION STATEMENT MUST BE COMPLETED ON THE BACKSIDE OF THIS ENVELOPE ]
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SEALY

DO NOT SCAN YOUR BALLOT

MAKE SURE THE ELECTION OFFICIAL COMPLETES THIS SiDE OF THE ENVELOPE

A R
ELECTION OEFICIAL VERIFICATION STATEMENT

[ THESE 4 SECTIONS MU ETED BY THE ELECTION OFFICIAL

The Provisional Ballot Affirmation of' F_ was subscribed and

alfirmed before me this _&_'_Mday of _ oﬁui_...__' - -&QD

Month Vear

IF APPLICABLE,V THE ELEGTION OFFICIAL MUST CHECK THE FOLLOWING TRUE
STATEMENT, CONCERNING ADDITIONAL INFORMATION NEEDED TO DETERMINE
HE ELIGIBILITY OF THE PROVISIONAL VOTER.

[] ‘The provisional votes is reyuired to provide additional informat on te the Bourd of Elections.

[3  Anapplication or challenge hearing regarding this voter has betn postponed until after the election.
B

ECTION OFFICIAL MUST CHECK ONE OF THE FOLLOWING TRUE
MENTS CONCERNING IDENTIFICATION PROVIDED BY THE PROVISIONAL!
R, ANY...

Afvovided current and valil photo identification, or military identification.

D - IR (T TN L
[0 frovided current vakid photo identification other than a driver’s license or state 1 vard, with the voter’s former address

instend of curvent address and has provided the election official both the corvent and foymer addresses.

3 Provided copy of a cureent ulility bill, bank statement, goverament cheek, or other government decument with the
'
Voler™s pams and current address. P
Q

{1 Provided the last four digits of social szeurity number (also Técorded on the front of this envelope) . .

1 Unable to provide any of the above acceptable 11 but does have one of those iems and cannat provide the last tour digits
of the voter’s soeial security number.  Voter must provide one of the acceptable 1D to the Board of Elections within ten
days alter the election.

‘I Dues not have any acceptable 1D, but has completed Form 10-T “Affirmation of Voter Unable 1o Provide Tdentification™.

1c’]§ha.\' declined to execute an affirmation (Form 10-T).

r

solined o provide any aceeptable I, but does have cne of those forms of 1D, Voler musi provide one of the
to the Board of Elections within ten days after the election.
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ATTENTION PROVISIONAL VOTER I

1. You must currently be registered in the State of Ohio.
2. You must vote in the preciuct where you gurrently live.
3. You must complete and sign this provisional envelope,

NAME

soleminly swear or aflinm that | am a citizan of the United States,
| will be at least 18 years of age at the time of the general election.

I have lived in this Stale for 30 days immedintely preceding this
clection, 1 am u repistesed voler in the precinct in which 1 am voting
this provisional Bailot and that | am eligible Lo vote in the election
in which Lum vating Lhis provisional ballot.
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4. You must provide a form of identitication. (It Ohlu drivers license, provide # -2 ledters and 6 numbers)
YOUR BALLOT MAY NGT BE COUNTED IF THESE STEPS ARE NOT FOLLOWED

sTEPG | REASON FOR VOTING
PROVISIONAL BALLOT
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U

SEAL YOUR BALLOT INSIDE THIS ENVELOPE
DO NOT SCAN YOUR BALLOT

MAKE SURE THE ELECTION OFFICIAL COMPLETES THI!S SIDE OF THE ENVELOPE

ELECTION OFFICIAL VERIFICATION STATEMENT

1 [THESE 4 SECTIONS MUST BE COMPILETED BY THE ELECTION OFFICIAL ]

The Provisional Ballot Affirmation ufm wits subscribed and
Tir L viler's Nane
affirmed befove me this _9,2 _day oljb_j)@ﬂ%&p ) ﬂ‘
Wihep. 2.0/
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IF APPLICABLE, THE ELECTION OFFICIAL MUST CHECK THE FOLLOWING TRUE
STATEMENT CONCERNING ADDITIONAL INFORMATION NEEDED TO DETERMINE
HE ELIGIBILITY OF THE PROVISIONAL V@ TER.

t
[] The pravisional voter is required te provide additional information to ihe Board of Tleetans.

[0 An application or challenge hearing regarding this voter has bewn postponed until afler the election.

HE ELECTION OFFICIAL MUST CHECK ONE OF THE FOLLOWING TRUE
3 TATEMENTS CONCERNING IDENTIFICATION PROVIDED BY THE PROVISIONAL
OTER, IF ANY

] Provided current and vatid photo identification, or military identification.

[Z1 Provided cugrent valid photo identification other than a driver's license or state 1D card, with the voler’s former address
instcad of current address and has provided the election official both the current 2nd former addresses.

(] Providad copy of a current ulility bill, bank statement, govemmcnl check, or other government document with the
voter's name and current address. o

0.
[ Provided the last four digits of social security number (also fé¢arded on the front of this envelope)

] Unable o provide any of the ubove acceptable 1D but dues have one of those items and cannot provide the last four digits
of the voler's social security number. Voter must provide one of the acceptable ID to the Board of Elections within ten
days nfter the election.

[0 Does not have any acceptable 1D, but has completed Form 10-T “Atfirmation of Veter Unable to Provide ldentification™.

[J Does not have any acceptable 1D and has declined to execute an affivmation (Form 10-T}.

[0 Voter declined to provide any aceeplable ID, but does have ane of thase forms of 1D, Voter must provide one of the
aceeptable 1D to the Board of Blections within ten days alter the election.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

TRACIE HUNTER, et al, i CaseNo.: 1:10-cv-820

Plaintiffs, :  Judge Susan J. Dlott

VS,
HAMILTON COUNTY BOARD OF : AFFIDAVIT OF SALLY KRISEL IN
ELECTIONS, et al. SUPPORT OF DEFENDANTS’
! RESPONSE TO PLAINTIFE’S

Defendants. ) MOTION IN LIMINE

COUNTY OF HAMILTON )
) SS:

STATE OF OHIO )
Being first duly sworn and cautioned, affiant states as follows:

1. My name is Sally Krisel and I am the Director of the Hamilton County
Board of Elections.

2. Provisional envelopes are pre-labeled by precinct.

3. On November 2, 2010 a poll worker called the Board of Elections help
desk to report that Cincinnati precincts 25-A, 25-G, and 25-J experienced a high number
of provisionals.

4. In response, I sent a runner to the polling location to talk to the precinct
judges about high number of provisionals. In the meantime, I instructed the caller to split
the envelopes between Cincinnati 25-A and 23-G.

5. Poll workers are trained to cross out the wrong precinct on the provisional
ballot envelope and write in the correct precinct in which the envelope was used.

6. On November 2, 2010, a poll worker from Lincoln Heights A called the
Board of Elections help desk to report that more provisional envelopes were needed. The
poll worker also stated that some envelopes were loaned to Linceln Heights C and that
Lincoln Heights C needed more envelopes also.

7. In response, a runner was dispatched to Lincoin Heights with more
envelopes.

8. Each precinct is only supplied with ballots for that precinct.
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9. There is no evidence, nor did the Board of Elections receive any reports,
that any precinct ran low on ballots on Election Day.

10.  Each ballot sent to a precinct is accounted for by the Board.

11.  For Lincoln Heights A, 500 ballots were printed and 244 ballots were
used. Lincoln Heights A had 256 ballots remaining.

12.  For Lincoln Heights B, 825 ballots were printed and 333 ballots were
used. Lincoln Heights B had 472 ballots remaining.

13.  For Lincoln Heights C, 775 ballots were printed and 367 ballots were
used. Lincoln Heights C had 408 ballots remaining.

14, For Cincinnati 25-A, 800 ballots were printed and 307 ballots were used.
Cincinnati 25-A had 493 ballots remaining,

15.  For Cincinnati 25-G, 575 ballots were printed and 210 ballots were used.
Cincinnati 25-G had 365 ballots remaining.

16.  For Cincinnati 25-J, 975 ballots were printed and 261 ballots were used.
Cincinnati 25-J had 714 ballots remaining.

17.  In the event a precinct would run out of ballots, the Board’s procedure is
to instruct the poll workers to have voters vote on the DRE machine as opposed to
borrowing ballots from any precinct.

18.  The employees at the Board of Elections have access to all ballots. In
contrast, poll workers only have access to the ballot for that precinct.

M%W

Sally J. Krisef; Director
Hamilton County Board of Elections

] ) L LTH
Sworn to and subscribed in my presence this {5 day of _J uLY ,2011.

Vaon P frohde

HRALEe, NOTARY PUBLIC
NOTARY PUBLIC, STATE OF OHIO
oy ROSAMARSION EXPIRES 11915

ot
a m“‘,o!
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AQO 88 (Rev, 07/10) Subpoena to Appear and Testify at a Hearing or Trial in a Civil Action

UNITED STATES DISTRICT COURT

for the
Southern District of Ohio

Tracie Hunter,
Plaintiff
v.
Hamilton County Board of Elections, et al.,
Defendant

Civil Action No. 1:10-cv-820

S St st Nt St

SUBPOENA TO APPEAR AND TESTIFY
AT A HEARING OR TRIAL IN A CIVIL ACTION

To: Sally Krisel, Hamilton County Board of Elections, 8§24 Broadway, Cincinnati, OH 45202-1345

YOU ARE COMMANDED to appear in the United States district court at the time, date, and place set forth below -
to testify at a hearing or trial in this civil action. When you arrive, you must remain at the court until the judge or a court
officer allows you to leave.

Place: Potter Stewart U.S. Courthouse Courtroom No.: 117
100 East Fifth Street —
Cincinnati, Ohio 45202 Date and Time: 97/18/2011 9:00 am

You must also bring with you the following documents, electronically stored information, or objects (blank if not
applicable):
All of the original provisional envelopes and ballots that were rejected because they were cast in the wrong precinct; all
original rejected provisional ballots and envelopes that are subject to the NEOCH consent decree; the three original
provisional ballots and envelopes found by the Board in May 2010.

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Fed.
R. Civ. P. 45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing
50, are attached.

Date: 7 =5~/{

CLERK OF COURT

Signature of Clerk or Deputy Clerk ﬂ /W Atfaméy s signature

The name, address, e-mail, and telephone number of the attorney representing (name of party) Plaintiff Tracie Hunter

, who igsues or requests this subpoena, are:

Jennifer L. Branch {513) 621-9100
Gerharstein & Branch jbranch@ijbfirm.com
432 Walnut Street, Suite 400

Cincinnati, OH 45202 : c




