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(Reporter disclosure made pursuant to
Article 8.B. of the Rules and Regul ations of the
Board of Court Reporting of the Judicial Council
of Georgia.)

MR. HEARD: CGood afternoon. This wll be
the deposition of the State El ection Board,
pursuant to Federal Rule of G vil Procedure
30(B)(6), and pursuant to notice and agreenent
of counsel as to the date and | ocation. The
designee for the State Election Board is M.

Kat hy Rogers. Good norning or good afternoon.

THE W TNESS: Good afternoon.

MR. HEARD: And at this tine if the court
reporter will swear in the wtness.

KATHY A. ROGERS,

havi ng been first duly sworn, was exam ned and

testified as foll ows:

MR. HEARD: And, Stefan, | assune Kathy
Rogers will read and sign?

MR RITTER W wll read and sign. And |
understand you will be using it and will --

MR. HEARD: Right. W'IIl be using it for.

MR RITTER Well, if we have corrections,
we'll let you know.

MR. HEARD: All right.
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MR RITTER And are you going to expedite
the conpletion of this transcript?

MR HEARD: | will be expediting the
conpletion of the transcript, and we had
stipulated for the previous deposition that we
would -- we would use all the depositions for
the prelimnary injunction hearing --

MR. R TTER Ri ght.

MR. HEARD: -- subject to each deponent's
right to correct their deposition.

MR RITTER Right. W won't have
originals to file with the Court, and I think we
wi |l probably have to just file copies. So --

MR. HEARD: |'msorry?

MR RITTER W won't have originals to
file with the clerk, so | think we're going to
have to serve copies to the Court.

MR. HEARD: That's fine.

And | guess as you did yesterday, we'll
reserve the right to recall this w tness.

MR RITTER O course. Wll, that's
fine. This is a prelimnary injunction
deposition and we haven't even answered yet,
so.

MR. HEARD.  COkay.
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(Plaintiff's Exhibit 1 was marked for
identification.)

Q (By M. Heard) Just for the record, |
have interacted with Ms. Rogers on several occasions
at this point, and we do know each other, so | may
slip back and forth between Kathy and Ms. Rogers, if
that's all right with you?

A That's all right. Kathy is fine.

Q Al right. Kathy, |I'm handing you what's
been marked as Plaintiff's Exhibit 1. If you would
-- can you confirmthat that is the 30(B)(6) notice
for the State El ection Board' s deposition?

A It is.

Q Al right. And have you read and revi ewed
that 30(B)(6) notice?

A Yes, | have.

Q Ckay. And you're able today to testify
conpetently and fully as to the matters designated
t herei n?

A Sonme of it was unclear to ne exactly what
you were asking, but I think with clarification,
will be able to do.

Q Ckay. Fair enough. W wll try to
clarify as we nove al ong.

You're the director of the el ections
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division for the office of Secretary of State,
correct?

A That's correct.

Q All right. And | believe you have sone
sort of certification, CERA?

A Certified Elections Registration
Adm ni strator through Auburn University El ection
Center.

Q And what is that certification?

A It's a programthat was devel oped through
Auburn University for election adm nistrators;
everything fromthe history of elections, to
budgeti ng, and noderni zation of elections. It's a
programthat takes a couple of years to conplete.

Q Ckay. And have --

A And | have conpl eted that.

Q And if | renmenber correctly, you' re one of

the few folks in Georgia who is so certified?
A | was -- | was the first in CGeorgia. |
think there are now about naybe four or five of us.
Q Ckay. Tell ne about your professional
experience in the area of elections adm nistration.
A Uh-huh. | first began el ections as a pol
wor ker back in the eighties. A long tine ago.

Q | ndeed.
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A And fromthere, I went on to work
part-tinme in the elections office, staffing polls; |
then becanme a clerk; and then becanme supervisor of
el ections for Chatham County in Savannah; installed
the new voting systens; was supervisor of elections
there for about five years; and then in 2002, | cane
to the State of Georgia as director of elections
adm ni stration, spearheaded the inplenentation of the
Georgia Statew de Uniformvoting system in 2005,
assuned the duties of director of elections.

Q Okay. And that director of elections is
the official that's principally responsible for
managi ng the Secretary of State duties in regards to
el ections; is that --

A Correct.

Q -- correct?

Ckay. Now, Kathy, you're famliar with
the allegations of the ACORN versus Cox |awsuit that
we're in now, is that correct?

A Uh- huh. Correct.

Q Descri be your understandi ng of what the
all egations are in the conpl aint.

A My understanding is that ACORN Project
Vot e have concerns over requirenents for sealing and

t he prohibition against copying voter registration
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forms when those forns are collected by third-party
entities.

Q Okay. And that was -- those requirenents
were State Election Board regul ations that were
enact ed back in Septenber of '05, correct?

A. Correct.

Q Al right. Now, have you read the
conplaint in the case?

A Yes.

Q Ckay. Have you read the other pleadings

t hat have been filed thus far in the case?

A |'"ve read sone of them | can't tell you
|'"ve read themall, but | have read sone of them
Q | understand. Now, in addition to the

ACORN versus Cox lawsuit, you're also famliar with
the Wesl ey Foundation versus Cox |awsuit, correct?
The Wesley 1, Wesley 2?

Sanme case, different decisions, right?
Yeah.

Vell, the Wesley 1 filed in federal court.
Yes, | am

Ckay. Wiat was that |awsuit about?

> O » O » O >

That was the one regardi ng the acceptance
of bundl ed applications fromthird-party entities.

For -- prior to that ruling, the Secretary of State's
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of fice, under -- under counsel, did not accept
bundl ed applications. And after that ruling, we do
accept bundl ed applications fromthird-party
entities.

Q And you al so accept single applications
fromthird-party entities?

A Oh, yes. Uh- huh.

Q Al right. [If you will give nme just an
overview of what the SEB does. What it is and what
it does.

A Let me -- let nme give you a code book,
Bradl ey, and enter it in, too.

The State El ection Board and Secretary of
State's office both have certain defined duties.
Sone of them are conmm ngl ed, sone of themare -- are
fairly separate, but the State El ection Board
oversees investigations, they oversee matters that
anyone who files a conplaint related to the el ections
process in any county, we have an investigator who
i nvestigates that conplaint. The findings are
brought back to the State Election Board. The State
El ection Board reviews the findings, and then they
deci de whether to send the findings to an
adm ni strative |law judge or, you know, whether to

cl ose the case.
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And then the case comes back fromthe
adm nistrative |law judge, and they at that tine can
issue a civil penalty. They have no crim nal
authority but they do have civil penalty authority.

Q Okay. And then the State El ection Board
obvi ously does rul emaki ng, correct?

A They have rul enaki ng authority, they have
the authority for sonme voter education efforts under
photo I D, they have the authority to pronul gate
rules. Wthout getting the code book out, | nean,
there's a litany of --

Q No, that's fine. And I think you have hit
on nost the ones that at least | had on nmy checklist.

And | believe you also said they do have
the power to hold hearings and to subpoena w tnesses

and necessary people for those hearings, correct?

A (Wtness nods head affirmatively.)
Q "Yes" ?

A Yes.

Q Ckay.

A Sorry.

Q Al right. And am|l correct in ny

under standing that the el ections division, your
office, is responsible for providing admnistrative

support to the State El ection Board?
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A Vell, we don't work for the State El ection
Board, but we do performduties that the State

El ection Board requires in the performance of its

duti es.
Q Ri ght .
A But our staff does not per se report

directly to the State El ection Board. They do not
have an adm nistrative staff. They're very quick to
point out that we are not their staff; however, we do
perform duties at the request of the State El ection
Board, such as pulling together the State El ection
Board neetings, investigations, presenting themthe
case files.

Q Uh- huh. And you do report to the

Secretary of State?

A Correct.

Q Who is the chair of the State El ection
Boar d?

A | do.

Q Okay. And at least in the Secretary of

State's regulations for the elections division, it at
| east says that you' re supposed to provide

adm ni strative support to the State El ecti on Board,
is that your understandi ng?

A. | don't know where that is defined at.
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really don't, by statute or code. It -- it occurs,
but I do not know where it is defined.

Q That's fine. That's fine.

And | think you have -- you were

descri bing sonme of the things, you set up the
nmeeti ngs, you do other things that the board asks of
you?

A Uh- huh

Q And the board -- why don't you just tell
us for the record how the board is conprised.

A The board is conprised of an appoi ntee of
t he House, an appointee of the Senate, one of the
Denocratic Party, one of the Republican Party, and

then the Secretary of State serves as chair.

Q By virtue of her office?
A Yes.
Q All right. And is it fair to say that the

State Election Board relies, fromtine to tine, on

t he professional advice of your office in election

matters?
A. That's a fair statenent.
Q Ckay. Do you have occasion, fromtine to

time, to draft rules for the State El ection Board's
consi derati on?

A W have. W generally use the | won't say
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powers, we use Jeff Lanier in |egislative counsel,
because he is very good at drafting rules, he can
make them consistent so that all the rules |ook the
sanme rather than different people drafting them

So typically, we will get guidance from
the State El ection Board, take an outline or draft to
| egi sl ative counsel, they will prepare a draft of
rules for the review of the State El ection Board for

our office.

Q Jeff Lanier is a | awer, correct?

A Uh-huh. He is also forner state el ection
di rector.

Q One of your predecessors, correct?

A He has experience in this area.

Q Absol ut el y.

Do you yourself do any drafting of rules
for the election board?

A No. | do not do any drafting of the
rules. W -- we only have ever drafted, our office
oursel ves, one set, and that was the photo
identification set of rules. W drafted those
because | egislative counsel was so busy earlier this
year. In the end, we wound up taking themr to
| egi sl ati ve counsel because there was so nuch

nunbering in themthat, you know, we went back to
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t hem and t hey cl eaned t hem up.

So we really don't draft the rules, we sit
down with them go over a list of what we think the
State El ection Board m ght be | ooking for, and we go
fromthere. The sane way alnost with working with
| egislation drafting a bill. You know, we don't
wite our own |legislation, we just mght work with a
| egi slator on what the ideas are, and then take it to

| egi sl ative counsel

Q Now, tell me how |l egislative counsel is
appoi nt ed.
A | honestly do not know. | don't know how

| egi sl ati ve counsel cones into play.

Q Is it an office in the capitol or, |
mean - -
A Uh- huh
Ckay. Do you know who it reports to?
| really don't. Sewell Brunmby is the head
of legislative counsel, but | don't -- | don't know

the hierarchy of |egislative counsel in the

governnment. | sure don't.
Q And it just is happenstance that Jeff
Lanier right nowis in the office as -- they don't

al ways have an el ection official?

A. Ch, no. No, when Jeff left fromhis
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duties as state election director, he took other
enpl oynent .

Q kay.

A And it just so happened to be as
| egi sl ative counsel

Q Ckay. diff Tatumis the legal affairs
assi stant ?

A Assi stant director of legal affairs,
correct.

Q And in the process when you interface with
| egi sl ative counsel, is he one of the fol ks that does
t hat ?

A Sonetinmes he's there with ne, and

sonetinmes he's not, sonetines it's just him So it

depends on our schedul es and who's avail abl e.

Q kay.

A Sonetines it's both of us.

Q Al right. 1'mgoing to go through a
series of docunents and try to identify -- get them

identified and ask you sone questions about them
A (Wtness nods head affirmatively.)
Q And hopefully, that will be a relatively
qui ck and pai nl ess process.
(Plaintiff's Exhibit 2 was marked for

identification.)
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Q (By M. Heard) M. Rogers, |'m handing
you what has been marked as Plaintiff's Exhibit 2.
And if you'll review that and | et nme know what t hat
iS.
A (Revi ews docunent) This appears to be the

subm ssion to the Departnent of Justice regarding the
energency rules enacted by the State El ecti on Board
on -- I'mnot sure of the date -- it's in Septenber
of ' 04.
MR. RITTER  Uh- huh.
Q (By M. Heard) | think it says

Septenber 9th, if you flip over to that (indicating).

A Ckay.

Q Sort of in the mddle of that exhibit
t here.

A (Revi ews docunent.)

MR RITTER This is Exhibit 2?
MR. HEARD: Exhibit 2.
Q (By M. Heard) And attached to this

exhibit is a copy of that enmergency rule 183-1-6-.067

A Uh- huh

Q And that deals with the copy prohibition
and the sealing requirenent as well, correct?

A (Wtness nods head affirmatively.)

Q "Yes"?
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A Correct.

Q kay.

Al right. So in that exhibit, this
includes the State | aw departnent's precl earance
subm ssion as well as a copy of the rule, correct?

A Correct.

Q Al right.

(Plaintiff's Exhibit 3 was nmarked for
identification.)

Q (By M. Heard) Al right. 1've handed
you Exhibit 3, Plaintiff's Exhibit 3. If you'll --
and this is -- this is an excerpted exhibit, but if
you'll identify what this exhibit is.

MR RITTER \Wat do you nean "it's an
accepted exhibit"?

THE W TNESS: Excer pt ed.

MR. HEARD: Excerpted.

MR RITTER Yes. Wat did you nean by
t hat ?

MR. HEARD: | don't -- all of the
attachnents that aren't relevant to the |lawsuit,
attachnment of former conplaints and everything,
is not there. The full text of the subm ssion
letter is there, along with exhibits that I'n

going to go through with her.
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MR RITTER Ckay.

THE WTNESS: kay. This docunent are the
subm ssion of request for preclearance on rules
whi ch were adopted by the State El ection
Board -- and | do not know the date of the
meeting, -- of the rules adopted on
Sept enber 14t h, 2005.

Q (By M. Heard) GCkay. Al right.

And anong the rules that was adopted on

Sept enber 14th, 2005, is the copying and sealing rule
that's the subject of this lawsuit, correct?

A Correct.

Q Ckay. And a copy of that rule is attached
as Exhibit A-1 to this exhibit, correct?

A Correct.

Q Al right. And then if you flip right
past the Exhibit A-1 in this Exhibit 3, the next
exhibit that you find is Exhibit E-1 to the
precl earance subm ssion. And those are the m nutes
of the State El ection Board neeting on
Septenber 14th, correct?

A That's correct.

Q If you flip over to Page 4 of those
m nut es, under Roman nuneral 5, with the heading

"Adoption of SEB Rules.”
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A Uh- huh.  Yes.

Q The first entry there states -- well, why
don't you read it for the record.

A "Chairperson Cox called for discussion,"”
is that the one you're tal king about?

Q Yes, ma'am

A -- "of SEB Rule 183-1-6-.03(3)(0). After

di scussi on between the board, M. Evans nade a notion
to adopt said rule, M. Mlver seconded, notion
passed four to one with M. Wrley casting the

di ssenting vote."

Q And that is the entry with respect to the
copying and sealing rule that we're tal ki ng about in
the | awsuit, correct?

A Correct.

Q Al right.

M5. ESTELLE ROGERS: Let the record
reflect that it's three-oh and not three-zero.

MR. HEARD: Thank you.

M5. ESTELLE ROGERS: Thank you.

Q (By M. Heard) Now, if you flip over to
Page 9 of that same exhibit, are these the m nutes of
the July 27th SEB neeting?

A They are.

Q Al right. And if you flip to Page 11 of
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that, toward the bottom under Roman nuneral 6, topic
nunber 3 is another entry that states -- |I'll read it
this time -- "Chairperson Cox called for discussion
of SEB rule 183-1-6-.03(3)(0)," and it says, "M.
Mclver made a notion of intent to adopt SEB rule" --
the same rule we just referenced -- "as presented.
M. Wrley seconded; notion passed unani nously. The
rule will be posted for 30 days prior to adoption.”
This is the entry that reflects the
posting of the rule that was passed on
Septenber 14th, correct?

A Correct.

Q Al right. Oh, I know why ny notes are
incorrect, | forgot to do an exhibit. Ckay.

(Plaintiff's Exhibit 4 was marked for
identification.)

Q (By M. Heard) GCkay. You've been handed
Exhibit 4, and if you will just confirmthat these
are the mnutes of the specially-called State
El ection Board neeting via tel ephone conference on
Septenber 9th, 2004, where the energency rule rel ated
to copying and sealing that we just discussed were
adopted, correct?

A Correct.

Q Al right. And on the first and second
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page, beginning toward the bottom of the first page
and then the full second page al nost, are the m nutes
related to the passage of that rule, correct?

A Correct.

Q Now, the enmergency rules, were they --
were they posted for public comment at all?

A If required by |law, they were, Bradley,
but I -- | can't renenber what the requirenents are

regardi ng energency rules and the 30-day requirenent.

| would have to go back and -- and | ook at that.
Q | don't know either --
A | don't know. So | know we woul d have --

| know we woul d have foll owed the statute, you know,
as far as under APA, but | -- | don't recall what
that time period was for energency rules.

Q Vll, | would inmagine with enmergency
rules, I don't know if you have to post themfor 30
days, but 1'mjust wondering whether they were posted

for any period of time prior to their adoption?

A "' msure they were.
Q Ckay.
A | woul d have to go back and confirmthe

time they were posted, but | feel very confident that
t hey were posted.

Q And do you know or recall how far in
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advance this Septenber 9th special-called neeting of
the State El ection Board by conference call was

posted for the public?

A | do not recall the anpbunt of tinme. |
do -- | can tell you that it was a sufficient anount
of time. | know that you can enact special rules to

call an emergency neeting of the board, but it was
not -- | do not recall this as being an energency
nmeeting. | recall it adopting energency rules, but I
do not recall there being a shortened tinme frame for
posting the notice. W generally give 24 hours at

| east.

Q At | east 24 hours?

A Uh- huh

Q Al right. If you ook on Exhibit 4, it
does say "special conference call,” | nean, does
speci al equate with energency or --

A Well, no. Anytinme we do a neeting that's
other than a regularly called -- the SEB schedul es
four regular neetings a year.

Q | see.

A Any neeting outside of those four would be
call ed a special neeting.

Q Ckay. And do you recall whether in the

notice that went out for this neeting there was
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anything specific as to the nature of the rules that

were going to be discussed at the neeting?

A | do not recall what the notice stated.
Q kay. | couldn't find it online, so --
A It's probably not there anynore.

Q Ckay.

Al right. Wth respect to the energency
rule, now that 1've gone back here, were there any
ot her docunents, records or other things that would
constitute the admnistrative record with respect to
that rule?

A Not that | am aware of.

Q Ckay. The neeting wasn't transcribed or
vi deot aped or ot herw se recorded, was it?

A | don't believe so. W're currently
recording neetings; | can't renmenber the date that we
began recordi ng neetings, but |I can recall where this
nmeeti ng occurred, and | do not renenber there being
audi o equi pnent in the roomat that tine.

Q Ckay. This neeting occurred over in the
Capitol, Room 1107

A A conference roomin the Capitol.

Q Ckay. And how are the neetings recorded
at this tinme?

A Currently they're recorded, we bought new
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audi o recordi ng equi pnment that records it onto a CD.
Q Ckay. Now, you said you don't recall
when?
A | do not recall when we began recording
the neetings. W've had, today's neeting | think is

like the 18th SEB neeting in the | ast year.

Q kay.

A So honestly --

Q It's been quite a few.

A -- they -- they have becone a bl ur.
Q | understand. All right.

And ot her than the summary provided in the
m nutes, you' re not aware of any other official
summari es of board action on this rule?

A No, | am not.

Q Al right. Now, if you'll go back to
Exhibit 3, | just wanted to identify a couple of nore
things in that exhibit.

Exhibit E-2 of the preclearance

subm ssion --

A Were are you at? Oh, E-2, it's on the
bott om

Q Towar ds the back at the --

A Sorry.

Q Yeah.
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A (Revi ews docunent) Un-huh
Q Al right. Wat is this docunent?
A It appears to be a docunent that was sent

by John Sullivan, who is the Fulton County registrar,
to Pam Fow er, who's an adm nistrative assistant --

Q Wiy don't you go back to John Sullivan. |
think it's a different John Sullivan.

M5. ESTELLE ROCERS: Yeah.

THE WTNESS: Oh, |I'msorry.

You're right. | just automatically
t hought it was John Sullivan over in Fulton.
apol ogi ze.

MR. HEARD: That's all right.

M5. ESTELLE ROGERS: And it's Wshington
John Sul l'ivan.

THE W TNESS: Yeah.

Ckay. It's fromJohn Sullivan, SEIU, and
he forwarded a docunent to Pam Fow er, who is
adm ni strative assistant in the Secretary of
State el ections division, regardi ng conmments on
t he proposed anended rul e.

Q (By M. Heard) The copying and sealing
rul e that was adopted on the 14th?
A Correct.

Q Ckay.
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Al right. And the follow ng exhibit in
the last part of Exhibit 3, which is Exhibit E-3 to
t he precl earance submi ssion, can you identify that
docunent ?

| hope so or sonebody is going to be very
mad.

A Yes. | will read this one correctly this
tinme. Don't assune that it's sonebody el se.
apol ogize. | get so many e-nmails from John Sullivan
in Fulton, | just was sure that was him

This one is fromEstelle Rogers with
Advancenent Project, and it was sent to Pam Fow er,
adm ni strative assistant, on Mnday, Septenber 12th,
and it concerned comrents from Advancenent Project
regardi ng the proposed rul es.

Q And these are coments both from

Advancenent Project and Project Vote; is that

correct?
A Correct.
Q Ckay. In opposition to the copying and

sealing rul e?

A Correct.

Q Ckay. Now, other than letters or other
coments that may have generated fromny office, did

you receive any other witten comments in regard to
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this rule?
A | -- 1 do not recall any.
Q Al right. And that permanent rul e that

was passed on Septenber 14th of ' 05 was indeed
precleared in January of '06, and effective on the
17t h of January of '06?

A Yes.

Q | think you testified you didn't receive
any other witten comments, but let ne just clarify.
Did you receive any comments in support of that rule,

t he copying and the sealing rule, any public

coment s?

A | would have to go back, we -- and review
mnutes. Well, we've got the mnutes. | don't
recall if we had a tape of that neeting or not, but

frequently there are election officials who are at
the nmeetings. They're generally quite vocal, and
woul d have provided coments, if the public coment
period was available. But I -- | don't recal
whet her they did or not.
| can't say no one did because | don't

recall if they did.

Q Al right. Well, you have the m nutes
fromthat nmeeting with you?

A Uh- huh.
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Q | mean, they're not reflected in the
m nutes of those neetings?
A It may be that there were no el ection
officials there that day who spoke.
Q Okay. Al right.
Now, did the board or your office nmake any
response to -- let nme back up and have you identify a
docunent and then ask you that question. Have you
identify two docunents, actually.
(Plaintiff's Exhibit 5 was marked for
identification.)
Q (By M. Heard) Al right, Kathy, |I'nm
handi ng you what's been marked as Plaintiff's
Exhibit 5. If you wll review that docunent and
identify that for ne, please.
A (Revi ews docunment) Is there sonething
m ssi ng here?
Q Yeah. Ckay.
MR. HEARD: O f the record for a second.
(O f the record.)
MR. HEARD: We are back on the record.
Q (By M. Heard) | think we have now gotten
the correct exhibit identified as Exhibit 5. |If you
wi |l go ahead and identify what that document is,

pl ease.
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A This is aletter fromBradley Heard, to
the Secretary of State. It's in regard to notice of
viol ati on under the NVRA and request for correction
dated Septenber 14, 2005. And it relates to the
acceptance of voter registration applications by

private entities.

Q Ckay. And you're cc'd on this, correct?
A That's correct.
Q Do you recall seeing this docunent at

around the tinme?

A | recall seeing many docunments simlar to
this. This one in particular, no, but | do recal
seeing many on this subject.

Q Yes, ma'am Fair enough. There was quite
a flurry of correspondence --

A Yes.

Q -- around that tinme. Al right.

MR. HEARD: Now, I'll mark anot her
docunent for you here.

(Plaintiff's Exhibit 6 was marked for
identification.)

Q (By M. Heard) GCkay. |If you wll take a
| ook at what's been marked as Plaintiff's Exhibit 6,
and identify that docunent for ne.

A This is a response to M. John Sullivan



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:06-cv-01891-JTC  Document 25-1  Filed 09/11/2006 Page 30 of 112

30

with SEIU, in regard to his concerns about the
proposed State El ection Board rule, and it is ny
response to M. Sullivan on that subject.

Q Al right. And do you recall whether any
response was nade to the public coments submtted by
Advancenent Project and Project Vote?

A | know that | had conversations with Brian
MIller of Project Vote; |I don't recall having
conversations with the Advancenent Project. | -- |
woul d have to check correspondence files to see if
there was witten comuni cation

| also believe | had witten comunication
with Brian MIller of Project Vote sonewhere in the
| ast couple of years, but, there again, I -- | would
have to check the files to know.

Q All right. That sanme question that
asked you with regard to the energency rul e; other
than the exhibits we've just been tal king about, are
you aware of any other witten docunents or things
that woul d conprise the admnistrative record with
respect to the passage of that rule, of the
Sept enber 14th copying and sealing rul e?

A Not hi ng i mredi ately cones to m nd, no.

Q And you don't recall whether you were

taping or recording the neetings at that point?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:06-cv-01891-JTC  Document 25-1  Filed 09/11/2006 Page 31 of 112

31

A | do not. | do not.

Q Okay. And other than the m nutes of the
nmeeting, you don't recall any other official witten
summari es of that neeting?

A Correct.

Q kay.

(Plaintiff's Exhibit 7 was marked for
identification.)

Q (By M. Heard) Al right. Kathy, I'n
handi ng you what's been marked as Plaintiff's
Exhibit 7. If you'll review that docunent and let ne
know what that is.

A. (Revi ews docunent) This is a -- a
proposed change to the rules of the State El ection
Board related to private entities, which was provided
by Bradley Heard to the State El ection Board for
consideration during their March 8th, 2006 State

El ection Board neeting.

Q Ckay. And you were cc'd on that one as
wel |, correct?

A Correct.

Q Ckay. And do you recall what, if

anyt hing, that your office did in response to this
petition?

MR R TTER: You nean her office, the
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State El ection Board, or her office, Secretary

of State's office?

Q (By M. Heard) Wy don't you answer for
bot h.

A kay. My recollectionis that the State
El ection Board noved to adopt these rules in part,
and then they also noved to have the state
el ection -- to have the elections division review
t hese proposed rules in concert with our voter
registration and el ections unofficial group of task
force nenbers, and to invite yourself and Project
Vote to that neeting.

And then these rul es were subsequently

di scussed the next nonth with that group of election

officials and yourself and Brian MIler from Project

Vot e.
Q kay.
(Plaintiff's Exhibit 8 was marked for
identification.)
Q (By M. Heard) Al right. | am handing

you now Plaintiff's Exhibit 8 and if you will just
confirmfor nme that these are the -- oh, the wong
m nut es.

MS. ESTELLE ROGERS: Oh, do we already

have t hat one?
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MR. HEARD: Yes. W'I|Il strike that.

Yeah. W' ve already got these.

MS. ESTELLE ROGERS: Wl l, you have then
as attached to sonething, you didn't have them
freest andi ng.

MR RITTER Right. They're attached to
t he subm ssi ons.

MS. ESTELLE ROGERS: To the preclearance.

MR. HEARD: Yes. W don't need to
i ntroduce those again, then.

MS. ESTELLE ROGERS: No.

(Plaintiff's Exhibit 8 was w t hdrawn.)

Q (By M. Heard) | think I had it as an
exhibit but I don't appear to have it here with ne
today. But you do recall that -- | believe you
testified that the petition in Exhibit 7 was adopted
in part, rejected in part by the State El ection Board

at its March 8th, 2006 neeting?

A | can't say "rejected in part." They did
not consider -- | nean, they didn't -- they didn't
understand portions of it. They -- so they asked the

task force and the el ections division to neet and
revi ew those rul es and cone back.
| do recall that they asked you sone

specific questions regarding voter registration by
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private entities at places where crimnal activity
t ook place or where al cohol was sold. There were
sone portions of those proposed rules that -- that
led themto believe that it was possibly allow ng
voter registration at those |locations. And | seemto
recall they gave you the opportunity to also explain
your thoughts on those rules at that tine.

Q Well, what I'"'m-- what | nmean by "adopt in
part and reject in part" is that they did not accept

the petition --

A I n whol e.

Q -- i n whol e?

A At that time, they did not.

Q kay.

A At that time, they agreed to put forward
t he change from 72 hours to 10 days. | -- as | said,
| cannot say they rejected the rest of it. | do not

believe that they had fully digested it all at that
tinme, either.

Q Okay. In any event, the m nutes should
reflect what the board action was fromthat neeting,
correct?

A Correct. Yeah. The board will, at a
future neeting, be review ng proposed rules for

private entities based upon the outcone of the
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meeting that we had with the task force.

Q The task force after the March 8th
nmeet i ng?
A Uh- huh.

Q Okay. Al right.

(Plaintiff's Exhibit 8 was marked for
identification.)
MR. RITTER This one we are just marking

as 8?

MR. HEARD: 8, right.

Q (By M. Heard) Kathy, if you wll take a
| ook at the real Exhibit 8, are these the mnutes --
is this a summary of the -- of the neeting from
May 24th, 20067

A Correct. And it's a summary of an SEB
nmeeti ng conducted in Savannah on May 24th of 2006.
The m nutes have not yet been adopted.

Q Al right. And way down there on nunber
22, | believe, of that list of actions, is it says,
"M. Mlver nmade a notion to adopt SEB rule
183-1-6-.03 as posted." Those would be the March 8th
revisions that they adopted; is that correct?

A That woul d be the ten-day, nmoving from --
yes, that's correct. The ones that they approved and

posted for notice based upon the proposed rul es that
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you gave themon March 8th. That is, changing the
72 hours to 10 days.

Q Correct. Ckay.

A Don't you like our LISTSERV that gives you
all this automatically?

Q Love it. Actually, | got this off |ine.

A Ckay.

(Plaintiff's Exhibit 9 was marked for
identification.)

Q (By M. Heard) Al right. Take a |ook at
Exhibit 9, and are these the amendnents that were
adopted by the State Election Board on the -- on
March 8th that were then posted and adopted at the
May 24th, 2006 neeting?

A (Revi ews docunment) That is correct.

These are the changes to the rules which were adopted
by the State El ecti on Board.

Q Ckay. Al right.

Now, I'm-- wait. Oh, one nore thing with
regard to these rules.
(Plaintiff's Exhibit 10 was marked for
identification.)

Q (By M. Heard) Take a |look at Exhibit 10,

which is aletter fromnme to M. Ritter in regard to

those rules that we've just been discussing. And |et
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me know if you're famliar with that letter.

A (Revi ews docunment) Yes. | amfamliar
with this letter.

Q And directing your attention to the second
paragraph of that letter, we are -- | say "we," nme on
behal f of a prior client of the Wesley Foundation --

A Uh- huh

Q -- were requesting witten explanations

fromthe board as to why they did not at that tine
adopt -- or repeal, | should say, the copying and
sealing restrictions; is that correct?
MR RITTER Let me object to the extent |
think the letter speaks for itself as to what

it's seeking. M. Rogers can tell you what her

understanding is, | think, in response.
THE WTNESS: Wthout -- | nean, that
par agraph, | would assune that's what you're

sayi ng here, but --

Q (By M. Heard) It does speak for itself,
and I'Il -- let me ask you, did the State El ection
Board provide any other witten response to the
Wesl ey Foundation, or any other entity, other than
what's been noted in the sunmary of the m nutes, as
to the reasons for adopting or rejecting portions of

that petition for rul emaking?
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A No. | nean, they stated that day at the
meeting that they were fully supportive of noving the
72 hours to 10 days. And I1'd also like to point out
that during the energency rule, when the energency
rule was adopted back in Septenber of '04, one of the
provisions there that made it 72 hours -- it had been
24 hours -- and at that tinme, it was changed from 24
to 72. So they had been increasingly noving toward a
greater expansion of tinme, since back in Septenber.

But as | said previously, | do not recal
themrejecting the remai nder of your proposed
revisions to the rules, nerely that they would |ike
for soneone who dealt with this every day in an
adm nistrative fashion to review themw th you and go
over them and see what worked for election officials
and get sone feedback from the fol ks who actually did
registration. So | -- there again, | don't think
they rejected thembut nerely deferred themfor
di scussion at a later point.

Q Al right. Now, do you recall whether the
board neetings were being recorded at that tinme?

A That was March of this year?

Q O this year.

A | believe so. | -- 1 feel fairly

confident they were.
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Q Al right. Okay.

Now, |I'mgoing to get back to ny confusion
| alluded to a mnute ago. The rules that are in
Exhibit 9 -- yes, Exhibit 9 -- is it your
under st andi ng that those rul es have been submtted

for precl earance?

A. Yes.
Q Ckay. Do you know when that happened?
A. These were transmtted fromour office to

the Attorney Ceneral's office sonetine after the
conclusion of the neeting. It would have been one of
the action itens fromthe neeting.

Q Uh- huh.

A And the Attorney General's office would at
that time submt it to the Departnment of Justice for
precl earance. W have not yet received precl earance
noti ce back.

Q You have not received the precl earance?

A (Wtness shakes head negatively.)

Q Ckay. Al right.

(Plaintiff's Exhibit 11 was marked for
identification.)

Q (By M. Heard) Now, Exhibit 11 m ght give
you the reason for ny confusion there. |f you'll

| ook at this exhibit, this appears to be the -- | can
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represent to you that it's arule | pulled off the

Vb site.
A Of the APA, correct.
Q From - -
A It would have gone into effect 20 days

after adoption, under the APA rules.

Q Ckay.

A However, let me explain to you what we
typically do, because of DQJ precl earance on all of
t hese rul es and procedures.

Q Al right.

A It's very simlar to |egislation.
Legislation is adopted, legislation is signed by the
governor and it's enacted, and it nmay even be printed
into, you know, the new Lexis book, of which the
el ection officials will obtain. But until it's
actually been precleared, it's not considered to be,
you know, 100 percent in effect.

Now, the sanme thing with these rules
Under the APA, the rules are adopted within 20 days
after they are finalized, after the posting and the
final adoption by the SEB. And at that tine, the
rules may still be waiting on preclearance.

W mail themout to the election officials

during the comment period for their coment.
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Whenever rules are posted, they go out to all of the
el ections and registration officials. Then, once the
rule is adopted, we mail it out again, we tell them
it is adopt -- we mail notice that the board has

adopted it. W don't send the rule again.

Q Ckay.
A And then when it is finally approved by
DQJ, | send another nmeno with the rul e again and say,

"Here it isinits final form [It's now received DQJ
preclearance and is in full effect.”
Q kay.

MR, RITTER Brad, can | add sonething to
this that m ght be hel pful to you? If you don't
want me to --

MR. HEARD: You can, yeah. Yeah.

MR RITTER |'ll be happy to offer a
coment to you

MR. HEARD: Right.

MR RITTER The rules in this specific
case, and we're tal king about an edition of
(1)(b), and then we're changing 72 hours to 10
days, our expansive rules rather than
restrictive rules probably have no racial or
voter inpact at all other than broadening

powers, and, frankly, | think that B -- (1)(b)
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just states what was al ready under st ood.
Because of that, | think it's questionable

whet her they even needed justice departnent
approval in this case. But we would certainly
treat these rules, when they were adopted and
the way that they are, as in effect. W're not
claimng that these rules sonehow would not go
into effect until we get justice departnent
approval .

And when we get that back, we would just
consider that to be retroactive in this case, to
the extent it has any legal effect at all.

THE WTNESS: And that -- that's correct.
If an election official called ne today and
asked, you know, "Has that ten-day rule been
precl eared yet?" W would say, Wile it's not
been precleared, it's pretty nuch |ike when they
have to nove a polling place" --

MR. R TTER Ri ght.

THE WTNESS: -- and they go ahead and
move the polling place and hold the el ection and
precl earance cones 60 days | ater afterwards.

Q (By M. Heard) All right.
A And - -

MR RITTER And just so that it's crystal
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clear, you know, what we're telling you is that
we're treating these rules as if they are
legally in effect. You know, | don't nean to
slight the niceties, but that, so that you know
-- It's not testinmony but 1'Il tell you fromthe
SEB and Secretary of State's side, that is the
fact.

MR. HEARD: All right. Well, that -- that
clears up the confusion. | don't know that -- |
don't know - -

MR RITTER  Sure.

MR. HEARD:. -- positively or negative
whet her Justice would agree with that, but --

THE W TNESS: DQJ agree --

MR. HEARD: -- you know, but, yeah.

MR RITTER Well, they m ght or m ght not
but | can tell you how we'll treat them and
that's the fact.

MR. HEARD: But | understand that that's
how you'll treat them | appreciate that.

THE WTNESS: It takes tinme sonetines
to --

MR. HEARD: Ckay. All right. That clears
t hat up.

Q (By M. Heard) And I guess I'll ask the
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sane question, just for conpleteness sake: O her
than these exhibits, are you aware of any ot her
witten docunents that conprise the record related to
that petition for rulemaking that is the subject of

t hese March 8th, 2006 rul e anmendnments?

A | amnot. | amnot aware of any other
docunents at this tine.

Q Ckay. And the neeting may -- is probably
recorded. Oher than that recording, that woul d be
it?

A Uh- huh

Q Ckay. Al right.

Now, with regard to the enmergency rule in
"04, or the Septenber 14th, '05 rule that's the
subj ect of the lawsuit, the copying and sealing
provi sions, what, if any, role did your office have
in drafting those rules? "Your office" neaning the
el ection division of the office of Secretary of
State.

A And you're tal king about the energency
rul e and the subsequent?

Q If you -- | nean, you can answer them
separately if you --

A VWll, they -- they would be the sane.

Q Ckay.
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A Qur office, at the direction of the State
El ecti on Board, worked with |egislative counsel to
provide a draft for the review of the State El ection
Boar d.

Q Ckay. And do you recall who specifically

on the State El ection Board requested these rul es?

A No, | do not.
Q Ckay. How is that request typically nade?
A Frequently during conversations, one State

El ecti on Board an exanple would be at a recent State
El ecti on Board, the board was di scussing photo
identification and travel 1Ds, and how the -- the
statute was unclear as to what constituted a trave
ID. So they asked us to bring them back some rul es
that they could use to help clarify that.

And generally, it's, you know, the board

as a -- as a group, may wish for clarification.

Q They sort of nmention it at the neeting and
you --

A Uh- huh. The sane thing when they want an

opinion fromthe Attorney Ceneral's office, they'll
mention that, "W wonder about so and so," and
Stefan's got another letter.

MR. RITTER That's right.

Q (By M. Heard) So it's not -- it's not
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anyt hing that would necessarily cone in a witten
docunent? | nean, it mght just be a pronouncenent
fromthe neeting and --

A That's correct. It generally is not a
witten docunent.
Q Al right. Okay.
And what in your estimation or -- | nmean,

not in your estimation, what fromyour know edge is
the -- was the purpose of themrequesting the rule --
t he copying and sealing rul es?

A The purpose of the copying and sealing
rule was that they were extrenely concerned about the
privacy of an applicant's personal information. And
these rules were their attenpt to narrowy tailor the
provi si ons under which soneone could collect and
retain an applicant's private personal identifying
i nformation.

Q Ckay. Anything else that you recall?

A We had had circunstances of receiving a
nunber of applications which appeared to be
fraudulent. And at that tinme, we were receiving a
nunber of calls, as we frequently do during heavy
el ection cycles, as is in 2004. Voters who were very
concerned about their information on their voter

regi stration applications, and the information on
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their absentee ballot as well on the back of the
absent ee bal |l ot envel ope.

Voters, this is the nunber one concern

during presidential election years fromvoters.
Q What's the nunber one concern, |'msorry?
A Their information, their private
information, if soneone can obtain it. | have voters
who are scared sonetines to send their voter
regi stration application through the mail, because
they think that you can bend -- if you notice,
don't know if you have one in here? | don't have
one. But when you seal it and you put that sealing
strip on the end, it folds it up, but you can bend it
like this, and you can see inside of it (indicating).

M5. ESTELLE ROCGERS: So it's got open
si des?

THE WTNESS: It can have open sides.

MR. HEARD: Yeah.

THE WTNESS: It doesn't, unless you fold
it to see them but | get a |ot of phone calls
fromvoters, especially elderly voters, who are
very worried that sonmeone may be | ooking
i nside --

Q (By M. Heard) Peeking in?

A -- of there to obtain their personal
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i nformation.

Q Ckay. And is it a fair statenent to say
that the rule was notivated in part by the injunction
that came down in the Wsley case?

A Yes. That's -- that's noted within the
m nutes of the neeting.

Q Ckay. And anything else that you can

recall as to the notivation for the rul e?

A Well, I -- | solely recall that the
notivation was concern over privacy of -- especially
Soci al Security nunbers, we are -- even though we

have technically lost the ability to collect Soci al
Security under the Schwier lawsuit. And until
January, until we put a new vehicle into place, we
still do voluntarily collect Social Security nunbers.
It's the nunber one thing that's provided by voters
is their Social Security nunber.

And so it was just sinply the intent of
the State Election Board to protect that voter's
personal information.

G When you say "the nunber one thing
provi ded by voters" --

A Uh- huh

Q -- what do you nean by that?

A Well, every voter has to provide
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identifying information. |In Georgia, it's always
been the Social Security nunber. W were one of
seven states who were allowed to collect Soci al
Security nunbers grandfathered in under the privacy
act .

As you know, this year we are no | onger
able to collect the -- use the full Social Security
nunber. For al nost a year now, we've been working
under an order that says that we can -- a voter can
voluntarily give it, but they do not have to provide
the Social Security nunber. Conme January, we'll have
a whole new problemin place that will mrror the
Hel p Anerica Vote Act.

Voters wll provide -- if they have a
driver's license, they have to provide a full DL
nunber; if they don't have a driver's license, then
they have to provide the last four digits of their
social; and if they don't have either, then they are
provided a unique identifier. But that's only if
they don't have either.

This a order even goes so far as to say
that we can still voluntarily -- a voter can still
voluntarily provide the full social if they wish to,
but it's not required.

Q Ckay. Al right.
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|"mgoing to take a break in a second, but
| think -- let nme get this one question out.

kay, in terns of the drafting of rules --
and, again, you can take them separately with the
energency rule and the permanent rule if you want
to -- but are they typically -- you say you work with

| egi sl ative counsel --

A (Wtness nods head affirmatively.)

Q -- to get the draft drafted?

A (Wtness nods head affirmatively.)

Q And then does it go to the board nenbers

for comrent ?

A Cenerally it comes back --

Q How does t hat work?

A -- to nyself or Aiff Tatumfirst. And we
just --

Q Uh- huh

A -- we review it to see if it's in line

wi th what we believe the w shes of the board are. W
review it for grammatical content, and then we'll --

if we have any changes, we'll send them back to

| egi sl ative counsel. Oher than that, it -- it goes

straight on to the board. And typically legislative

counsel will be at the neeting to openly hear what

the board has to say so that if there are revisions,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:06-cv-01891-JTC  Document 25-1  Filed 09/11/2006 Page 51 of 112

51

he can just make themdirectly fromthe board at that
time.

Q And typically that's Jeff Lanier you're
t al ki ng about ?

A Uh- huh.

Q Okay. Al right.

Let nme take a short recess and we'll be
back.
A Ckay.
(Recess from2:15 p.m to 2:20 p.m)
MR. HEARD: We are back on the record.
Q (By M. Heard) M. Rogers, tell ne

whet her there was any formal hearing or any --

anyt hing of that nature conducted with respect to

t hese copying and sealing rules? Again, either in
connection wth the energency rule or the pernmanent
rul e?

A There's always a public hearing notice
when the rules are sent out for notice of adoption.
Then we -- on the agenda, it would be |listed as a
public hearing at the time that they are adopted, and
we present witten comments that are received and we
al so take oral coments at that tine.

Q And that was done in connection with

these -- the enmergency and the permanent rul e?
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A Correct.
Q And the comrents from SEI U and Advancenent

Proj ect were --

A Yeah.

Q -- those types of coments, public
coment s?

A And whi chever one of these it was --
forget -- that has a letter --

Q Let me see if | can help you here.

A -- fromEstelle and M. Sullivan.

M5. ESTELLE ROGERS: Uh- huh.

THE WTNESS: | noticed --

(By M. Heard) | think that's Exhibit 3.

Is that Exhibit 3. One of those actually

was received on the sane day of the neeting, the one
from John Sullivan was received on Septenber 14th,
2005 at 1:56, so --

M5. ESTELLE ROCERS: And we were really
early on the 12th.

THE WTNESS: Yeah. So | can't tell you
that this one that was received at 1:56, you
know, that comment was provided to them And
the one fromSEIU --

Q (By M. Heard) That's the sane one.

A Oh, I'msorry. The other one, yeah.
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This one woul d have been provided to the
State Election Board, if we received in advance.

Q Ckay.

A The other one I'm-- | don't know t hat
they got it prior to the neeting.

Q Al right. | was at that neeting, | have
my own recollection, but I'"mgoing to ask you what
your recollection is as to whether there were any
oral comments received at -- at that neeting?

A | recall you nmade comments, | renenber --
| recall comments by the State El ection Board, |
recall there were comments regarding comments that
were received, | want to say by Project Vote, but |
can't tell you that w thout |ooking back at notes.

Q The m nutes woul dn't necessarily refl ect
all of the public coments?

A No. It would just, a lot of tines say
"public comment, you know, was receive." Qur -- our
State El ection Board neetings can |ast up to eight
hours, so we typically --

Q Don't | know.

A We typically do not put everything in
there, but we do try to say there were public
comments. And we al ways note the people who were in

attendance if they signed in.
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Q Ckay. And you al so have, now at | east,
the recording --
A The audi o tape.
Q Yeah.
Al right. And -- and when | use "forma
hearing," by the way, I'mtalking in addition?

mean, you didn't take testinony or anything from

anything --

A No.

Q -- in connection with these rul es?

A APA nerely requires a public hearing,
notice of a public hearing, not -- now, that's -- in

nmy book, it's a formal hearing.

Q Sur e.
A A formal hearing held at the tine of. W
al ways at -- at such neetings we'll ask, "Is there

anyone here who w shes to speak, you know, in pro or
con to the rules prior to the adoption of the rule.”
Q It's not necessarily an evidentiary

heari ng, though?

A Correct.
Q Do you ever have those?
A | do not recall those in nmy tine with the

State El ecti on Boar d.

Q Al right. And do you know if any formal,
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or even informal, research studies were done to
substantiate any of the concerns related to voter
registration fraud or identity theft?

A | -- | did personally do sonme research
anong ny peers in other states to ascertain what they
did regarding the privacy of voter registration
applications, and shared that data -- | believe |
shared it with Stefan and ny own staff.

Q kay.

A | don't believe -- | cannot recall whether
| shared it with the State El ection Board or not.

Q Ckay. Wthout telling ne what you told
Stefan, can you tell ne what it is that you | earned

fromyour peers?

A | learned that a nunber of states do
have -- do have |l aws on the books regarding
confidentiality of -- of their applications. At that

time, one of the questions | asked was how many al so
allowed private entities to collect applications.
was curious as to how many had two | ayers. You know,
how many had deputy registrars and had private
entities. And | asked about transmttal tine, and |
asked about the privacy of the form

Q And what do you recall regarding

confidentiality of applications? Wat did you |earn?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:06-cv-01891-JTC  Document 25-1  Filed 09/11/2006 Page 56 of 112

56

A Sonme states did not have confidentiality
requi renents, a nunber of states do have
confidentiality requirenents, that the fornms were not
al l owed to be photocopied or information to be

obt ai ned wi thout the perm ssion of the applicant.

Q Do you recall what any of those states
wer e?

A No. | -- honestly | do not.

Q Did you make notes or anything?

"1l have to go back and | ook. Sone --
sonme -- you know, |I'mvice president of -- of the
Nat i onal Association of State Election Drectors, and
frequently they're conversations | have, you know,
with other states. Maybe the executive board in
executive board neetings, and that type of things.
And sone information | have witten, sone of it is
just know edge that | obtained verbally.

Q And you may or may not have shared that
with the State El ection Board of that?

A | don't recall sharing -- well, broadly,
yes. Broadly I think I have shared, you know, what
other states did or did not do. | don't believe |'ve
given themanything in witing to that effect, but |
have shared with the board at tinmes ny experience

with other states and conversations with them
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Q The board is the board in a public neeting
or the board just individual board nenbers?
A Bot h.
Q Bot h, okay.
Al right. Actually, | have -- | did have

three exhibits but two were voter registration forns,
so let nme just do that.
(Plaintiff's Exhibits 12 and 13 were
mar ked for identification.)
Q (By M. Heard) Al right. Let nme -- I'm
handi ng you Exhibits 12 and 13. Can you confirmfor

me that Exhibit 12 is the current State of Georgia

voter registration mail-in application, and that
it --

A Yes, it is.

Q Yes, it is, okay.

And Exhibit 13 is the federal mail-in
voter registration application?
A That's correct.
Q Okay. Al right.
And let's just knock out the | ast exhibit
while |I'm here.
(Plaintiff's Exhibit 14 was marked for
identification.)

Q (By M. Heard) |I|I'm handing you
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Exhibit 14, which is another excerpt exhibit fromthe
El ection Assi stance Conm ssions biannual report to
Congress on the inpact of the NVRA. And what |'ve
attached is Table 2 fromthat annual report that

di scusses applications received. And what | wanted

to ask you is, looking at that table, if you go down

to, | guess, the code line that says 13 is Ceorgia.
And it's very small, | know, but that's --

A Uh- huh.

Q That's all that | have.

MS. ESTELLE ROGERS: Do you want ny
gl asses?
THE W TNESS: kay.
Q (By M. Heard) It indicates that Ceorgia
recei ved, you know, 1.75 mllion total voter

regi stration applications between 2002 and 20047

A Uh- huh.
Q You woul d agree with ne wth that?
A Correct.
Q Is this informati on supplied by the

Secretary of State to the Election Assistance

Conmi ssi on?

A. Correct.
Q Ckay.
A It -- it -- it's collected in an
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assortnment of ways. Voter registration applications
are coded, they get a nunber of one to seven,
according to where they conme from whether they' re by
mai |, whether they' re deputy registrars, whether
they're a WC office, or one of the mandated voter
registration sites. And then the coding of those
applications, that is collected, and then we submt
all of that information based upon category.

Sone of that conmes directly from our
office, if we receive applications into our office.
Sonme of it we rely on the counties to give us the
data, because obviously, if they get an application
directly in their office, we don't know what that
nunber is. So it's alittle bit of both.

Q Ckay. So the reports cone fromthe
counties up to you?

A (Wtness nods head affirmatively.)

Q You include the things that cane
indirectly to you?

A Ri ght .

Q You send all of that information up to the
El ection Assi stance Conm ssion?

A We conplete a report. W have to do an
NVRA report every two years, and this is part of that

report.
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Q And the information reflected in Georgia
is the information that you would have supplied in
connection --

A Correct.

Q -- with that report?

Now, you said that they were coded one
t hrough seven
A Uh- huh.

Q And | notice that there are seven

categories
A Uh- huh
Q -- listed here. Do your codes correspond

to those categories?

A Correct.
Q kay.
A Maybe not goi ng across there, but, yeah, |

think they correspond to those categories.

Q Vll, that's what | nean, there's seven
going -- | nmean, if you ignore the first two col ums,
which are just the totals.

A Right. Yes, | know that by mail is a
nunber two, and it's listed first on this
appl i cation.

Q Ch, | see what you're saying.

A That's why |'msaying it.
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Q Ckay.
A They don't necessarily go in order here.
Q Oh, okay. But those would be the seven

categories of things that you're coding for in one
t hrough seven, starting mail registration being
one -- not nunber one, but one of the categories;
i n-person registration is being another; notor
vehicle offices being a third; publics assistance
offices being a fourth; disability service offices
being a fifth; armed forces recruitnment offices being
a sixth; and other state agencies being a seven?

A | know that we code them according to
where they cone from |I'mnot -- wthout the codes

in front of ne --

Q Sur e.
A. -- because I'mnot the one that codes
these every day, |'d have to | ook back at themto

tell you for certain --

Q kay.

A -- that these are the exact categories,
but | believe they are.

Q Ckay. Let ne ask you with regard to nai
regi stration applications --

A Uh- huh

Q -- does the -- and | assune the Secretary
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of State's office and not the State El ection Board
woul d do this, but -- well, does either of those
of fices further categorize mail registrations to
determ ne whether they cone fromthird parties or
whet her they cone from people mailing themin
t hensel ves or

A No. And this only really surfaced after

the Wesley 1 injunction. And --

Q For Georgi a?
A Correct. Up until that tinme it was
everything by mail was by mail. And then when

Ceorgi a began accepting applications fromthird
parties and collect -- and third parties could
col l ect them back and take themto the registration
office, they coded those by nmail. They get a nunber
two as well.

Even though they're not physically by
mai |, that then requires that person to be considered
not to have presented thenselves in front of a
mandated site or in front of a registration office,
t her eby maki ng them not necessarily by mail, it's
just the nunber two neans that you're a first tinme
regi strant by mail who has to show ID --

Q Got you.

A -- before being allowed to vote, under the
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federal requirenents.

Q So prior to the Wesley case in Georgia
your mail registration would have reflected --

A Really by mail. | mean, that neans they
came --

Q -- just people who submtted themby nail ?

A That means they cane fromthe mail, yes.

Q Al right. Now, when you say they cane

fromthe mail, they could have conme from people --

A Wio did a drive and put themin the nail
right.

Q Correct. GCkay. That's what | was getting
at .

A Ri ght .

Q Al right. The in-person registration

category would include, for lack of a better word,
official deputy registrar drives; is that correct?

A That woul d be correct.

Q O woul d they be coded as a nail
appl i cation?

A No. An official drive that had been
advertised and conducted by sonmeone who had been
deputi zed woul d be an i n-person application.

Q And that would be coded with the in-person

regi strations?
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A Correct.

Q Ckay. So even if it was the League of
Wnen Voters, if they did a drive under the deputy
regi strar provisions, that would have been an
i n-person registration?

A Correct. If they -- if it was under the
deputy regi strar provisions.

Q Okay. Al right.

A And that -- if I can expand?

Q Sur e.

A And that occurs even now with our voter
education coordinators. |If they are deputized within

a county, then that application, if they conduct a
drive sonewhere, that woul d be considered in-person
If they're not deputized in that particular county,
even our voter education coordinators, that is then
coded as a nunber two.

Q As a nunmber two mail-in?

A Uh- huh.  Uh- huh

Q All right. So have you done -- has your
office, either the office of the Secretary of State
or the State El ection Board, have there been any
conpari sons done as to the accuracy of applications
that are collected and submtted by private groups,

third-party groups, as opposed to those that cone in
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fromdeputy registrars?
A No. There hasn't been a formal study to

that regard. There have been general observations.

Q Ckay.
A But not a formal study.
Q Do you want to comment on the genera

observations?

A General observations are, | mean, our --
our registrars are quite vocal in that they -- they
prefer for people to be deputized because then they
receive instruction on howto properly have soneone
conplete a formthrough their office, and they feel
i ke they see a greater success if someone has been
deputi zed than an outside entity who may assist with
the form

W did -- and then this is, you know, part
of the record, we did see a nunber of applications
submtted in 2004 that appeared on the face of then
to be fraudulent. There appeared to be thousands of
appl i cations which had bogus Social Security nunbers
and bogus addresses, and nanes pl aced upon those
appl i cations.

Q kay.

A And those were -- they were delivered to

our office by a third party.
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Q Ckay. Tell me how they were delivered to

your office.
A There was a -- this particular group canme

in many, many boxes, from an organi zati on who was
conducting voter education, voter registration

drives, and the woman who was in charge of a nunber

of the people dropped off a -- off many boxes one
af t er noon.
Q Ckay. Wien you opened the boxes, were the

applications seal ed or unseal ed?

A They were not sealed, they were just in
boxes.

Q They were just in boxes? | nean, the

applications thensel ves were not?

A No, the applications thensel ves were not
seal ed.

Q They were just plain open --

A Uh- huh

Q -- and sealed on the --

A Just stacked in boxes.

Q Ckay. Were they Georgia applications or
federal ?

A They were Ceorgi a.

Q Ckay. And whoever brought them brought

themin person to you, to your office?
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A They were delivered to us. Not by the
person who col |l ected them but by the person who was

in charge of the people who collected them

Q By the organizer?

A Ri ght, or part of the organization.

Q So were you able to identify who brought
t hemin?

A Yes.

Q Ckay. And what did you do in response to

t hose applications?

A Wl |, because we are not the registrar,
we're not the entity, the Secretary of State doesn't
have the authority to register voters. And as |
expl ained to you earlier, the State El ection Board
has i nvestigative powers, but that's when a conpl aint
has been nmade to our office. And what we did is we
notified the counties, we separated those
applications by county, and then we notified the
counties that were recipients of those applications
that there appeared to be many di screpanci es and
possi bly fraudul ent Social Security nunbers on those
docunents, and we encouraged themto very carefully
review themduring the registration process, and that
if they thought any were fraudulent, that they should

contact their local district attorney's office and
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also notify us as well.
Q And did you -- as you said, the board has
i nvestigative powers?
A Uh- huh
Q You woul d have -- would you have been abl e

to make your own report to the State El ection Board?
A We coul d have reported to them | think
we would need -- in order to have a case, that the
entity who actually reviews the voter registration
form and that -- and that would be the county, the
person whose job it is to register a voter, and that
is the person who has the authority to call anybody's
voter registration into question or to have a hearing
is the county thenselves. So the first |ine of
defense would lie with the county on that issue.

M5. ESTELLE ROGERS: Ms. Rogers, as to
your -- your conclusion that -- that there was
suspected fraudul ent applications in that big
box, or that series of boxes, on what basis did
you conclude that? | nean, were there the wong
nunber of digits in the Social Security nunber?

THE WTNESS: Well, it was a coupl e of
things. The |ady who dropped themoff, she said
to us, "I'mnot sure about sone of those

applications.”
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MS. ESTELLE ROGERS: Awe.

THE WTNESS: She called themto our
attention, and noted that she just wasn't sure
about sone of them

MS. ESTELLE ROGERS: (Nods head
affirmatively.)

THE WTNESS: And then we did pick themup
and began to flip through them There were
exanpl es of apartnent buil dings, perhaps, and
addresses, and it would be 101-A, 101-B, 101-C,
101-D, then there were Social Security nunbers
that m ght be 229-06-3877, the next one would be
3879, the next one would be 3800. | nean, they
were very, very --

MS. ESTELLE ROGERS: So they were
suspi ciously alike?

THE WTNESS: Yes. There were sone there
that were very evident that it |ooked |ike maybe
sonebody took a phone book or -- and just went
down and started filling in the bl anks.

M5. ESTELLE ROCERS: kay. Thank you.

Q (By M. Heard) Al right. And you said

that the individual that brought themin alerted you

to that effect?

A. She -- she made a comment to the fact
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that -- and | can't renenber exact words, but her
coment led us to go over and open the boxes and flip
t hrough them because she nmade a coment to the

effect that she was unsure about sone of them

Q Ckay. She had | ooked through them and --

A She didn't --

Q You don't know how she cane up with that?

A | don't know.

Q Ckay. Do you renenber who that was?

A | renmenber the lady, | don't recall her
name right now. | nmean, we have her nane in the

office, but | don't recall her name --

Q Ckay.
A -- off the top of ny head.
Q Okay. Are you aware whether any of the

counties made conplaints to the State El ection Board
in regard to that issue?

A Sonme of the counties, we also heard from
Ful ton County that they believed that they had
recei ved a nunber of bundl ed applications thenself
that | do not know whether the applications cane
t hrough us or whether they cane into their office,
but they had received a nunber that they also
bel i eved were fraudul ent.

Q No, what | was asking you is --



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:06-cv-01891-JTC  Document 25-1  Filed 09/11/2006 Page 71 of 112

71
A " m sorry.
Q -- is whether you renenber if any of those
resulted in State Election Board investigations?
A Not a State Election Board action. | do

know that a nunber of these counties did contact
their local district attorney's offices. | -- |
don't know where that has gone to date. We've got a
nunber of State Election Board case files that we
open. If there's litigation or sone type of |egal

i nvestigation ongoing, we will nonitor that case
through its conpletion

Then at the end of that case, if there's
anyt hing that has not been followed through that we
believe the State Election Board, it goes to their
attention, we'll provide it to them | believe we do
have a nonitoring case, but I -- | would have to go
back and | ook that up in one of these files.

Q That's fair.

Do you have a sense or has any count been
done as to the nunber of allegedly fraudul ent voter
regi stration applications that have been received?

A | can tell you that in testinony to the
SLEO, State and Local CGovernnent Operations
Comm ttee, nmenbers of the board of elections of

Ful ton County used those applications on many
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occasions to justify photo identification. The
passage of photo identification.

They clai med that of that nunber of
applications that they received, many of the precinct
cards were returned to them as undeliverable, and
they believe that noted that a nunber of them may not
have been correct addresses or actually were
| egiti mate peopl e.

Q kay. And is it your contention that any
of these allegedly fraudul ent applications had sone
affect on the -- the actual integrity of any
el ection?

A Well, | think anytime soneone from any
board of elections gives testinony to a conmttee of
the General Assenbly in regard to a nunber of bogus
or fraudul ent applications, and then that testinony
is used to craft laws, then | think it -- there's
definitely an effect. And I'msorry, | forgot what
your --

Q Let me give -- let nme, | guess, ask a nore
directed question. Do you think that there was a
substantial nunber of voter fraud that arose out of
any of these allegedly fraudul ent applications?

A To be perfectly honest, | don't know that

these were real voters thensel ves. | think --
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personal ly think they were the people who were
conducting the registration drives. | think they

were paid for --

Q Per application?
A In Georgia, you know, you shouldn't be
paid per application. | don't know how t hey were

being paid, | just know that you should not be paid
per application. But | still believe that there were
a nunber that were just being conpleted for paynent.

Q You're not --

A | don't know that it was a voter who was
attenpting to go vote for sonebody el se.

Q Ckay. You're not suggesting that you
shouldn't be paid at all for voter --

A No, |I'm not suggesting that at all. It --
it 1s our understanding, through advice of the

Attorney Ceneral's offices, that you cannot offer

paynment per piece. But, yes, paynent is -- is not
prohi bi t ed.
Q And | guess nore to the point, were any of

t hese all eged voter registration fraud issues, did
t hey have any inpact on the enactnent of these
copyi ng and sealing rul es?

A This -- | don't know anythi ng about

timng. | can't -- this was in Septenber, it would
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have been -- | can't renenber the dates of when those
applications cane in, Bradley.

Q | under st and.
If you go -- let's go back to Exhibit 2
for a second. If you will hop over to the m nutes

fromthat energency rule neeting. That's where |I'n

trying to get you to.

A (Revi ews docunent.)

Q Is that Exhibit 2? No, it mght be a
different -- no, I"'msorry, that's Exhibit 4.

A Ckay.

MS. ESTELLE ROGERS: Special conference

call.
Q (By M. Heard) Special conference call,
right.
And also, if you want to thunb over --
A It's spelled wong --
THE REPORTER |'m sorry?
THE WTNESS: | said, conference is
spel l ed wong on paper now that | [ook at it.
Q (By M. Heard) And on Exhibit 3, if you
want to flip over to Page 5 of Exhibit 3. |'m going

to just sort of kind of go back and forth between
those two, so if you just want to pull those out.

M5. ESTELLE ROGERS: Page 5 of the letter
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to M. Tanner?
Q (By M. Heard) Right, Page 5 of the
letter to M. Tanner.
So we are | ooking at Exhibits 3 and 4.
Just let nme know when you get there.
A Okay. Al right.
Q Al right, you're there. kay.
On Page 2 -- well, let's go back to Page 1

of Exhibit 4. Again, toward the bottom where it
starts about the review and di scussion of these
proposed energency rules, it tal ks about Secretary
Cox expl ai ning Judge O Kelley's order in the Wsley
case, the injunction that was received. Then you
flip over to Page 2, and it says, "The Board
identified the need for confidentiality of certain
information contained within the voter registration
applications and agreed that requiring applications
to be seal ed before being collected supported a
legitimate State interest.”

Ckay. Wiat was the certain information
that you contended needed to be confidential? That
t he board contended to be confidential?

A Well, definitely Social Security nunbers.
The Code already states, it's law, that the place

t hat sonmeone registered and their Social Security
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nunber will be kept confidential. Voter registrars
cannot all ow soneone to obtain a copy of a person's
voter registration application by statute now The
only way they can do so would be with court order

You can obviously obtain a list of voters
who are registered to vote in the State of Georgia
but that list would not include the |ocation of their
regi stration where they registered to vote, nor would
it include their Social Security nunber.

Q Okay. Al right.

And the | ocation of where they registered
woul d not be on the mail registration application
anyway, correct?

You can | ook back at it if you need to,

t he exhibit.

A No, it's not on the actual formitself, |
don't think. Mybe --

Q 12 and 13 would be the voter registration
application exhibits.

A But we do stanp themin, and that nunber,
as | told you, identifies where it is that that
stanp, and that stanp is on the application itself.
So the code identifies.

Q The code would just identify that it's a

mai | registration application, right?
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A O a WC office.

Q O a WC office?

A Uh- huh

Q But |I'mtal king about specifically --

because this rule relates to mail registrations,

correct?

A The sealing.

Q The copyi ng and sealing

A Correct.

Q kay.

A That relates to applications by private
entities.

Q By third -- by private entities, third

parties who would be using mail registration
applications, right?

A Correct.

Q So the place of registration would not be
i ncluded on the mail registration applications?

A Well, it would be coded with a nunber 2.

Q Which would indicate it's a mail

application?

A Ri ght .

Q But not, "I registered at the Kroger" --
A Ri ght .

Q -- or "l registered at the MARTA station,"”
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it wouldn't say that?

A No.

Q Ckay. The Social Security nunber, you
indicated as a result of the Schwi er case, the State
is no longer requiring, correct?

A We have not for the last year, due to the
injunction -- | guess it was an injunction -- and now
the final order, but there are 5 mllion
registrations in the State of Georgia. Qut of 5
mllion, there are only 30,000 that do not have a
Soci al Security nunber on them

Q But this rule would apply, would it not,

to new registration applications collected by third

parties?
A Seal i ng and copyi ng?
Q Yes.
A Correct, it applies to that.
Q All right. And as to those applications

that are being collected, it's no | onger required
that the Social Security nunber be on the voter
regi stration application, correct?

A The application says that -- well, the --
t he | anguage on the application has not changed.

Q | understand

A The -- the language is currently there,
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but --
On the State form on 12, Exhibit 12?
That's correct.

Ri ght .

> O > O

However, a voter does not have to provide
their Social Security nunber if they do not wsh to
ri ght now.

Q Ckay. The | anguage may not have changed
but it -- but it is no |longer required, correct?

A Correct.

Q Al right. And on 13, the federal form
it doesn't necessarily say Social -- well, it does
not say Social Security nunber?

A It -- it would be in the information, the
instructions. There's instruction pages that go with
t he federal form

Q kay.

A And under the CGeorgia instructions, it
woul d tell you what identifying information to put.
And while we currently do not require the Soci al
Security nunber, that is the nunber that is given by
nost people. And cone January, they'll be providing
their full driver's |icense nunber, or the |ast four
digits of the Social, which would al so be considered

to be private and confidential information.
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Q kay. After the Schw er case --
A Uh- huh
Q -- did you all ever send updates to the

EAC about what the identity nunber requirenents were?

A W did. W sent updates to both the
Federal Voting Assistance Project for their FVAP,
federal -- no, no. The FBCA. kay, I'Ill get all ny
acronyns right.

Q | mean, who -- okay.

A W -- we put into the | anguage for their
online forns to say that Social Security nunber is
requested but not required. And I'mpretty sure
that FVAP made the update, |I'mnot sure that the EAC
actually made the update, but once a year they
collect information fromus on what |anguage should
be on the instructions for individual states.

Ckay.

A And we have provided to both of themthat
it is requested but not required.

Q Ckay. So you have -- you have updated
those with --

A Uh- huh

Ckay.
And we'll update themagain in the next

two nont hs.
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Q Ckay. Any changes with regard to ID
nunbers or anythi ng?

A It wll -- per the consent order, it wll
be you will collect -- we will collect the ful
Social Security nunber or the full DL or the | ast
four digits of the Social.

Q But as to the requirenent for a Soci al
Security, that's not --

A That's strictly voluntarily, unless you

want to give the last four digits of your Social.
Now, understand that there are only 10,000 possible
conbinations with the last four digits of a Soci al
and the date of birth and nane.

Q Al right.

MS. ESTELLE ROGERS: Wy do you request
the full Social at this point, since it's no
| onger required?

THE WTNESS: Well, because we don't have
anything in place in order to have a way to keep
the legitimacy of the voter's identity. And
since we don't have anything in place to collect
the full driver's |license nunber, the court
allowed us to maintain the collection of the
full Social Security nunber by voluntary

distribution until we could put our new systen
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into place.

MS. ESTELLE ROGERS: And that will be by
January 1st, 2007?

THE W TNESS: Yeah. W've got to make
revisions to our voter -- our statew de voter
regi stration system and then we're going to
have to match our systemto SSA and AWA, and
all of that is going to take a little time to --
it's under works now. | nean, it -- it's al
bei ng done as we speak.

MS. ESTELLE ROGERS: But at that point
there won't even be a request for the ful
Soci al Security nunber, wll there?

THE WTNESS: Well, the court order says
that we can request the full Social Security
nunber if the voter wi shes to provide signature
voluntarily. The court order and Schw er does
allow us the ability to get the full Social. |If
they want to give it. And nost people, believe
it or not, they do.

Q (By M. Heard) Al right. Moving down,

if you go back to 4, Exhibit 4. That's -- no, keep

t hat open.

A Ckay.

Q But 1'"'mgoing to try to work Exhibit 4,
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first.
A | have a whole filing cabinet with your

name on it. Okay.

Q | don't knowif | |ike that.
A W' || have anot her one today.
Q Ckay. Let's see. The paragraph that

begi ns, "Wen review ng the proposed rules, the Board
took into consideration and di scussed the State's
interest as well as the injunctive order issued by
the U S District Court.” | guess that's in the
Wesl ey case?

A Uh- huh.

Q "The Board identified the follow ng as
conpel i ng governnental interests for adopting the
rul es: Nunber one, protecting the public from
nefarious notives of unspecified community groups."”
What did the board nean by that?

A Ensuring that an applicant was protected
fromany type of illegal use of their persona
i nformati on.

Q Al right. Now, illegal use, |ike
identity theft?

A Correct.

Q Okay. And identity theft is a crine in

CGeorgia currently, correct?
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A Correct.
Q Al right. Wat other nefarious notives
would -- if any?
A | think the board's concern was over the
collection -- possible collection of not only

sonmeone's Social Security nunber, but in conjunction
with their Social Security nunber that you woul d have
their nanme, their date of birth, and their address.

Q Now, their nanme, date of birth, address,
in addition to race and tel ephone nunber --

A | f provided.

Q -- can all -- if provided, can all be

gotten fromthe Secretary of State currently,

correct?
A No.
Q On the voter list?
A | -- what things did you just nane? |
don't --
Name, address, tel ephone nunber?
We don't collect the tel ephone nunber.
Not -- we don't collect it within the system
Q How in the world do | get all those calls
from--
A They don't conme from us.

Q Al right. So you don't collect the
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t el ephone phone nunber, then?
A No. It's not on a file. |If a candidate

bought a file, there's no tel ephone nunber there.

Q Okay. But the nanme and address is on
t here?
A Uh- huh
Q s the date of birth on there?
A You know, |'m not sure.
Q kay.
A | -- | would have to check. | really.
Q kay.
A | m ght have known at 8:00 o'clock this

nmorni ng, but | don't know now.
Q It's been a | ong day for everyone.
Al right. But the Social is not
obvi ously provided --
A Never .
Q -- on the voter list?
Al right. But in terns of nefarious

nmotives, it was largely a concern about identity

theft?
A Absol utely.
Q Ckay. | know you testified earlier that

you had gotten calls from concerned voters that

peopl e m ght be m susing their Social Security
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nunber.
A Uh- huh
Q Do you renenber that testinony?
A Yes.
Q Have you gotten any calls that people

actual ly have been? That third-party voter
regi stration groups had been m susing their Soci al
Security nunber?

A No. It's ny understanding that nost
people, when their identity is stolen, they don't
generally know where it was stolen from so.

Q Were the calls you were getting from
peopl e whose identity had been stolen or from people
who were just expressing a concern?

A Expressed concer ns.

Q Ckay. D d you receive a call from anyone
whose identity had actually been stol en?

A | " ve had many conversations with voters
who rel ate personal stories of they thensel ves or
famly menbers who had been the victins of identity
theft, and because they had been victins of identity
theft, they were especially sensitive to itens such
as being able to obtain information off the voter
registration form So while they --

Q And | --
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A -- they did not specifically say, "I think
my information was stolen fromny voter registration
application,"” a |ot of these people had been or had
famly menbers who had been victins of identity
theft, and as such, they understood the seriousness
of it.

Q Right. And | understand that. |
under st and the whol e concept of being concerned about
identity theft, either because you had been a victin
of identity theft or because you knew peopl e who had
been. But what I'mtrying to get at is, had anybody
called you and said, "I'ma victimof identity theft"
-- and by "you," | nean the State El ection Board or
the office of Secretary of State.

A And | know where it came fromand | think
it cane off ny voter registration?

Q (Nods head affirmatively.)

A No, | haven't had that specific call --

Q Ch, okay.

A -- that | think it canme off nmy voter
regi stration application.

Q Al right. | mean, and was there a
concern on the State Election Board's part that there
was a | arge anount of voter registration -- | nean,

of identity theft in connection with third-party
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voter registration efforts? Ws that a concern of
the State El ection Board?

A | think they were proactively seeking to

protect the voters' confidential information.

Q | understand that --

A Rat her than -- rather than doing it in
reaction to the loss of a person's information or
|l oss of their identity, it was their intent to

protect the voter registration process going in.

Q On the front end?
A Ri ght .
Q kay.

M5. ESTELLE ROCERS: Could | ask one ot her
question about the m nutes of the el ection board
nmeeting on Page 2, that part that we were just
di scussi ng?

THE W TNESS: Uh- huh

M5. ESTELLE ROCGERS: What the board took
into consideration.

| f one, which | quote, is "protecting the
public fromnefarious notives of unspecified
communi ty groups,” unquote, is basically a fear
of or a concern about identity theft, what's the
di fference between one and two? Two bei ng,

"Preventing the potential m suse of confidential
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information contained within the application.™

THE WTNESS: | seemto recall that sone
of this | anguage was provided by one of our
board nenbers, who's an esteened attorney, and
it looks Iike sone | awer |anguage to nme, but
obvi ously --

MS. ESTELLE ROGERS: You nean repetitive
| awyer | anguage?

THE WTNESS: Yeah. This definitely canme
froma nmenber who was an attorney.

MR. HEARD: | betcha | know whi ch one.

M5. ESTELLE ROCGERS: kay. Thank you.

THE WTNESS: If | word it, it's a |ot
si npl er to understand.
Q (By M. Heard) And that relates --

now |I'm going to have you switch just for a second.
Keep that page open.

MR. RITTER Brad, how nuch nore have you
got ?

MR. HEARD: |I'mtrying to work through it
as quick as I can, Stefan. | really am

MR RITTER Ckay. Well, you're over what
you told ne in your e-mail and |'ve got a brief
due, so | --

MR. HEARD: | said -- yeah, | said it
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woul d take a couple of hours, and, yeah, I'ma
little over that.
MR, RITTER Yeah. So please wap it up.
MR. HEARD: |I'mtrying. But I'mtrying
not to have to call her back, you know.
MR RITTER Well, you've had plenty of
tinme, so please wap it up.
Q (By M. Heard) | lost ny train of
t hought. Okay. |If you go back to Exhibit 3.
A Ckay.
Q And this kind of -- I"'mtrying to --
Exhibit 3 is the information related -- the
precl earance stuff related to the permanent rule, and
|"msort of trying to jive together the energency
rule justifications and the permanent rule
justifications.
A Ckay.
Q All right. And in the precl earance

subm ssion on Page 5 down there under (0) --

A Uh- huh.
Q -- if you ook at the third paragraph
under that.
A Uh- huh.
Q "Gven that the District Court" --
Uh- huh.
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Q -- and it says, "The State El ection Board
adopted the rule in question to hel p secure that
information and to prevent its m suse for purposes
other than voter registration.”

A Uh- huh

Q Okay. Now, is it your contention that the
only perm ssible use of the information contained on
that voter registration application that's collected
by a third party is for voter registration purposes?

A Well, | certainly believe that third
parties are not prohibited fromcollecting and
mai ntai ning the data, whether it is froma, "I give
you perm ssion to have a copy of ny application," or
whet her you want to collect it on a separate formfor
t he purpose of followng up wwth the voter. | know
that's what many of the groups do is followup with
voters after registration drives.

So to that extent, nmuch |ike our voter
registration information is avail able to candi dates,
nmedi a, peopl e who nmake phone calls from-- from
candi dates, | nean, those are also things that are
done with the information. So the intent of the
voter registration application is to register the
voter, but if a private entity who is conducting that

voter registration drive would like to collect
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information that is voluntarily given by the voter
for purposes of -- for their organization, wth the
voter's permssion, then that's perm ssible.

Q Okay. So there's nothing wong with
collecting information, say if you wanted to

follow-up for a candidate forumor "For Get Qut the

Vot e" ?
A Correct. You can voluntarily give
sonmeone -- | could voluntarily give you all the

information that | put on that form The form
itself, its purpose is to register nme to vote, but if
you wi sh to collect information for other purposes,
and I'mwilling to give you that information, that's
perfectly perm ssible.

M5. ESTELLE ROGERS: \What about if | were
registering with Project Vote and voluntarily
gave them perm ssion to copy mnmy registration
f or nf?

THE WTNESS: | would think that's
permssible. | -- if you are giving perm ssion
to them you give themdirect perm ssion to do
so, with their know edge.

MR RITTER Yeah. W'II| stipulate that,
as a matter of fact. And we've said that

several tines.
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MR HEARD: So the board -- the board is
construing its application to accept --

MR, RITTER Allow voluntary copying?

MR. HEARD: To allow, yeah.

MR RITTER Yeah, if it's voluntary and
knowi ng. You know, if the person whose
application it is wants to give thema copy. |
think I nentioned that in court -- open court
t he ot her day.

THE WTNESS: | mean, once that
application is on file in the voter registrar's
office, they're -- they're prohibited by | aw,
you know, by statute from giving anyone a copy.
Q (By M. Heard) | understand that.

A | don't even know that | could walk in and
get ny own copy from Chat ham County. But up until
that point, you know, it's submtted, | would think I
could go over and copy it and hand it to you, if --
if that's what | wanted to do.

Q Ckay. Wiat is the sealing doing? | nean,

what does the board --

A Well, one of --
Q -- think the sealing of the application is
doi ng?

A One of the things we find is that chain of
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hr ough many

di fferent groups of people. | nmentioned the forns

that canme in by this particular woman who brought in

fornms, she had a nunber of assistants

to help her

bring those boxes in. She had been collecting themr

from peopl e who had been collecting them from peopl e.

Q Uh- huh

A And by sealing the informati on when you
give it to -- when | finish ny formand | seal it,
you can -- you can help ne fill it out, you can help

me determne if it's accurate and | have everything |

need on it, but before you take possession of it, |

shoul d seal that formbefore giving it
ensures that, you know, wherever the f
the time | put it in your hands until

preaddr essed address on the form that

to you. That
orm goes, fron
it goes to the

my information

is protected fromwherever you may want to |leave it.

Whet her you decide to put themin the

trunk of your

car or whether you decide to | eave themin your dorm

room college fol ks who are out doing
know, wherever you put it, at least it
public view

Q Now, how woul d one, in the

t hese, or, you

is sealed from

board' s

estimation, you know, obtain this consent froma

registrant to copy their application,

and woul d t hat
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be possible if the application is seal ed?

A VWell, you would obviously copy a form
before it was sealed if the applicant gave you
perm ssion to copy a formprior to sealing. That
woul d be done --

Ckay.

A -- before that tinme, and then the
application woul d be seal ed.

If I was the person doing the registering,
| woul d probably have soneone sign that, yes, | have
affirmatively given you perm ssion to copy ny form
but that's not a requirement. There's nothing that
says that, you know, that has to be done.

Q Al right.

A | nmean, | nyself could take ny voter
regi stration formand nmake 50 copies of it before |
submtted it and give themto whoever | wanted to,
but .

Q You woul d agree with ne that if sonebody
is stopping at a MARTA station and gives their voter
regi stration application to Project Vote, or ACORN or
The Peopl e's Agenda, they don't have to do that to
register to vote, correct?

A They don't have to do what?

Q To give their formto those -- to the
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third party, to the --
A The person -- person could take it with
t hem
Q The person could take the application with
t henf
A Right. R ght. You're talking about, I'nm

at a voter registration drive, you give ne one, do

have to give it back to you?

Q Correct.

A No. You could take it with you if you
wanted to mail it yourself.

Q And the voter could also just not go to

the registration drive at all and could ask you for a

copy of the voter registration application, correct?

A They can downl oad one off the Wb site, or
get one fromthe library or a town hall, or numerous
pl aces.

Q Ckay. So the voter is choosing to | eave

it with the third-party voter registration organizer
correct?

A If that's what they desire to do. Sone
peopl e take themw th them and --

Q Those that want to take themw th them
take themw th thenf

A Uh- huh.
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Q "Yes"?
A | woul d agree.
Q Ckay.
A But sone -- sone people don't understand a

voter registration drive, they don't understand that
they can take it with themand drop it in the mail.

Q Ckay. As to these applications that cane
in that the lady brought in that she said, "I don't
know about these,” and that |ooked a little
suspi ci ous.

A Uh- huh

Q Is it the board s contention that these
copying and sealing restrictions would have prevented
that activity, those allegedly fraudul ent
subm ssi ons?

A | think it's their contention that by
requiring that they're sealed and that they' re not
copied without perm ssion |lends toward a nore secure
environment. | amnot going to say it prohibits
that, but it certainly provides a -- a potenti al
barrier to soneone obtaining soneone el se's
i nformati on wi thout perm ssion.

Q kay.

MR. HEARD: W can go off the record for a

second.
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(O f the record.)

MR. HEARD: (Ckay. Go back on the record.

M5. ESTELLE ROCERS: Is it your
under standi ng, Ms. Rogers, that if an applicant
handed a voter registration worker a finished
application, that it wouldn't have to be seal ed
at that point?

What is your understanding of the sealing
requirenent, with specificity?

THE WTNESS: M understandi ng of the
sealing requirenent is that |I'mthe applicant,
you're the third party. |If | hand you ny
application before | wal k away from you, that
application should be sealed, before |I leave it
i n your possession.

M5. ESTELLE ROCERS: Right.

THE W TNESS: kay.

M5. ESTELLE ROCERS: So given that, how
possi bly could it be copied?

THE WTNESS: Well, prior to. | nean, if
say the registration drive -- frequently they're
at schools -- there are copying nmachi nes that
are available. | -- 1 have known people who do
drives to have nmuail boxes out there. |'msure

they could have copiers, too, if they wi shed. |
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nmean, or -- or they can, the voter can
voluntarily give you information and it can be
witten down.

It could happen a couple of ways, and |
know it does. There are groups who do it. |
think in one of the affidavits it stated that
Hel en Butler, that they currently coll ect
information. You can have the voter collect on
a predefined formcertain information, you can
let themwite it down, you can have sonebody
el se who wites it down, or you yourself could
wite down that information on that form

You can al so assist the voter in assuring
that it's properly conpleted, that every line is
filled out, every box is checked, go over their
formwith themand the requirenments, nmake sure
everybody is in agreenent, prior to it being
sealed. It doesn't have to be finished by the
voter and sealed by the voter and given to you
wi t hout you having any input and ensuring it's
correct.

MS. ESTELLE ROGERS: Thank you.

Q (By M. Heard) Al right. Inthe -- in

the emergency rule mnutes, it -- | guess | should

| ook back at it. Exhibit 4, here it is.
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In the energency rule mnutes, it

i ndi cates that the board considered issues of narrow
tailoring of these rules -- let ne back up. And we
tal ked about one and two on those Septenber 9th, 2004
m nutes. The three, the preventing the | oss or

m spl acenent of voter registration applications as a
result of bundling, is that basically the rationale
for the tinme deadline, the subm ssion deadline?

A Yes. At that tinme we had just recently
prior to the adoption of these energency rules,
recei ved a nunber of applications in bundles fron
organi zations with no nanme on them and they cane
after the deadline for voter registration

Q Ckay.

A And they -- the date on the formitself
showed that they were collected well before the
deadline for voter registration, but the forns were
not submtted in atinme -- the voter sinply did not
get registered.

Q So that nunber three was related to the
time subm ssion --

A Uh- huh

Q -- not to the copying and sealing, as far
as you're aware of?

A. That's correct.
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Q kay.

A That's ny recol |l ection.

Q Ckay. Now, in ternms of narrow tail oring,
what other options, if any, did the board consi der
ot her than these copying and sealing rul es?

A Hm. | don't renenber the exact
di scussion. As in all things, I"'msure that it was a

broad di scussion, and |I'm sure there were probably

other possibilities which were nentioned, but | only

remenber the outcone, which was copying and seal i ng.
Q Okay. And it looks Iike fromthe m nutes

they were there about a half hour, correct?

A If that's what it states, yes.
Q Okay. Do you recall whether there was any
di scussion at the neeting -- and, again, you don't

remenber whether they were being taped at this point

or not?
A (Wtness shakes head negatively.)
Q “No" ?
A | don't recall.
Q Okay. Do you recall whether there was any

di scussi on about how or whether the existing crimnal
laws in Ceorgia provided a deterrent to this type
of --

A. | don't recall.
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Q Ckay. Do you recall whether there was a
di scussi on about whether elimnating the Soci al
Security nunber off of the application m ght have
been an option?

A No. | don't -- | don't recall there being
di scussion to that regard.

Q You recall that there was not discussion
about that?

A | don't recall there being any discussion
about renoving that fromthe application to -- |
don't recall any discussion. | don't believe that
was considered as an option.

Q Okay. Was there a discussion about
possi bly establishing additional 1D requirenents for
first-tine registrants?

A That occurred in 2003, with the Help
Anerica Vote Act. That's already in the |egislation.

Q So that was -- that, obviously, was before
t hese regul ati ons.

A Uh- huh

Q But any additional |ID requirenents
requiring mail registrants to conme in and vote in
person the first tinme, for instance?

A No. | don't recall those discussions.

Q Ckay. Was there any discussion about how
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the board coul d perhaps inplenent training prograns
for third-party registration groups?

A Not at this tine. W have since been
havi ng those di scussions, and they are part of
di scussions we have with the task force and with your
group, and that is going to be part of the proposed
new rules, is there will be training for third
parties for private entities.

Q Okay. Any discussion about how the board
m ght give any other type of public information?
That's part of the board's authority is to informthe

public about voting and voter registration issues,

correct?
A Correct.
Q Was there any di scussion, that you

remenber, about whether to help this potential fraud
probl emor confidentiality problemthere could be any
publ i c service announcenents or anything of that

nature that the board could do? Sort of howto

ensure --
A | don't --
Q -- your security?
A | do not recall. There -- there would

have had to have been funding for such a project, and

| don't recall there being any discussion of that.
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During that tinme, our voter education funds were
bei ng cut, trenendously.

Q | understand. | nean, |'mthinking
of , you know, the public service comercials, | can't
remenber --

A On the voting equi pnent ?

Q The Secretary of State did themfor voting
equi pnent or for --

A well, that --

Q -- for another division, |I can't renenber?

A The voting equi prent was funded with four

and a half mllion dollars of general assenbly fee,

and i nvestor education protection commercials were

funded --

Q That's the one.

A -- fromthe | awsuit where a nunber of
agent -- private conpanies had to give noney to

states for that purpose. So there was noney that
funded those comercials directly, as funded the ones
on el ectronic voting.

Q Okay. And understandi ng that everything
of that nature always -- public education things
require funding, what |I'masking you is was it even a
topi c of discussion at the board?

A | do not recall that being a topic of
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di scussi on.

Q kay. And do you know whether the -- and
|"'mgoing to ask you this as a two-part question:
Has the State Election Board or the Secretary of
State's office made any recommendations to the
El ection Assistance Conm ssion about additional rules
or protections that need to -- that you think should
be made in this regard with respect to the mail-in
registration forns?

A We -- we've had discussions with el ected
officials and the El ection Assistance Conm ssion
about what we believe is the -- is the need to

mai ntain the use of the Social Security nunmber to

ensure applications and -- that were correct, but,
no, | have not had conversations outside of that.
Q Right. Yeah, |I'mtal king now specifically

regarding this whole third-party registration issue,

whet her there are any changes that need to be nmade

to --

A | don't recall having any conversations of
that sort.

Q And you sit on sone of these boards, |ike

the el ection board or whatever?
A Uh- huh

Q What is it called, the group where you got
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your certification fronf

A Yeah.

Q The El ection Assenbly?

A The National Association of State El ection
Directors, and I amon the professional election
board of the Election Center.

Q And does this topic come up there or have
you had -- at that group?

A Since 2004, this topic has cone up a great

deal, but mainly the discussions have been how states
are reacting to voter registration activity that
occurred in 2004.

Q Ckay. Any election -- | nean, any

recommendati ons or final concl usions?

A (Wtness shakes head negatively.)

Q Have any been nmade from those groups?

A No. Not officially fromNASED that |'nm
aware of. | don't know of any official

reconmendati on.
MR. HEARD: Anything el se?

M5. ESTELLE ROCGERS: Nothing further,

t hank you.
MR. HEARD: | think we are done. Thank
you, | appreciate your tine.

(Deposition concluded at 3:24 p.m)
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(Pursuant to Rule 30(e) of the Federal
Rules of Civil Procedure and/or O C G A
9-11-30(e), the deponent and/or a party having
requested the right to review the deposition,
maki ng corrections and/ or changes and si gni ng,
for that purpose the errata pages have been

annexed hereto.)
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CERTI FI CATE

STATE OF GEORG A

COUNTY OF FULTON:

| hereby certify that the foregoing
transcri pt was taken down, as stated in the
caption, and the questions and answers thereto
were reduced to typewiting under ny direction;
that the foregoing pages 1 through 107 represent
a true, conplete, and correct transcript of the
evi dence given upon said hearing, and | further
certify that I amnot of kin or counsel to the
parties in the case; amnot in the regular
enpl oy of counsel for any of said parties; nor
aml in anyw se interested in the result of said
case.

This, the 4th day of Septenber, 2006.
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COURT REPORTER DI SCLOSURE

Pursuant to Article 8.B. of the Rules and
Regul ati ons of the Board of Court Reporting of the
Judi cial Council of Georgia which states: "Each court
reporter shall tender a disclosure format the tine
of the taking of the deposition stating the
arrangenents nade for the reporting services of the
certified court reporter, by the certified court
reporter, the court enployer, or the referral source
for the deposition, with any party to the litigation,
counsel to the parties or other entity. Such fornm
shall be attached to the deposition transcript," |
make the foll ow ng disclosure:

| ama Ceorgia Certified Court Reporter. | anm
here as a representative of Brown Reporting, Inc.
Brown Reporting was contacted to provide court
reporting services for the deposition. Brown
Reporting wll not be taking this deposition under
any contract that is prohibited by 15-14-37(a) and

(b).

Brown Reporting has no contract/agreenent to
provi de reporting services with any party to the
case, any counsel in the case, or any reporter or
reporting agency fromwhoma referral m ght have been
made to cover this deposition. Brown Reporting wll
charge its usual and customary rates to all parties
in the case, and a financial discount will not be
given to any party to this litigation.

KARLA T. PITTMAN, CCR B-1987
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DEPOSI TI ON OF KATHY A. ROCERS/ KTP

| do hereby certify that | have read al
questions propounded to ne and all answers given by
me on the 1lst day of Septenber, 2006, taken before
Karla T. Pittman, and that:

1) There are no changes not ed.
2) The foll ow ng changes are noted:

Pursuant to Rule 30(e) of the Federal Rules of
Civil Procedure and/or the Oficial Code of Ceorgia
Annotated 9-11-30(e), both of which read in part:
Any changes in formor substance which you desire to
make shall be entered upon the deposition...with a
statenent of the reasons given...for nmaking them
Accordingly, to assist you in effecting corrections,
pl ease use the form bel ow

Page No. Li ne No. shoul d read:
Page No. Li ne No. shoul d read:
Page No. Li ne No. shoul d read:
Page No. Li ne No. shoul d read:
Page No. Li ne No. shoul d read:
Page No. Li ne No. shoul d read:
Page No. Li ne No. shoul d read:
Page No. Li ne No. shoul d read:
Page No. Li ne No. shoul d read:
Page No. Li ne No. shoul d read:
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Page No.

Page No.

Page No.

Page No.

Page No.

Page No.

Page No.

Page No.

| f suppl enent a

deposi tion.

Li ne No.

Li

Li

Li

Li

Li

Li

Li

or additional

KATHY A. ROGERS

ne

ne

ne

ne

ne

ne

ne

No.

shoul d read:

shoul d read:

shoul d read:

shoul d read:

shoul d read:

shoul d read:

shoul d read:

shoul d read:

Page 112 of 112

112

pages are necessary,
pl ease furnish sanme in typewiting annexed to this

Sworn to and subscri bed before ne,

This the

Not ary Public

day of

My comni ssion expires:

, 20



