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befendant Adams, Coshocion, Fulton, Hardin, Knox, Lake, Lorain, and Van Wert

County Board of Elections, for thei- reply in support of their Motion to Dismuss, state that ther
motion chould be granted because the Consolidated Response to Motions to Dismiss Plamtiffs®
Comp- - nt (“Plantiffs’ Response”) fails to estabhish that any of the Plaintffs have standing to
maintain their claims against these Defendanis Plantiffs do not claim fo vote in any of these
counties Instead, their theory of standing s essentially based on the possibility that 1) a voter
from one of these Defendants’ counties might not have their vote properly tabulated by a voting
machine, 2) that voter might vote for the same candidate as one of the Plaintiffs might, and 3)

that candidate might lose the election because the voter from the Defrndant county did not have

their vote properly tabulated (Plamuffs’ Response at 2-3) Plamuffs’ so called theory of

“effective aggregation,” or piggyback standing, has no basis in the law

The U S Supreme Court his been clear that

[t}he irreducible constitutional minimum of standing, contains three elements
First, the plaintsff must have suffered an ‘injury in fact’” - an mvasion of a legally
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protecied nterest that is (a) concrete and particulanzed, and (b) actual,or
unminent, not conjectural o hypothetical  Second, there must be a cagﬁ 7
connection between the injury and the conduct complaned of Thurd, 1t must 0 J/ 0
be likely, as opposed to merely speculative, that the injury will be redressed by a

favorable decisien

US v Hays, 515 US 737, 742-743 (1995)(quoting Liyan v Defenders of Wildlife, 504 U S
555, 560-561 (1992))' In hight of these principles, the US Supreme Court has repeatedly
refused to recognize a generalized grievance agamnst allegedly iliegal governmental conduct as
sufficient standing to invoke judicial power /d at 743 Therefore, the U S Supreme Court has
held that 1t 1s the burden of the party who seeks the exercise of junsdiction in his favor to clearly
allege facts demonstrating that he 1s a proper party to invoke judicial resolution of the dispute
Id Plamtiffs cannot satisfy this burden

Plamtffs support their theory by citing to select dicta from a number of federal cases,
none of which involve voting machines or evcﬁ a principal of standing based upon the demal of
the night to vote to another voter A close examation of the case law cited by Plainuffs reveals
that the cases involve either apportionment, ballot access, or cnminal eiection tampening 1ssues
Sec Baker v Carr, 369 US 186 (1962)(challenge to Tennessee state apportionment statue),
Wesberry v Sanders, 376 U S i {1964)(challenge to Georgia state apportionment statute), Bush
v Vera, 517 U S 952 (1996)(challenge to Texas congressional redistnicting plan as constituting

racial gerrymandenng)’, Reynoids v Sims, 377 U S 533 (1964)(challenge to Alabama legislative

apportionment plan), Williams v Rhodes, 393 US 23 (1968)(challenge to Ohio election laws

" In Hays, which involved a challenge to a Lousiana congressional redistricting scheme, the U S
Supreme Court rejected the appelices’ position that “anybody in the State has aclaim ™ 515U S

at 744

2 In Bush v Vera, the Court deteriuined that plaintuff Chen lacked standing because he resided in
a congressional district that w.s not one of the three distncts that had been declared
unconstitutional, and because e had “not alleged any specific facts showing that he personally
[had] been subjected to any racial classification ™ 517 US at 957 Sumilarly, the Plaintiffs mn
this case cannot show that they personally are subject to any harm by these Defendants
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which made 1t “virtually impossible” for new political party to be placed on state ballot to choose
electors pledged to particular candidates for presidency), Anderson v Celebrezze, 460 U'S 780
(1983)(challenge t0 Ohio’s early filing deadhine for independent candidates), Chngman v
Beaver, 544 U S 581 (2005)(challenge to Oklahoma’s semmclosed pnmary system), Republican
Party of the State of Connecticut v Tashyian, 770 F 2d 265 (2nd Cir 1985)(challenge fo
Connectrcut’s closed pnimary law), and United States v Classic, 313 U S 299 (1941 )}(challenge
to counts of indictment related to pnmary election} While all of these cases provide dicta
relating to the general nght to vote, they do not provide any support for Plaintiffs’ argument that
they have standing because some other person who votes in one of these Defendants’ counties
may not have their vote properly tabulated

Plamntiffs’ argument also fails because, otherwise, any voter, anywhere in the United
States, would have standing against these Defendant board of elections For example, under
Plainuffs’ “effective aggregation” theory, a voter in New Mexico would have standing to sue the
Adams County Board of Elections because the New Mexico voter may vote for the same
candidate for President as a voter in Adams County The absurdity of this example demonstrater
why Plaintiffs’ argument must be rejected It also demonstrates the wisdom of the US Supreme
Court n rejecting standing based upon “a generalized gnevance aga nst allegedly illegal

governmental conduct,” which 1s really all the Plaintffs here are alleging See U S v Hays, 515

US at743

Finally, as practical matter, the Plaintiffs can achieve theu requested relicf without
having these cight, or even the other forty three, board of ¢lections as defendants Under Ohio
law, a county board of election: may only select a voting machine that has been certified for use

by the Ohio Secretary of State ind the Ohio Board of Voung Machr ¢ Examiners See R C §§
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3506 05-10 Therefore, the Plamuffs could achieve thoir requested relief even if they had only
sued the Ohio Secretary of State, since this Court could order the Ohio Secretary of State to

decertify the voting equipment with which the Plaintiffs take 1ssue

For the foregomng reasons, as well as those set forth in their Mouon to Dismuss,
Defendant Adams, Coshocton, Fulton, Hardin, Knox, Lake, Loram, and Van Wert County Board
of Elections respectfully request this Court to disnuss Plaintffs’ Complaint aganst them n its

entirety

Respectfully submutted,

y A Stankunas {0072438)
jeffreystankunas@isaacbrant com
Isaac, Brant, Ledman & Teetor, LLP
250 East Broad Street, Sutte 900
Columbus, OH 43215-3742
Phone 614-221-2121/Fax 614-365-9516
Attorneys for Defendant Adams, Coskocton,
Carroll, Fulton, Hardin, Knox, Lake, Loramnm, and
Van Wert County Board of Elections
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The undersigned hereby certifics that a true and correct copy of the foregoing was served

by regular Umited States mail, postage prepaid, this 18th day of January 2007, to

Pameia N Hultin

Smith & Hultn LLC

100N Mam Street, Suite 350
Chagnin Falls, OH 44022-0000
Counsel for Plamnuff

Paul O'Reilly, Esq

Ashland County Assistant Prosecutor
307 Orange Street

Ashland, OH 44805

Counsel for Ashland County BOE

Robin N Piper, Esq

Butler County Prosecutor

PO Box 515

Hamuiton, OH 45012

Counsel for Butler County BOE

Barbara R Marburger, Esq

Assistant County Assistant Prosecutor
Cuyahoga County Prosecutor’s Office
1200 Ontario Street

Cleveland, OH 44113

Counsel for Cuyahoga County BOE

Russell Herman, Esq

Defiance County Prosecutor

607 West Third Street

Defiance, OH 43512

Counsel for Defiance County BOE

Thomas C Mller, Esq

Greene County Assistant Prosecutor
61 Greenc Street, 2™ Floor

Xema, OH 45385

Counsel for Greene County BOE
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James R Dicks, Jr, Esq
Assistant Prosecuting Attorney
Mianm County Safety Building
201 West Main Street

Troy, OH 45373

Counsel for Miami County BOE

Chnistopher M Berhalter, Esq
Belmont County Prosecutor

147 A West Main Street

St Clairsewille, OH 43950
Counsel for Belmont County BOE

Chifford ] Murphy, Esq

Crawford County Prosecutor

112 East Mansfield Sireet, Suite 305
Bucyrus, OH 44820

Counsel for Crawford County BOE

Richard M Howell, Esq

Darke County Prosecutor
Darke County Courthouse
Greeneville, OH 45331
Counsel for Darke County BOE

Roy E Hart, Esq

Fairfield County Assistant Prosecutor
201 South Broad Street, 4™ Floor
Lancasier, OH 43130

Counsel for Fairfield County BOE




K C Colletie, Esq

Hancock County Assistant Prosecutor
222 Broadway, Room 104

Findlay, OH 45840

Counsel for Hancock County BOE

T Shawn Hervey, Esq

Harnison County Prosecutor

111 West Warren Street

Cadiz, OH 43907

Counsel for Harnson County BOE

Keith C Brewster, III, Esq

Highland County Assistant Prosecutor
101 South High Sireet, Suste 201
Hillsboro, OH 45133

Counsel for Highland County BOE

Steve Knowiing, Esq

Holmes County Prosecutor

91 South Monroe Street
Millersburg, OH 44654

Counsel for Holmes County BOE

Jonathan Blanton, Esq

Jackson County Prosecutor

295 Broadway Street, Suite 100
Jackson, OH 45640

Counsel for Jackson County BOE

J B Colher, Jr, Esq

Lawrence County Prosecutor

1 Veterans Square

Ironton, OH 45638

Counsel for Lawrence County BOE

Dean Holman, Esq

Medina County Prosecutor

72 Public Square

Medina, OH 44256

Counsel for Medina County 130E
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C Jeffrey Adkins, Esq -

Galha County Prosecutor A b 7 2

18 Locust Street, Room 1267 0y, .
Galhipolis, OH 45611 .
Counsel for Gatha County BOE

Damiel G Padden, Fsq

Trnbbie, Scoit, Plunamer & Padden
139 West 8" Street - P O Box 640
Cambndge, OH 43725-0640
Counsel for Guemsey County BOE

sohn Hannah, Esq

Henry County Prosecutor

822 Oakwood Avenue
Napoleon, OH 43545

Counsel for Henry County BOE

Larry E Beal, Esq

Hocking County Prosecutor

88 South Market Street

Logan, OH 43138

Counsel for Hocking County BOE

David S Kasper, Esq

Huron County Assistant Prosecutor
12 East Main Street, 4" Floor
Norwalk, OH 44857

Counsel for Huron County BOE

Thomas Straus, Esq

Jefferson County Prosecutor

16001 State Route 7

Steubenville, OH 43952

Counsel for Jefferson County BOE

Robert L. Becker, Esq

Licking County Prosecutor

20 South Second Street

Newark, OH 43055

Counsel for Licking County BOE




Victor T Whisman, Esq

Montgomery County Assistant Prosecutor
301 West Third Street, 5™ Floor

Dayton, OH 45422

Counsel for Montgomery County BOE

Charles S Howland, Esq
Morrow Countv 7 rosecutor

60 East High Sireet

Pt Gilead, O 4 43338

Counsel for Morrow County BOE

Mark Mulligan, Esq

Ottawa County Prosecutor

315 Madison Street, 2™ Floor
Port Chinton, OH 43452
Counsel for Ottawa County BOE

Walter K Chess, Jr, Esq

Muskingum County Assistant Prosecutor
27 North Fifth Street

Zanesville, OH 43701

Counsel for Muskingum County BCE

Stephen Riterendeen, Esq , Esq
Perry County Assistant Prosecutor
111 North High Street

New Lexmgton, OH 43764
Counsel for Perry County BOE

Demse Smuth, Esq

Portage County Assistant Prosecutor
466 South Chestnut Street

Ravenna, OH 44266

Counsel for Portage County BOE

Deborah A Dawson, Esq
Stark County Prosecutor

110 Central Plaza South, S-51¢
Canton, OH 44701

Counsel for Stark County BOF
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Jim Slagle, Esq

Manon County Prosecutor
134 East Center Street
Marion, OH 43302
Counsel fc: Manon County BOE
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Andrew ] Hinders, Esq

Mercer County Prosecutor

119 North Walnut Street

Cehna, OH 45822

Counsel for Mercer County BOE

Richard Welch, Esq

Morgan County Prosccutor

19 East Maimn Street
McConnelsviile, Ol 43756
Counsel for Morgan County BOE

Joseph R Burkhard, Esq

Paulding County Prosecutor

112 2 North Water Street
Paulding, OH 45879

Counsel for Paulding County BOE

Robert Junk, Esq

Pike County Prosecutor

100 East 2nd Street

Waverly, OH 45690

Counsel for Pike County BOE

Nancy Massie, Esq /Stephen Wildermuth, Esq
Puchland County Assistant Prosecutors

38 South Park Street

Mansfield, OH 44902

Counsel for Richland County BOE

James T Saker, Esq

Trumbull County Assistant Prosecutor
160 High Street

Warren, OH 44481

Counsel for Trumbull County BOE




Robert R Stephenson, Esq

Tuscarawss County Assistant Prosecutor
125 East High Avenue

New Philadelphia, OH 44663

Counsel for Tuscarawas County BOE

Martin Frantz, Esq /Katherine Gallagher, Esq
Wayne County Assistant Prosecutors

115 West Liberty Strect

Wooster, OH 44691

Counsel for Wayne County BOE

Christopher D Betts, Esq

Delaware County Assistant Prosecutor
140 North Sandusky Street

Delaware, OH 43015

Counsel for Delaware County BOE

Paul J Gaines, Esq

Mahoning County Prosecutor

2! West Boardman

Youngstown, OH 44503

Counsel for Mahoning County BOE

Gary Lammers, Esq

Putnam County Prosecutor

234 East Main Street

Ottawa, OH 45875

Counsel for Putnam County BOE

Terry I. Hord, Esq

Union County Assistant Prosecutor
221 West Fifth Street, Room 333
Marysville, OH 43040

Counsel for Union County BOE
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Mary Mack, Esg

Wood County Assistant Prosecu€6 7 .? 0

One Courthouse Square J1g
Bowhng Green, OH 43402

Counsel for Wood County BOE

Patnck Picciminm, Esq
Franklin County Assistant Prosecutor
373 South High Street

Columbus, OH 43215
Counsel for Franklin County BOE

Judy Wolford, Esq

Pickaway County Prosecutor

PO Box 910

Circleville, OH 43113

Counsel for Pickaway County BOE

Michael Ater, Esq

Ross County Assistant Prosecutor
72 North Paint Street

Chillicothe, OH 45601

Counsel for Ross County BOE

Jonathan K Miller, Esq

Wyandot County Assistant Prosecutor
137 South Sandusky Avenue

Upper Sandusky, CH 43351

Counsel for Wayne County BOE

Richard N Coglianese/Damian W Sikora,
Constitutional Offices Section

30 East Broad Street -- 17" Floor
Columbus, OH 43215

Counsel for Secretary of State

J Kenneth Blackwell




