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issue ads, and were intended to influence policy decisions
rather than electoral outcomes. If this Court agrees,
appellant is entitled to a remand or an outright reversal. To
affirm under these circumstances would be to sanction the
suppression of constitutionally protected speech without any
compelling justification. This Court should not endorse a
result that so plainly offends the First Amendment.

We suspect, although we do not know, that one
explanation for the district court’s opinion was a reluctance
to be placed in the position of reviewing the numerous as-
applied challenges to § 203 that it could probably anticipate.
That concern is understandable, and it applies to litigants as
well as the judiciary. The time and expense of judicial
proceedings is a problem for everyone. In particular, smaller
nonprofits that are least likely to engage in electoral
advocacy are also least likely to be able to afford the cost of
seeking declaratory and injunctive relief, especially on an
emergency basis, Having to seek judicial approval prior to
speaking is not a solution that anyone favors, but it is
preferable to the total denial of any opportunity to challenge
the government’s regulation of speech in a particular factual
setting.”

’ In response to a Notice of Proposed Rulemaking from the FEC, the
BCRA’s sponsors submitted comments that set forth their version of
what speech could be allowed notwithstanding the categorical ban on
“electioneering communications™ in § 203. Ewven the sponsors would
allow broadcast ads that (1) only concern a legislative or executive
branch matter; {2) only refer to a clearly identified candidate as part of a
statement urging the public to contact their representative about the
pending matter; (3) only refer to the candidate by title ~ eg,, “your
congressman” or “your senator.” But to qualify for this exception, the
broadeast ads could not mention party affiliation, contain the name of
likeness of the federal official, or mention the candidate’s position on any
issue, including the issue that is the subject of the ad. See Letter from
Senator McCain, et al. to the FEC (dated August 23, 2002), available at
hitp:/Awww. fec.gov/pdimprm/electioneering comm/comments/us_cong
members,pdf (last visited on November 5, 2005),
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If speakers are denied the opportunity to bring an as-
applied challenge, they can always speak at their peril and
then raise a First Amendment defense to any enforcement
proceeding. Under those circumstances, however, many
organizations will choose not to speak. The FEC could
dissipate that chilling effect by clarifying its enforcement
policy. But, in the absence of clarification, this Court has
routinely allowed pre-enforcement challenges to discourage
self-censorship and preserve First Amendment rights. E.g.
Steffel v. Thompson, 415 U.S. 452, 459 (1974). It should do
so here, as well.

An as-applied challenge that focused on the speaker
rather than the speech is another alternative. In all
likelihood, it would reduce the number of potential
challenges and perhaps lead to more predictable results.
That is the approach this Court followed in MCFL, and it is
also the approach this Court followed in Brown v. Socialist

It is hard to believe that the ACLU’s First Amendment right to speak can
or should hinge on whether its broadcast ad says “Cortact your Senator”
or “Contact Senator McCain.” Similarly, it is hard to believe that the
First Amendment permits the government to tell the ACLU that it can
broadcast an ad saying “Ask your congressman to vote against the Flag
Amendment,” but that the ACLU is subject to criminal prosecution if its
ad copy says “Ask you congressman to switch his vote from yes to no on
the Flag Amendment.”

For present purposes, however, it is sufficient to note that the
government can have no possible justification for barring ads that even
the BCRA’s sponsors admit would not imperil the underlying purposes
of § 203, On the other hand, it is unfair to ask potential speakers to rely
on a three year old letter from members of Congress who are not
ultimately responsible for enforcing the BCRA’s provisions. Given
McConnell, the only way to resolve this conundrum is through an as-
applied challenge.
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Workers '74 Campaign Committee (Ohio), 459 U.S. 87
(1982)(recognizing an organizational exception to campaign
disclosure rule based on a reasonable fear of retaliation).
The ACLU, as noted previously, has never endorsed a
candidate for elective office in its 85-year history. It should
not have to go to court merely to continue doing what it has
always done — namely, engage the public in a discussion
about civil liberties, whether that discussion is provoked by
events occurring before, during, or after an election.
However, if the ACLU does go to court with an as-applied
challenge to obtain the protection of a judicial order its
history should entitle it to a presumption that its broadcast
ads are “genuine” issue ads and thus not subject to § 203.
Conversely, if the government initiates its own enforcement
proceeding, it should have to shoulder the burden of proving
that the ACLU has suddenly departed from its long and
consistent nonpartisan past.

Finally, this Court can and should take the opportunity
to reconsider its holding on the Snowe-Jeffords Amendment.
The Snowe-Jetfords Amendment was adopted as § 203(b) of
the BCRA. Contrary to the seemingly absolute language of
§ 203(a), it permitted nonprofit corporations organized under
§ 501(c)(4) of the Internal Revenue Code, like the ACLU, to
engage in ‘“electioneering communications” if those
communications were funded by individuals and governed
by certain disclosure rules. Section 204 of the BCRA,
known as the Wellstone Amendment, then negated what the
Snowe-Jeffords Amendment had seemingly allowed by
reinstating the prohibitions of § 203(a) for § 501(c)(4)
corporations.

In McConnell, this Court ruled that the Wellstone
Amendment was controlling as a matter of legislative intent,
subject to the judicially-imposed caveat that it could not
apply to MCFL corporations. That decision may well have
been correct as a matter of legislative construction. But, as a
matter of First Amendment law, the Snowe-Jeffords
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Amendment provides a more narrowly tailored response to
the asserted congressional interests by leaving IRS in charge,
as it has always been, of policing the line between
permissible and impermissible partisan activity by nonprofit
entities. Congress got it right when it first drafted the
Snowe-Jeffords Amendment and the Court is now in a
position to say so. As applied to § 501(c)(4) nonprofit
corporations, the BCRA’s ban on “electioneering
communications” goes farther than it needs to go.
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CONCLUSION

For the reasons stated herein, the judgment below
should be reversed.
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