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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
TEXAS DEMOCRATIC PARTY; 
BOYD L. RICHIE, in his capacity as 
Chairman of the Texas Democratic Party; 
HARRIS COUNTY DEMOCRATIC 
PARTY; GERALD BIRNBERG, in his 
capacity as Chairman of the Harris 
County Democratic Party;  J. 
GOODWILLE PIERRE; ALEXANDRA 
GIBBS; JEFFREY T. 
VANSCHOONHOVEN; BONI SUE 
LESZCZUK; and ERIC J. GALLOWAY  
 

Plaintiffs, 
                    
vs. 
 
LEO VASQUEZ, in his capacity as 
Harris County Tax Assessor Collector 
and Harris County Voter Registrar  
 

Defendant. 
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Cause No. 4:08-CV-03332 

 

PLAINTIFFS’ BRIEF IN SUPPORT OF PLAINTIFFS’  

MOTION TO COMPEL DISCOVERY RESPONSES 

AND RESPONSE TO DEFENDANT’S REPORT  

 
TO THE HONORABLE JUDGE GRAY MILLER:  

 COME NOW Plaintiffs, TEXAS DEMOCRATIC PARTY, BOYD L. RICHIE, in 

his capacity as Chairman of the Texas Democratic Party, HARRIS COUNTY 

DEMOCRATIC PARTY, GERALD BIRNBERG, in his capacity as Chairman of the 

Harris County Democratic Party, J. GOODWILLE PIERRE, ALEXANDRA GIBBS, 

JEFFREY T. VANSCHOONHOVEN, BONI SUE LESZCZUK, and ERIC J. 
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GALLOWAY (hereinafter collectively referred to as “Plaintiffs”), and files this their 

Brief in Support of Plaintiffs’ Motion to Compel Discovery Responses and Response to 

Defendant’s Report and in support thereof would show the following: 

I.  Issue 

May the Defendant withhold information in the public voter registration 
database reflecting rejected voter registration applications and removed 
registered voters when federal statutes and case law require its disclosure, 
and when evidence exists that voter registration applications were rejected 
wrongfully? 
 
May the Defendant require redaction of these documents when the Texas 
Attorney General has ruled redaction of voter registration records is not 
necessary? 
 

II.  Background 

 The Defendant admits that almost 70,000 voter registration applications were 

rejected during the months leading up to the last federal general election and has failed to 

make available the substantive documents concerning these rejected applications.  The 

Defendant further admits that more than 200,000 people were removed from the voter 

rolls during this period and has failed to make available the substantive documents 

concerning these removed voters. 

 Responses from the Texas Secretary of State to a Deposition on Written Questions 

reveals rejection rates over the same time period in other counties (with Republican and 

Democratic election officials) are overwhelming less than the rejection rate recorded in 

Harris County: 



 

- 3 - 

 

COUNTY RECEIVED REJECTED 

Dallas County 451,238 1,183 

Tarrant County 173,622 10,470 

Bexar County 273,998 7,001 

El Paso County 97,555 4,082 

Jefferson County 14,800 14 

 

See Exhibit “A.” 

 Depositions have demonstrated that Ed Johnson, the public employee charged 

with administering the County’s voter database is centrally involved in the processing of 

voter registration applications, removal of names from voter rolls, and processing 

provisional ballot affidavits to make a recommendation to the Ballot Board as to whether 

those provisional ballots should be tabulated.  See Exhibit “B.”  Ed Johnson is also a 

director of a private entity known as Campaign Data Systems.  See Exhibit “C.”  

Campaign Data Systems charges Republican candidates a fee for registered voter 

information.  See Exhibit “D.” 

 Another individual associated with Campaign Data Systems, Republican State 

Representative Dwayne Bohac sponsored a state law in 2005 (HB1268) that did not 

specifically require, but which was subsequently used by, the Defendant to deny voter 

registration applications of a person who provides their social security number instead of 

a drivers license.  See 

http://www.legis.state.tx.us/BillLookup/History.aspx?LegSess=79R&Bill=HB1268 

(accessed June 11, 2009).   
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 Federal law (42 U.S.C.A. § 1973gg–7(b)) requires the registration of such 

applications and The Materiality Provision of the Voting Rights Act (42 U.S.C.A. 

1971(a)(2)(B)) requires a voter be registered when sufficient information is provided to 

confirm the person is eligible to vote.   

 The evidence produced to date reveals the Defendant denies voter registration 

applications for a variety of unlawful reasons.  Plaintiffs are not yet aware of all such 

activities and therefore mediation is premature. 

 Though it is true the Defendant has produced thousands of pages of documents, 

these documents are mostly internal policies and procedures, memoranda, e-mails, and 

correspondence.  Very little information produced to date is actual substantive voter 

registration documents and even the documents produced are nowhere near complete – a 

fact the Defendant admits. 

THE CD CONTAINS LITTLE INFORMATION 

 The CD produced by the Defendant this day is, as predicted by Plaintiffs’ counsel, 

primarily useless information.  It merely contains approximately 500 images of 

documents and computer images, many of which have already been produced.  Most of 

the computer images are illegible.1  None of the images would allow Plaintiffs to review 

the application and the other substantive documents for a prospective voter to determine 

if their application was properly rejected.  None of the images would allow Plaintiffs to 

determine how provisional ballot affidavits were processed and if it complied with 

                                                           
1  Interestingly, many of  the images contain dates of birth. 
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federal or state law.  None of the images would allow Plaintiffs to determine if 

approximately 200,000 voters were properly removed from the voter rolls.  The CD does 

contain, for the first time, lists of voters purged or cancelled and a code for the reason for 

the removal.  The CD also contains for the first time names of applicants rejected and the 

alleged reasons.  However, almost no substantive documentation has been produced that 

would allow Plaintiffs to confirm if voter registrations have been properly rejected or 

whether registered voters have been properly deprived of the elective franchise.  The 

entire database with all images and data fields would be required for this review. 

 Plaintiffs have shown that the voter registration policies of the Defendant are, at a 

minimum, suspect and the Plaintiffs are entitled, with proper Court supervision, to 

inspect the public records in the least expensive and time consuming manner. 

III.  Argument 

 

I. DISCLOSURE OF VOTER REGISTRATION RECORDS IS 

MANDATORY UNDER THE NVRA, AND NOT SUBJECT TO 

COURT DISCRETION OR LIMITATION OF SCOPE. 

 

 Central to public oversight of state voter registrar activities is the ability of 

interested parties to examine voter registration records, especially regarding the names of 

those persons removed from the voter rolls.  As a result, the NVRA expressly mandates 

public access to all such records, without condition, save that the inspecting party may 

have to pay for photocopying at a “reasonable cost” if copies are desired: 

(i) Public disclosure of voter registration activities 
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(1) Each State shall maintain for at least 2 years and shall make available 

for public inspection and, where available, photocopying at a reasonable 
cost, all records concerning the implementation of programs and activities 
conducted for the purpose of ensuring the accuracy and currency of official 
lists of eligible voters. . . . 
 
(2) The records maintained pursuant to paragraph (1) shall include lists of 
the names and addresses of all persons to whom notices described in 
subsection (d)(2) [concerning the removal of names from voting rolls] of 
this section are sent, and information concerning whether or not each such 
person has responded to the notice as of the date that inspection of the 
records is made. 
 

42 U.S.C.A. § 1973gg-6(i) (emphasis added).   

It is important to note that the public inspection mandated contained in Section 

1973gg-6(i) applies to the “public” at large – certainly “aggrieved” person plaintiffs 

litigating an injury related to disenfranchisement of their constitutionally-guaranteed right 

to vote enjoy even greater access to the very documentation and records necessary to 

identify the scale and scope of alleged state voter registrar malfeasant.  Absent full access 

to such voter registration records, the malfeasance registrar could, through subterfuge and 

claims of confidentiality, defeat any meaningful civil enforcement of fair and impartial 

voter registration pursuant to the very purposes of the NVRA:  to protect the integrity of 

the electoral process, ensure that accurate voter registration rolls are maintained.  42 

U.S.C.A. § 1973gg(b). 

 Indeed, plaintiffs investigating wrongdoing regarding voter registration 

methodology are afforded unconditional access to all relevant voter registration records, 

outside the normal rules of civil procedure for discovery requests.  Under the United 
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States Code provision governing access to federal election records, litigants such as the 

Attorney General (and, necessarily “aggrieved” person plaintiffs as well) are to be 

produced without condition: 

Any record or paper required by section 1974 of this title to be retained and 
preserved shall, upon demand in writing by the Attorney General or his 
representative directed to the person having custody, possession, or control 
of such record or paper, be made available for inspection, reproduction, 

and copying at the principal office of such custodian by the Attorney 
General or his representative. This demand shall contain a statement of the 
basis and the purpose therefore. 
 

42 U.S.C.A. § 1974b (emphasis added).  United States District Courts have exclusive 

jurisdiction to compel, through appropriate process, custodians of federal election records 

to produce them if the custodian fails to comply with the Section 1974b demand.  Case 

law construing these provisions have held that the normal rules of federal civil procedure 

do not apply, the demand for production is mandatory, and the custodian of the records 

cannot impose conditions inspection by the litigant.  Though Section 1974(b) applies 

only the Attorney General, the statute is worded similar to 1973gg–6(i), and therefore 

cases considering 1974(b) are applicable.  Thus, it has been held that a district court lacks 

the discretion to limit the Attorney General’s Section 1974b demand by (1) limiting the 

scope of production to specific time frames, or (2) to inspection solely of qualified voters, 

because investigation of malfeasant voter registration practices necessitates that the 

requester be allowed “an opportunity to inspect the records as to those who may have 

been illegally denied the right to qualify . . .  [as that] is really what the investigation is all 
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about.”  Kennedy v. Lewis, 325 F.2d 210, 211-12 (5th Cir. 1963), cert. denied 371 U.S. 

952 (1963). 

 The policy concern addressed by the relaxed production standards afforded to 

plaintiffs investigating violations of federal election law is so as to assure that the 

plaintiff be granted access sufficient to adequately investigate the alleged malfeasance.  

The Attorney General asserting access to voter records under 42 U.S.C.A. § 1974b  “is 

entitled to have an order of the trial court authorizing it to inspect the voting records . . . 

upon the simple assertion . . . that there are reasonable grounds for belief that certain 

voters are being discriminatorily denied their voting rights in a given county.”  U.S. v. 

Lynd, 301 F.2d 818, 822 (5th Cir. 1962).  There is no justification for treating Plaintiffs in 

this case any differently. 

As more fully explained in detail by the Fifth Circuit Court of Appeals: 

[W]e emphasize . . . that the filing of the application by the Attorney 
General is not the commencement of an ordinary, traditional civil action 
with all of its trappings. It is, however, comparable to the form of a 
traditional order to show cause, or to produce in aid of an order of an 
administrative agency. . . . 
 

But this is not, we repeat, the ordinary civil action. It is a special 
statutory proceeding in which the courts play a limited, albeit vital, role. In 
words adopted as our own, we said that Title III provides ‘an effective 
means whereby preliminary investigations of registration practices can be 
made in order to determine whether or not such practices conform to 
constitutional principles.’ State of Alabama ex rel. Gallion v. Rogers, D.C., 
187 F.Supp. 848, 853. Relying on the principles expounded in Hannah v. 

Larche, 1960, 363 U.S. 420, 80 S.Ct. 1502, 4 L.Ed.2d 1307, we translated 
them effectively in specific terms of a Title III proceeding. ‘Here the 
function sought to be exercised by the Attorney General is- as in Hannah- 
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purely investigative.’ State of Alabama ex rel. Gallion v. Rogers, D.C., 187 
F.Supp. 848, 854. 
 

Since it is a special statutory proceeding, it does not require 
pleadings which satisfy usual notions under the Federal Rules of Civil 
Procedure. All that is required is a simple statement by the Attorney 
General that after a § 1974b written demand for inspection of records and 
papers covered in § 1974, the person against whom an order for production 
is sought under § 1974d has failed or refused to make such papers 
‘available for inspection, reproduction, and copying * * *.’ 
 

 There is no place for a motion for a bill of particulars or for a more 
definite statement under F.R.Civ.P. 12(e). There is no place for any other 
procedural device or maneuver- either before or during any hearing of the 
application- to ascertain the factual support for, or the sufficiency of, the 
Attorney General’s ‘statement of the basis and the purpose therefore’ as set 
forth in the written demand. § 1974b. Thus with respect to the reasons why 
the Attorney General considers the records essential, there is no place, 
either as a part of pleadings, discovery, or trial, for interrogatories under 
F.R.Civ.P. 33, oral depositions of a party under F.R.Civ.P. 26(a), 30, 
production of documents under F.R.Civ.P. 34, or request for admissions as 
to facts or genuineness of documents or other things under F.R.Civ.P. 36, 
37. The same is true as to the nature, kind or specification of the records 
and papers sought, the names, identities or addresses of persons thought to 
have received discriminatory treatment, whether favorable or adverse, and 
the like. 
 

 On the filing of this simple statement by the Attorney General, the 
Court is required to treat it as a summary proceeding. The Court, with 
expedition, should grant the relief sought or, if the respondent-custodian 
opposes the grant of such relief, the matter should be set down without 
delay for suitable hearing on the matters open for determination. These are, 
of course, severely limited. In the event of a genuine dispute thereon, it 
would be in order for the Court to determine whether the written demand 
has been made, § 1974b, or whether the custodians against whom orders are 
sought have been given reasonable notice of the pendency of the 
proceeding. On the other hand, the factual foundation for, or the sufficiency 
of, the Attorney General’s ‘statement of the basis and the purpose’ 
contained in the written demand, § 1974b, is not open to judicial review or 
ascertainment. Nor is the scope of the order to produce insofar as it 
concerns the nature of the records or papers. This is so because the papers 
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and records subject to inspection and demand have been specifically 

identified by Congress. The Attorney General is entitled to have made 
available for his ‘inspection, reproduction and copying’ in the custodian's 
office ‘any record or paper’ which § 1974 requires ‘to be retained and 
preserved.’ The incorporated standard of § 1974 is sweeping. . . . 
 

… 
 

The right of the Attorney General to secure judicial enforcement of the 
written demand § 1974b, is not affected in any way by the pendency of a 
§ 1971 case or the right of discovery in such case under the Federal 

Rules of Civil Procedure. The two proceedings are distinct and 

distinctively separate. 
 
Kennedy v. Lynd, 306 F.2d 222, 225-27 (5th Cir. 1962) (emphasis added), cert. denied 

371 U.S. 952 (1963). 

Under a related Code section, the federal election records received under Section 

1974b cannot be disclosed, except in court or to Congress, thereby assuring that the 

information contained therein is not disclosed publicly.  42 U.S.C.A. § 1974c.  Plaintiffs 

have agreed to be bound by these terms and any additional terms stated in a protective 

order. 

This Court, under the statutes, does not have discretion to deny Defendant’s 

production of the federal election records, or limit its scope.  As a result, this Court 

should compel Defendant to grant Plaintiffs full and unconditional access to the County 

voter registration databases. 
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II. PLAINTIFFS’ DEMAND FOR PRODUCTION OF VOTER 

REGISTRATION RECORDS WAS MADE PURSUANT TO 

FEDERAL ELECTION LAWS AND THEREFORE THIS REQUEST 

IS NOT SUBJECT TO DISCLOSURE RESTRICTIONS IMPOSED 

BY STATE OPEN RECORDS LAWS. 

 
Defendant has advanced four primary arguments against complying with 

Plaintiffs’ request to gain access to the Harris County voter registration databases:  (1) 

Plaintiffs’ request is not specific enough and amounts to a discovery “fishing expedition”; 

(2) Defendant has already substantially complied with the request; (3) sensitive and 

confidential information appears in the records, information which Defendant must redact 

prior to release to Plaintiffs to protect the voters’ right of privacy; and (4) Plaintiff must 

agree to pay Defendant a sum estimated at $1,597,282.73 to cover estimated costs for 

copying and redacting each page of the requested records.  (Letter from Andy Taylor to 

Rhonda Moore-Konieczny, May 26, 2009 at 1-2.)  However, each of these arguments are 

demonstrably meritless, because they reference state law open records standards, whereas 

in the instant case, Plaintiffs have sought to compel disclosure of the requested voter 

registration records pursuant to the National Voter Registration Act of 1993 (“NVRA”), 

42 U.S.C.A. § 1973gg - 1973gg-10 (current through P.L. 111-25, approved Jun. 2, 2009) 

and the Voting Rights Act. 

Among the stated purposes of the NVRA are:  (a) to establish procedures that will 

increase the number of eligible citizens who register to vote in elections for federal 

office; (b) to protect the integrity of the electoral process; and (c) to ensure that accurate 
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and current voter registration rolls are maintained.  42 U.S.C.A. § 1973gg(b)(1),(3),(4).  

affirmed as modified 56 F.3d 791. 

Under the NVRA, two entities possess standing to enforce the stated purposes of 

the Act (i.e., increasing the number of eligible voters, assuming the integrity of the 

electoral process, and ensuring the accuracy of state registration rolls):  (1) the United 

States Attorney General, 42 U.S.C.A. § 1973gg-9(a); and (2) any “person who is 

aggrieved by a violation” of the Act, id. § 1973gg-9(b).  The countenanced “aggrieved” 

persons who may enforce compliance with the strictures of the NVRA include political 

parties and organizations who represent and advocate for their individual members’ right 

to vote. See, e.g. Charles H. Wesley Educ. Found., Inc. v. Cox, 408 F.3d 1349 (11th Cir. 

2005) (charitable and educational organization had a legally protected interest to assure 

the registration of submitted voter registration forms, and thus, the organization 

possessed standing to sue under the NVRA); Miller v. Blackwell, 348 F.Supp.2d 916, 

920-21 (S.D.Ohio 2004) (“Plaintiff Ohio Democratic Party has standing to bring this case 

[under the NVRA] on its own behalf and on behalf of its members” where it was alleged 

that state voter registration practices would render certain persons ineligible after “a non-

forwardable mailing . . . sent to each of the voters from the Ohio Republican Party was 

returned”), stay denied 388 F.3d 546; accord Sandusky County Democratic Party v. 

Blackwell, 387 F.3d 565, 573-74 (6th Cir. 2004) (political party and labor unions held to 

possess standing to assert the rights of their individual members, objecting to state 
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provisional ballot directive) (construing Help America Vote Act, 42 U.S.C.A. § 15301 et 

seq.). 

A. All Conditions Precedent For Release of the Records Have Been Met. 

 
No mandatory condition precedent to an “aggrieved” person’s right to initiate a 

civil enforcement action under the NVRA exists.  A plaintiff “may” supply prior notice 

of the violation to the chief election official of the State involved.  42 U.S.C.A. § 1973gg-

9(b).  However, failure of a NVRA plaintiff to supply such notice is not detrimental to the 

plaintiff’s action.  “Although . . . plaintiffs . . . failed to provide notice, their suits will not 

be dismissed on that ground. . . . . Congress structured the notice requirement . . . [to] 

provide states in violation of the Act an opportunity to attempt compliance before facing 

litigation.”  Assoc. of Cmty. Org.s for Reform Now v. Miller, 129 F.3d 833, 838 (6th Cir. 

1997). 

Here, Plaintiffs supplied Defendant with the notice countenanced under Section 

1973gg-9(b).  The NVRA imposes no additional conditions precedent upon right of 

action under the Act.   

Defendant erroneously contends that Plaintiffs have no right of access to the voter 

registration records until Plaintiffs:  (1) clarify what information they require, (2) agree to 

pay nearly $1.6 million in redaction and copying fees, and (3) agree that certain 

information must be redacted from the records prior to release, despite the unconditional 

public disclosure mandate found at Subsection 1973gg-6(i).  Defendant’s contention that 



 

- 14 - 

Plaintiffs must engage in any additional conduct prior to access to the voter registration 

records is meritless. 

B. State Law Open Records Law Cost-Allocation Standards Are  

Pre-empted By Federal Statutes To The Contrary.  
 
 The plain language of the federal voter registration records disclosure provision 

reveals that, if required, states complying with NVRA records access requests may, if the 

facilities exist, charge inspecting persons for “photocopying at a reasonable cost”.  42 

U.S.C.A. § 1973gg-6(i)(1).  Importantly, the statute does not state that persons inspecting 

voter registration records must purchase photocopies from the custodian, only that where 

desired by the inspector, and available at the records depository, the custodian may assess 

a reasonable fee for photocopying.  Also, the statute limits the charges to 

“photocopying.”  Missing is any language placing the burden of record preparation (such 

as collation, collection, redaction, etc . . .) upon the inspector – therefore, any costs, aside 

from photocopying where requested by the inspector, must be borne by the custodian and 

the state.  The statute clearly mandates inspection without charge.   

Furthermore, in this action, photocopying is not necessary, because (1) Plaintiffs 

can provide their own copying technology, and (2) the records are computerized, and a 

copy of the voter registration records in electronic format would be acceptable and more 

cost effective anyway.  See, e.g. Schulz v. N.Y. State Bd. of Elections, 633 N.Y.S.2d 915, 

923 (Sup. Ct. 1995) (“Where the record is a computerized record the charge shall be 

limited to the cost of a diskette or other computerized tape and a reasonable amount for 
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the salary of the employee downloading said diskette or tape during the time such 

diskette or tape is being downloaded.”); Hessley v. Campbell, 751 A.2d 1211, 1214 -15 

(Pa. Commw. Ct. 2000) (holding that where a political party requested electronic copies 

of voter registration records, where the custodians sought to charge $300.00 for 

downloading the information onto the requester’s own disks, this charge was 

unreasonably excessive, given the “minimal” time it takes to copy electronic files to 

media). 

 It is a fundamental rule of statutory construction that statutory text is not to be 

construed to encompass more than what it explicitly states.  Under the doctrine of express 

mention, implied exclusion, the appearance of an item in a statutory list necessarily 

implies the purposeful exclusion of any items left out of the list.  “The doctrine of 

inclusio unius est exclusio alterius informs a court to exclude from operation those items 

not included in a list of elements that are given effect expressly by the statutory 

language.”  Robinson v. Napolitano, 554 F.3d 358, 365 (3d Cir. 2009) (internal 

quotations and citations omitted).  Only one category of access cost is expressly billable 

to the inspecting public under the statute:  photocopying costs, and only if requested by 

the inspector.  Absent statutory language allowing charges for document preparation, 

such as collation, collection, transfer of format, redaction, etc . . . , such expenses cannot 

be assessed upon the inspecting public under NVRA Section 1973gg-6(i)(1).  To hold 

otherwise would violate well-settled law of statutory construction, and add requirements 

that Congress never intended. 
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 Defendant claims that the Texas Open Records laws dictate that Plaintiffs bear the 

burden of document preparation and redaction costs, if such work is performed, but this 

assertion ignores the facts that (1) Plaintiffs are not claiming access to the voter 

registration records through state law, but through Section 1973gg-6(i)(1) of the NVRA, 

and (2) where state laws conflict with federal statutory requirements, the federal laws 

control under principles of supremacy.  “[W]hen a state law conflicts with federal law, it 

is pre-empted and has no effect.”  BIC Pen Corp. v. Carter, 251 S.W.3d 500, 504 (Tex. 

2008). 

 [A] federal statute implicitly overrides state law either when the scope of a 
statute indicates that Congress intended federal law to occupy a field 
exclusively, or when state law is in actual conflict with federal law. We 
have found implied conflict pre-emption where it is impossible for a private 
party to comply with both state and federal requirements, or where state 
law stands as an obstacle to the accomplishment and execution of the full 
purposes and objectives of Congress. 

 
Dallas Area Rapid Transit v. Amalgamated Transit Union Local No. 1338, 273 S.W.3d 

659, 669 (Tex. 2008) (quoting Freightliner Corp. v. Myrick, 514 U.S. 280, 287(1995)). 

 Therefore, Plaintiffs are not bound by state law open records policies concerning 

assessment of access costs to the extent that such state requirements conflict with NVRA 

Section 1973gg-6(i)(1)’s mandate that the sole cost assessable against inspectors is the 

actual cost of photocopying, where the persons accessing records under this statute 

request photo static copying of the documents.   

C. State Law Requirements Regarding Redaction of Confidential 

Information Do Not Apply to The Present Facts, and Are Pre-empted. 
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Furthermore, Defendant strenuously argues that the Voter Registrar is duty-bound to 

redact private and confidential information from the requested records, pursuant to 

mandates under the Texas Open Records laws.  Again, contrary state rules regarding 

release of various categories of information are trumped by federal law to the contrary.  

The NVRA statutory provision governing public access to voter registration records is 

expressly inclusive, and supplies only two enumerated exceptions: 

Each State shall . . . make available for public inspection . . . all records . . 
. , except to the extent that [1] such records relate to a declination to register 
to vote or [2] to the identity of a voter registration agency through which 
any particular voter is registered. 
 

42 U.S.C.A. § 1973gg-6(i) (bracketed numbering and emphasis added).  No exceptions 

are expressly enumerated other than information pertaining to:  (1) a person’s refusal to 

register, or (2) the link between individual voters and voter registration agencies.  Had 

Congress wished to deny access to other information contained in the voter registration 

files, then they would have enumerated them as exempted information as well.  Under the 

doctrine of inclusio unius est exclusio alterius discussed supra, no additional exceptions 

to the information that must be released may properly be implied here.  Also, federal pre-

emption of contrary state law defeats any argument advanced by Defendant that state law 

somehow controls right of access to records mandated as accessible pursuant to federal 

law. 

 Even if the state open records laws did control here, which they clearly do not, 

Defendant’s argument is untenable.  Defendant claims, for instance, that social security 
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numbers and driver’s license information “[are] confidential by law.”  (Letter from Andy 

Taylor to Rhonda Moore-Konieczny, May 26, 2009 at 2.)  However, this characterization 

is simply not true.  Even the Texas Public Information Act provision cited by Defendant 

as stating that social security numbers are confidential states the opposite.  While the 

Defendant’s attorney stated that Plaintiffs’ request seeks “certain items of information 

that are clearly . . .  confidential under the Public Information Act . . . [such as] [a]n 

individual’s social security number (§ 552.147)” (Letter from Mike Stafford to Chad W. 

Dunn, Aug. 14, 2008 at 1), reference to the cited statute reveals the flaw in this argument: 

The social security number of a living person is excepted from the 
requirements of Section 552.021, but is not confidential under this section 
and this section does not make the social security number of a living person 
confidential under another provision of this chapter or other law. 
 

Tex. Gov’t Code § 552.147(a) (emphasis added).  This provision expressly states that 

social security numbers are not “confidential”, but merely excepted from disclosure under 

Texas Public Information Act requests, nor does the statute render social security 

numbers confidential under other legal contexts.  This reading is confirmed by the one 

Texas Election Law Opinion on point: 

The Attorney General of the State of Texas has consistently held that social 
security numbers are public information and are not excepted from required 
public disclosure under the Open Records Act.  
. . . . 
[N]either the Texas Open Records Act nor the Privacy Act of 1974 prohibit 
the disclosure of voter registration applications which contain a person’s 
social security number for inspection by the public. 
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Elec. Law Op. JWF-24 at 1-2 (Jan. 16, 1984).2 A more recent Open Records Letter 

Ruling by the State Attorney General concerning a request by the Harris County Tax 

Assessor-Collector, though not binding precedent, confirmed that “although the voter 

registrar is prohibited from transcribing, copying, or recording any telephone numbers 

[or social security numbers] furnished on a voter registration application, persons 

inspecting the files were not subject to this prohibition”.   Open Records Letter Ruling 

1998-1468 (emphasis added).3  Although this Letter Ruling suggested that perhaps, 

despite this permissive treatment of social security numbers under Texas open records 

law, release might be barred under federal law pursuant to Social Security Act provision 

42 U.S.C.A. § 405(c)(2)(C)(iv) which states:  “Social security account numbers . . . 

maintained by authorized persons . . . shall be confidential, and no authorized person 

shall disclose any such . . . number or related record.” (emphasis added).  However, the 

Attorney General’s reading of the scope of this federal provision is apparently incorrect.  

Another provision of this statute defines “authorized person” to mean “an officer or 

employee of an insurer” administering social security benefits under the Act. 

 Thus, despite Defendant’s contention that Plaintiffs’ access to voter registration 

records would impermissibly allow access to protected, confidential information is 

simply not supported by authority. 

                                                           
2   Available at URL:  http://www.sos.state.tx.us/elections/elo/jwf24.pdf 
3   Available at URL:  http://www.oag.state.tx.us/opinions/openrecords/48morales/orl/1998/pdf/or199801468.pdf 
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 Nevertheless, the protective order afforded by Plaintiffs thoroughly secure any 

sensitive information. 

 Dated this 11th day of June, 2009. 

Respectfully submitted, 

TEXAS DEMOCRATIC PARTY and 
BOYD L. RICHIE, in his capacity as 
Chairman of the Texas Democratic Party 
 

By:   /s/  Chad W. Dunn    
Chad W. Dunn – Attorney In Charge 
State Bar No. 24036507 
Southern District of Texas No. 33467  
General Counsel 
TEXAS DEMOCRATIC PARTY 
BRAZIL & DUNN 
K. Scott Brazil  
State Bar No. 02934050 
Southern District of Texas No. 2585 
4201 FM 1960 West, Suite 530 
Houston, Texas  77068 
Telephone:  (281) 580-6310 
Facsimile:   (281) 580-6362 
 
PREIS & ROY. 
Mike Prather  
State Bar No. 24034634 
Southern District of Texas No. 31743 
Weslayan Tower 
24 Greenway Plaza, Ste. 2050 
Telephone (713) 355-6062 
Facsimile (713) 572-9129 
         
ATTORNEYS FOR PLAINTIFFS 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 11, 2009 I electronically filed the foregoing document 
with the Clerk of the United States District Court, Southern District of Texas, Houston 
Division, using the electronic case filing system of the Court.  The electronic case filing 
system sent a “Notice of Electronic Filing” to the following attorneys of record who have 
consented in writing to accept this Notice as service of this document by electronic 
means: 

 
F. Clinton Gambil, II 
Senior Assistant City Attorney 
1019 Congress, 15th Floor 
Houston, TX  77002 
(Attorneys for Defendant) 
 
Andy Taylor 
Andy Taylor & Associates PC 
405 Main Street, Suite 200 
Houston, Texas  77002 
 

 
 

 
   /s/ Chad W. Dunn    

 Chad W. Dunn 
 

 

 


















































