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IN THE UNITED STATES DISTRICT COQURT

FOR THE DISTRICT OF NEW MEXICO

THE AMERICAN CLVIL LIBERTIES UNION OF
NEW MEXICO; THE LEAGUE OF WOMEN
YOTERS OF ALBUQUERQUE/BERNALILLO
COUNTY, INC.; SAGE COUNCIL; NEW MEXICO
COALITION TO END HOMELESSNESS: ANNE
KASS; ALEXANDRA KAZARAS, and BARBARA
GROTHUS,

Plaintifls,
Vs, No. CTV 05-1136 MCA'WDIS

MILLIE U. SANTILLANES,
ALBUQUERQUE CITY CLERK,

elendant,

MEMORANDUM QPINTON AND QRDER

THTS MATTER comes before the Court on the Defendant’s Motion for Summary
Judgmend [Doc. 63] fiked on Sepltember 13, 2006, and the Plaintifls ' Motion Sfor Summary
Judgment [Doc. 65| filed on Septomber 14, 2006. Both motions address the constitutionakity
ol"an amendment 1o the Fketion Code ol the Albuquerque City Charter that a majonly of

volers approved in a municipal ekection held on Ociober 4. 2005." [Doc. 1.] The October

'Albuquetgue voters also passed anolher City Charter amendment m Octaber 2005 fhat
addresses campaign-lmance relomm. The campag-tinance amendment s nol gt lssue m this
litigation, and all references to the “ October 20035 City Charter amendment™ in this Memaranchon
Optation and Order are 10 the photo 1D amendment now codilied at Article X, Section 14 of the
ATbuguerque City Charter,



20085 amendment to the City Charler generalty reguires Albuquerque voters o digplay o
current and vald photographic idenlittcation card (“photo 1LY} in order to be able to vole at
all future municipal cketions, unless they choase o vote by means of an sbsentee ballot
The City contends that the new law helps (0 advance its interest in preventing voler fraud.

Detendant Millie Santillanes is the City Clerk for the Cily of Albuguerque and 4
charged with administering City clections. She s sued in her oMicial capacity only.

The Plaintills in this case consist of three orwanizations and three individuals,
Plamtiff League of Women Volers of AlbuquerqueBernatillo County, Tne. (the Tcague) is
a non-partisan. non-profit membership organivation with members who are repisiered to vote
and who customarily vote on election day in the City of Alhuquerque’s municipal elections.
The Teague engages in a number of voler-cducation etTorts in proximity to cach election
date. Plaintill SAGE Couneil (the Council) is a New Mexico non-prolit corporation engaged
in offorls to protect the voting rights of Nalive Americans and educale therm about voling
procedures in order Lo increase their participation in elections in which they are eiigible o
vote. Plaintill Coalition (0 Fnd Homelessness (the Coalition) is a New Mexico non-profit
corporation cngiyed in ¢fforts to end homelessness, Some of the Coalition’s organizational
wembers are involved in registering their homeless clicnls lo vote m Albuguerque, Plaintiffs
Anne Kass, Alexandra Kazaras, and Barbara Grothus are ail indrviduals volers who reside
in Albuyuerque and have expressed an intention to vole in person at therr respective precimoet
polling places on the next municipal election day, and (0 make use of all the inforation that

becomes available belore clection day n chowsmg who and what to vote Jor.
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Al ol the Plaintif?s contend that the October 2005 City Charter amendmaent imposcs
an unconstitutional burden on their right (o votc in Albuquerque’s municipal elections. They
object Lo being subjected o more stringent identification requircments because they (or their
members or constituents) choose to vole in person at their precinet polling place on
municipai clection day mstead of app bring for and casting an absentee ballot. Plaiatills also
ohject lo being subjected to ditferent identilication requircments based on how the Oclober
2005 awendment is interpreted by dillerent election olficials within cily govemnment or at
the polling places.

Sriking an appropriate balance between the Plainiilfs® righl to vole and the City’s
interest in regulatme its elections s a task that requires careful consideration by this Court.
There is no guestion that the City ol Atbuquerque has a compelling intercst in prevenling
voler frand and protecting the integrity ol its municipal election procedures. B is also heyond
dispute that home-rule municipalities such as the City of Albugquerque have the authority to
regulate the manner in which their municipal elections are conducted.

Such authority s limited, however, by the Equal Protection Clause of the Fourteenth
Amendment, Our Supreme Court has long recognized that voting i a “fundamental political
right. because preservative of all rights.” Yigk Wo v, Hopking, 118 LS. 356, 370 (1886).
Lhe right to vote is protected in more (han the initial allocation of the Iranchise. Fqual
proteciion applies as well 1o the manner of its exercise. For this reason, the Equal Proiection
Clause requires, and T apply here, heightened Judicial serutiny of an election law which
substantially burdens the fundamental right 1o vote and provides cleclion officials with such
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unbridled discretion that arbitrary or disparate treatment of similarty situated voters is almost
certain to resull. Sec Bugh v. Gorg, 531 L1.S, 98, 115 (200K0) (per curiam),

After careful consideration of the evidence ol record in this case. and for the reasons
articulated below, T conclude that the Ociober 2005 ¢ ity Charter amcndment. as wrillen,
violates the Equal Protection Clause of the Tourteenth Amendment to the Unired Siates
Constitution, ‘The proper remedy for this violation is 1o declare the October 2005 City
Charter amendment unconstilutional and enjoin City officials from enforcimg i in future
municipal ekeclions. 1n order to cnsure that the parties are clear on what election proceduncs
apply in the absence of the October 2005 City Charter amendment, the Court will allow
frther briefing on (his issue belore cntering a final judgment in this matter.

L reach a diflerent conclusion with respect to Plaintiffs” aliernative theory that the
City’s photo [D requirement implicates their right to free expresston under the First
Amendment W the [nited States Constitulion. This allemative theory has no application to
the facls ol this case. Therefore. my decision (o enjoin the Ciry from enforcing the October
2005 City Charter amendment resis soleby on the conclusion that the spceific photo [D
requirement at issue here violates the Egual Protection Clause. My decision s limited Lo the
evidence of record in this case and docs not imply that il photo 1D legisiation relating (o
elections i3 unconstitutional per ve.

Taving considered the partics” submissions. the relevant iaw, and othervise being
fully advised in the premises, the Court grants the partics” cross-motions lor SUIRmAry

Judgment m part and denies those motions in part for the reasons sel {orth below,
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I.  BACKGROUND

Al Procedurs| History

On October 27, 2005, PlaintilTs fifed this civil action agnst 1Yelendant Millic
Santillanes in her oflicial capacity as the City Clerk charged with administermyg the City of
Albuguerque’s municipal elections, With the consent of the Defendant, Plaint!Ts amended
their Complaing on January 3, 2006, and again on April 24, 2006, [Doc. 5, 210.] Plaianit
American Civil L iberties Union ol New Mexico (ACLU) was dismissed by stipulation ofthe
parties on August 29, 2006, in conjunction with the withdrawal of 2 motion [or a prolective
order concerning Defondant’s deposition questions that sought disclosure of the sources of
the ACLLs funding. |Poc. 49, 50, 52, 53.] On Sepramber 3, 2006, the Court granied
aintiffs’ motion to voluntarily dismiss Counts T UL TV, and V of their Second Amended
Compiaint’ [Duoc. 20, 69.] As a resull, Counts [ and V1 of the Second Amended Complain
arc the only claims which remam pending in this action, These two remaining counts assert
violations ol the First and Fourteenth Arzendments 1o the United States Constitution,

Aftcr completing discovery, the parties filed cross-motions [or summary judgment on
Plaint!1s' remaining claims. JDoc. 63, 65.] The American Center for Voting Rights
Legislative Fund (ACVRY} and the Brennan Center for Jusiice at NYU School of |.aw

(Bremnan Center) each were granted leave to fike amicus briels in conjunction with the

*Plaintiffs’ motion also sought dismissal af the New Mexico Coalifon to Fnd Homelessnesa
us a4 party (o this suit, however, the motion does not indicate counse] for Delendant’s comourmmes
itt this request, und the propused order submaitted with the motion only addresses Counts 11, [T, 1y,
and V ol the Second Amended Complain. |Doc. 62, 691
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brieting on the parties’ sunmary-judgment metions.” [Doc, 42, §7.] Lhe partkes and amic
alst were granted an extended bricfmg schedule on those motions [Doc. 67, 72, 73). with
briefing completed on October 25, 2006, [[Doc. 79.81.| The partics requested and received
an extension of time (o complele 8 proposcd pretrial order until they receive a ruling on their
cross-motions for summary judgment. |Doc. 83, 84, RS

B. The E F EW0 Fe and Stute Flection

Lhe amendment to the City Charter that a mgority of Ahuquerque voters approved
in the Cetober 2005 municipal ekection takes ils place agninst a backdrop of ather federl,
state, and local laws which regulate the conduet of cheetions and the powers of home-ruk:
municipalitics. It is important to first review the history of these pre-cxisiing laws and
explain how they relate w one another in order o understand the signilicance of
Albuquerque’s recent City Charter amendment.  Beeause several of these pre-existing laws
would apply in the absence of the October 2005 amendment, they establish a baseline of
voling procedures 1o which the new law can be compared.

The source of the cleclive franchise in the State of New Mexico is found in Article
VT, Section [ ol the New Mexico Constilution, which provides that:

Lvery citizen of the Uniled $tates, who is over the age ol twenly-ong
¥cars, and has resided in New Mexico twehe months, in the COUnty fnely

’In a prior Memarandum Upinton and Order [Doc. 42]. the Court denjed 8 motion 1
intervene Med by Vickic 5. Peren. Dwight Adkins, and Glen Stout. These applicants and ACVE are
represented by the same counsel, and the applicants’ Morion fo Inierrene I, 32 was filed in
cogjunction with ACYR’s Motion for Leave w File Amicus Curiae Briefing [Doc. 34] on fune 13,
2004,

ra



days. and in the precinet in which he offers to vote thirty days, next preceding
the election, except idiots, insane persons and persons convieled of & felonious
or infamous crime unkss restored to political rights, shall be qualified io votle
at all elections for public officers. The legislature may enact laws providing
tor abscates voting by qualified electors. Al school elections shall be held at
dilferent times from other clections.

The legislature shall have the power to require the registration of
qualtlied clectors as a requisite Lor voting, and shal regulate the MANNET, Lime.
and places of voting. ‘L'he legislature shall enact such Jaws as will secure the
seerecy of the ballot, the purity of elections and guard against the abuse of
clective franchise. Not more than two moembers of the board of regisiraiion.
and ol more than two judges of election shalt belong o the sume political
party al the time of their appointment.

N.M. Const. art. VII, § 1.

Smue this provision of the New Mexico Constitution was last amended in 1967, il has
been superseded in some respects by the Twenty-Seth Amendment to the United States
Consttution. which scts the voting age at cightesn years, and by the 1970 amendments to the:
Voting Rights Act, which set a durational residency requirement ol thirty days in elections
lor certain (ederal oflices. See U.S. Const. antend XXV A2 UR.C. 88 19732310 1973bb-4.
Thus, as modified by the Twenty-Sixth Amendment to the United States Constilution and
the federal Yoting Rights Acl (he basic criteria [or being eligible to vote under Article VI,
Section 1 of the New Mexico Constitution are: {13 United States cilizenship, (2) an age
requirement of 18 years or older, and (3) a durational residency requirement of atl least 30
days. Sez N.M. Const. art. VIT, § 1; U.S. Consi. amend. XXV 42 1.8.0. §8 197348 to
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Albugquerque’s October 2003 City Charter amendment is nol (he first law to face the
problem of reconciting these cfigibility requirements for voling with the eligibitity
requirgiments for oblaining the documents necessary to Wemtify oneselfas a voier. The New
Mexico Legislature faced a similar problem when it amended the State Election Code in
2005,

The 2005 amendments o the State Election Code respond to and implernent the Help
Awnerica Vole Act of 2002 (HAVA), which Congress passed in response 1o problems
identified in the 2000 presidential ebeclion. Section 303 o ITAV A provides, m relevant part,
that states must create and maintain a “computerized statewide voter registraton list delined,
mamiained, and adrministered at the State level that contains the name and registration
information of every legally registered voler in the Siate and assigns a unique dentiffer to
cach legmlly registered voter in the State.” 42 U.S.C. § 1548304 1A, hmd_dft_iom [TAVA
requires applicants for voter registration [or an ekeclion for lederal oiTice t include certain
identilving information, such as the last four digits ol a social security number, for purposes
of establishing a “unique Wentifier” [or each voter. 42 U.S.C 88 153483(a)(5) 15483(h).

Bulding upon the foundation required under ITAV A, the 2005 amendments 1o New
Mexico's State Clection Code establish the following voling procedure in statewide
eleetions:

A. When a voler presents himself at the polls 1o vore, he shall
announce his name and address in an audible tone of voice. When an election

Judge [inds the voler’s name in the signature roster, he shall in 1ke manner

repeat the name of the voter. The election judee shall then ask the voter to
provide the required voter identification. The voter shall then sigm his name
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or make his mark on the sipnature line in the eopy ol the signature rosier to be
returned to the county chkerk. Upon the voler's name or mark being written m
the signature rosier, a chalkenge may be nterposed as provided in the Rlection
Code.

B. Tfa voter fails 10 provide the required voter identification, the voter
shall be aitowed Lo vote on a provisional ballot.

N.M. Stat. Ann. 1-12-10 (Michie Supp. 2006).* ‘I'he State Election Code clsewhere detines
“required voter Wdentification™ to include
any ob the [ollowing forms ol identification as chosen by the voler:

A a physical form of identification, which may be:

(1} an original or copy ol a current and valid pholo identilication with or
without an eddress, which address & not required to 1nalch the voter’s
certiticate of registration or a voter identification card; or
{2} an otiginal or copy of a ulility bill, bank statement, government check.
paycheck, student identification card or other government document, including
identification issued by an Indian nation. tribe or pueblo. that shows the name
and address of the person, the address of which is not required to match the
voter’s cerlificate ol registration: or
B. 4 verbal or written statement by the voter of the voter’s name. vear ol birth
and unigue identifier: provided, however, that the statement ol the voler's
narmne need not contain the voter's middle initial or suffix.

N.M. St Ann. § 1-1-24. The “unique identificr™ means “the last four dizmis of a voter’s
social securnity mamber.” [d, § 1-1-23,

Similar requirements for a physical form ol identification or the use ofbirth datcs and

unique dentifiers apply (o voter registration and absentee voting under the State Election

"All Jurther citations 10 the State Flection Code in this Memarandum Opliiem and Order
refer W the version in oflect after the 2005 armendments unles otherwise noted.
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Code as amended in 2005, See id, § 14-5.1 {voter repisiration); id, 84 1-6-4 o 1-6-9
{ahsentee volmg). The 2005 amendments also include provisions [or cducating voters and
election workers aboul the law™s requirements, sce NOM, Stal. Ann, §81-2<4, 1-2-17_1-1 |-
12.1.1-12-10.1, and protecting the privacy of personal information (such as social CCULLY
numbers and dates of birth) that voters supply o clection oflicials. Sec N.M. Stal. Ann $4
14-5(E) 1-5-21. 1-5-22, 1-5-24, 1-6-5 4. Responsibility for administering the State Election
Code falls on the Secratary of State and (he County Clerk for each county. who are electoed
otticials in their own right. See N.M. Const. art. V., § 1 {providing for election of secretary
of stale); N.M. Stat. Ann. § 4-38-6(C} (Michic 2002) {providing for election of county
¢lerks).

C.  The Applicability of HAVA o Municipal Elections in New Mexico

The requirements of HAVA and the 2005 amendments to the State Election Code do
not necessarily apply to municipal elections in New Mexico. The New Mexico T ogislature
has cnacted a separate Municipal Election Code for that purpose, which provides thai:

{he Municipal Election Codce shall govern the conduct of all aspects of

&l municipal checlions except when the Municipal Ekction Code is silent or

s in conflict with the state Election Code with respect 10 any procedures or

protcctions requived ol the state by federal law, then the state Election Codc

shall govern, as appropriate, The provisions of the Municipal Ekection Code

shall not apply 1o home rule municipalitics or municipalities incorporated

under special act unless the Municipal Election Code is adopled by reference

by such municipality.
N.M. Smt. Ann. § 3-8-1(E) (Michie 1999); sce also N.M. Stal Ann. § 1-1-1%(B) (stating

condilions uader which State Election Code applies to municipal elections).
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The City of Albuquerque is a “home rule municipality™ and, as such, may “excrcise
all fegsiative powers and perforim all functions not expressiy denied by peneral law or
charter.™ N.M. ConsL art, X, § 6(D). Sc¢ Cottrell v, Santllancs, 126 N.M. 367, 368, Y
P.2d 785, 786 (Ct. App. 1995). Under Lhe Municipal Charter Act, the charier ofa home-ruke
municipality

may provide for any svstem or form of government (hat may be decmed

expedicnt and beneficial to the people of the municipality. inchiding the

manner of appointment or election of its olYieers, the rocall of the officers and

the petition and referendum of any ardinance, resolution or action ol the

nmunicipality; provided. that the chartee shall nol be inconsisteni with the

[Cleastitution of New Mexico....

N.M. Siat. Ann. § 3-15-7 (Michic 19949Y: sce Cotrell, 120 N.M. at 368, 901 P.2d at 786,

Article U ol the City of Albuguergue’s municipal charter provides for the cleclion of
the City’s Mayor and City Councillors; however, the City Clerk and City Allomey arc
appomlecs ol the Mayor rather than elected officials in their own right. Under the City's
Merit System Ordinance, the City Clerk, City Attomey, and all Assistant City Attorneys are

“unclassified employeces™ who may be dismissed “for any or no reason.”  Afbuquerqguc,

N.M.. Code of Ordinances § 3-1-6(C), (D) (2006). available at

hutp:/fwww.ambegal.com/library nmvalbuquerque. shtnl ?
Albuguerque’s City Charter defines the terms “clector” or “vorier” as:

la] person who iv a residenl of the city and who is cntitked to vote [or
candidales for municipal office m a municipal election under the Constitution

“I'his website contains both the City Charter and the City's municipal ordinances, upxlated
through September 18, 2006, as of the dale the vite was Lt visiied on February 12, 2007.
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and statutes of New Moxico a3 amended and supplemented from time o time
and who is repistered pursuant 1o the applicable statutes of New Mexico as
amended and supplemented from time to time of wha s registered pursuant to
any ordinance of the Council which exprosshy provides that it is 1o take
precedence over such statutes and which is enacted afier the cllective date of
this Section.

Albuqueegue, N.M., City Charter, arl. 11, ¥ 5. According Lo the schedule set forth in the City
Charter, Albuguergue™s next regular municipal ¢lection will occur on Tuesday. October 2,
2007, Secid,, art. I, § L.

Albuquerque’s City Charter abso selectively incorporates the Municipal Flection Code
as well as city ordinances governing munkipal elections, as follows:

(@) The Municipal Election Code, Chaptor 3. Artickes 8 and 9, NMSA
1978, as amended and az supplemenied from time Lo tirne, shall govern the
conduct of all aspects of municipal elections, excepl where meonsistent with
the terms of this Charter, in which eveni this Charter shall control.

{b)  Any ordinance adopled subsequent 1o the effective date of this
Section by a majorily of the entire membership of the Council plus two
addilional members thercol voting in favor of such ordinance, and said
ordinance being otherwise governed by Articie X1 of this Charter, which
vrdinance expressiy provides that it is o iske precedence over the Municipal
Election Code, shall take procedence over such Code cxcept where quch
ordmance is inconsistent with the ierms of this Charter, in which event thiy
Charter shall control.

Id., art. I, § 2. The Cily of Albugucrque’s Municipal Election Ordinance smiilarly provides
that:

The purpose of this chapter is 1o prescribe certain rules ol procedure
concerning municipal elections by iunplenmtenting the Constitution ofthe State
of New Mexico and the Charter of the City ol Albuguerque fi.c.. Article XTI
ol the Charter] and by supplernenting and modifying (he statutes of the state
and therr application to the city. In the event any ol the provisions of this
chapter conllict with the Constitution ol the state or the Charter ofthe city, the
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Constitation and Charier shall prevail, and if any provision of thig chapter

conllicts with any otherwise applicable provision of the gencral siatirtes of the

stale, the provisions of this chapter shall prevail.

Albuquerque, N.M., Code ol Ordinances § 2-4-2.

Under the Municipal Election Ordinance, [tlhe City Clerk shall administer all
municipal elections, The City Clerk may delegate to Deputy City Cherks and Assistant Cily
Cletks any of the duties of the City Clerk in the administration of municipal clections.” .
§ 244,

Wilh certain exceptions not directly at issue here., the Municipal Tlection Ordinance
provides that abseniee voting in the City of Alhuguerque’s municipal elections shall be
conductled in accordance with the Municipal Election Code. Seg id. § 2-4-18. Under the
Municipai Flection Code, sbsentee voting is available 1o “any voler . . | entitled 10 voto in
the municipal clection,” N.M. Stat. Ann. § 3-9-3 (Michie 1999), 50 long as he or she

complies with the application and voting procedures for abseniee ballols.

D. The Procedyre for

The Municipal Election Code was last amended in 2003 and does not expresshy
meorporale the identification requirements of TAVA or the 2005 amendments to the State
Llection Code cited above. In particular, the Munictpai Election Code does not require
abseniee voters to produce a photo T at the time they apply for or cast an ahsentec ballot,
Sec N.M. Stat. Ann. § 3-9-4, 3-0.7 {Supp. 2006}, An abseniec voler procecding under the
Municipal Election Code need not personally sppear before an clection official at any Lime,

In lieu of appearing m person, the Municipal Flection Code aliows 4 ¥YOICr W0 request an
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absentee ballot by telephone, by wmail, or through an immediate famity member such as a
spouse, child, parent, brother, or sister. See{d. § 3-9-4(D}). Completed absentee baflot may
be mailed Lo the municipal clerk in lieu of delivering then n person. Sge id. 3397,
The Municipal Llection Code also scis forth g procedure for voling in person al one’s
regular precinet polling place on election day, which does not expressly include the
tdentiteation requirements of HAVA or the 2005 amendments to the State Election Code:

A. When a person presents himself ai the polls 1o vole, he shall
aonounce his name and address in an audibke tone ol voice and locale his nante
and number in the registered voter st posted for such purpose. An cleclion
clerk shall locate the person’s name and number in the signature roster. ‘The
person shall then sign his name in the signature roster, or U he is unable 10
write, the clection clerk shall sign his name in the signature roster which shall
be initialed by an cleclion judge in the signaturc rosier.  Thercupon. a
chalicuge may be interposed as provided m the Municipal Flection Code.

B. [Fno challenge is interposed. an election clerk shall ssue a volmg
machine permit to the person upon which shall be written his votor registration
list number.  The person shall present the voting machine permil to the
precmet board member activating the machine and the person shall be allowed
o vote. The precinet board member shall enter the public counter number
onto the voting machine permit as shown on the votiitg machine after the

person has voted. All voting machine permils shalil be retained in consecutive
order and made part of the election retums,

N.M. Stat. Ann. § 3-8-41 (Michic 1999).

The October 2005 amendmont to the Albuquerque City Charter modifics this
procedure for voling in person at onc’s repular precinet polling place on clection day,
bocause the October 2005 amendment takes precedence over conflicting provisions of the
Municipal T-keetion Code pursuant to the choice-ol-law provisions in N.M. Stat. Ann, § 3-8-
(L.}, and Articke I, Scetion 2 of the City Charter. There is no corresponding medification
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tor the procedure for absentee voting, which s still governed by reference (o the Municipal

Election Code under these chotee—oi-law provisions.

E. The Qctober 2005 Amepdment (o Albuqoerque’s Clty Charter

The October 2005 amendment has been codified s Article XU, Section 14 o
Albuguergue’s City Charter, which reads as Totows:

When a voter approaches the election poiling place seeking 1o vote, the voter
must identity himsell or herself audibly by name. The Municipal Election
Clerk shall locate in the election rolfs the nune spoken and ask the individual
secking 10 vote for one current valid ideniification card containmyg the voler's
natne and photograph. Such pholo identitieation card may include any card
ssued by a goverament agency, driver’s license. student wentification card,
commetcial transaction card such as a credit or debit card, insurance card,
union card. a professional association card or the votor identification card
tssued by the City Clerk. If the individual is unable to provide a photo
identification card, he or she shall be allowed o vote on a provisional ballot.
but only if he or she swears or aflirms under penalty of perjury in an allidavit
provided by the City Clerk that he or she & the registered voter listed on the
voter regstration rolls at the precinet at which he or she presented himsell or
herself to vole and provides his or her date of birth and the last four digits of
his or her social sceurity number. Provisional ballots shall be iasued for no
other reason than the lathire (0 present photo identification. Provisionral
ballots shall be counted only by the Municipal Canvassing Board and onty
upon the voter’s presentation to the City Clerk within the ien day cenvassing
period one ot the photo identification cards described in Lhis section. The
Municipal Canvassing Roard shall also verify that the vider who cast the
provisionaf ballot was registered to vote for the clection and did not vole
elacwhere in the same election. !f'a voier who cast a provisional ballot under
this scetion swears or aflrms under penally of perjury in an affidavit provided
by the City Clerk within the ten day canvassing period that he or she has a
religious objection io being photographed, such voter shall not be required (o
submit photo identitication. The Municipal Canvassing Board shall othorwise
verify that the provisional ballol was valid, ‘{he City Clerk shail develop and
provide instructions for elections Judges concerning the requiremcents of this
Section and a method of complaint and resolution for individuals who feel
they have been discrimmated agamat by election officials or the City Clerk’s
administration of this Section. m accordance with [edcral intimidation
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guidelines.  Knowingly executing a false staternent consiitutes perjury as
provided in Section 30-25-1 NMSA 1978 and volmg on the basks ofa falsely
cxcculed staternent consiitutes lalse volmg as provided in Sceiion 1-20-8
NMSA 1978, Voler photo identification cards shall be issued hy the City Clerk
withoul charge o any votcr who presents any two of the following
identilication decuments that show the name and address of the voler a state
issued identification card, social security card, student identification cird,
library card, insurance card, scleclive service card, union card, professional
association card, utility bill, bank striement, government check or g pa¥check.
'the individual i unable 10 present any two of these documnents to Lthe Clly
Clerk, then the voler shadl swear or alTirm in writing under penahty of perjury
that he or she is the registered voter and shall be ssued a voler phote
identification card upon confrmation with the County Clerk that such person
is presently registered (o vote. The City Clerk issued voler photo Wentification
card shall stte on its face that it shall not be valid for identification other than
for the purpose of votmg in City Elections and shall not be valid t'the voler
15 subsequently purged from the voter rolls. The Mun iipal Canvassing Board
shall certify the results ol the Municipal Election by the end of the tenth day
alter the day on which the ekection is held. Pursuant 1o Articke [I. Section 2 (b)
ofthe City Charter. this Section shall take precedence over the State Municipal
Election Code. The provisions of this Seetion shall apply only 1o City of
Adbuquerque Municipal Flections.

Albuguerque, N.M., City Charter, art, XIH, § 14 {as amended Oct. 4, 2005).

Belore this amendiment appeared on the ballol for Albuquerque’s municipal ¢lection

of October 4, 2003, il was proposed by the Cily Council pursuant to Article VL, Scction 1
ofthe City Charter. The only legislative history conecming this proposal that appears in the
record is the City Council’s written resolution o submit this amendment to the vorers, which
was approved by a vole of five councillors in Iavor and two vpposed al the City Council

meetitg of June 20, 2005. and then signed by Mayor Martin Chaver on Junc 23, 2005,

The City Council’s proposal contains the following preliminary remarks and Iindings:

WHEREAS, the integrily of the voting process is essential for the
public o have confidence in the clection process; and
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WHERIAS, present law has no general requirgment for presenting a
photo identification when voting so as to preveni voting Itaud; and

WHEREAS, Louisiana, South Caroling, South Dakota, Florida, Indians
and Hawaii currently reguire voters (o provide photo identification beiore he
or she may vote; and

WHEREAS. the use of photo identification will help to eliminate the
traudulent voter registration that existy in Albuquerque and prevent vote lrom
hecommg fraudulont as shown by these 2004 cxamples:

L. A community organization admitted that one of its employees
submitted falsified voter registrations forms for a t3-vear-old boy and a | 5-
year-old neighbor;

2. A voler registration card arrived in the name of 8 resident’s
father who had been dead for two and one-half yeurs;

3. Ihe Albuguerque Police Department’s Gang Unit, while
eXCCIting a search warrant. found voler registration forms.  The occupant
admimed (o being paid to have people 17 out these forms;

4, Voter registration cards were wrned in o the County Clerk
contaming faulty or no addresses, no wocial security numbers and bogus
signatlures, The Bernahllo County Clerk cstimarted that the County had 3,000
votor regstration cards with problems that may have rendered them invalid
and

1

WHERTAS, requiring all volers to shaw photo identification clminates
the possibility of having a person’s vote stolen by an impusior, as was the case
with al least one Albuguerque citizen in the 2004 election: and

WHEREAS, voimg i3 one of our most imporiant rights and no one
should lose that right through the Iraudulent behavior of another.

Albuguerque, N.M., Council Bill No. R-(15-295 (2005). |Ix. A to Doc. 66.]
Two olthe incidents referenced in this City Council Resolution appear o correspond

Lo allecgations in the Motion fo Intervenc [T3oc. 32] Oked on June 13, 2006. In that mction,

-17-



counset dentified Trwight Adkins as the person whose vole was stoken by someonc who
voted in his place in the 2004 eleciion. Counsel also ideatifted Glen Stout as the parent of
the thirteen vear-old who was [raudulently regisiered by A voler-registration entity during the
2004 election campaign.

F. The Tendered Eyidence Relating (o Voter Friud apd Epforcement

Apart from the text of the City Council Resolution sell’and the representations of

counsel m the Motion to Intervene. the partkes have prescated no evidence of voter fraud or
voting irregularities among Albuquerque voters who vole i person at their precing pollmg
placc on chkction day. The pariies® primary witnesses on this subject are the current City
Clerk, Detendant Millie Santillanes, and a former $ate Election Director in the Secretary of
State’'s oflice. Denise Lamb,

Under Section 2-4-4 of the City’s Municipal Election Ordmance, Deiendant
Santillanes is the City Clerk charged with administering all smunicipal clections.  She was
appointed Lo that position by Mayor Chavez in Drecember 2003 and also served in the samo
position cighl or more years ago durmg Mayor Chaves's firsi term of office. [Sanlillanes
Dep. al 3, Tx. GG 1o Doc. 66.]

Tn her deposition testimony, Delendant Santillanes could identify no instances of
complaints. charges, or prosccutions regarding individuals who have impersonated someane
else when voling at the polls, excepl for the one incident listed in the 2005 Council

Resolution, which did not occur during a municipal election. [Sentillancs Dep, at 7-9.] Tn
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response to Plantiffs” discovery requests. Defendant aiso produced no documents ol such
complamts, charges, or prosecutions regardmg voler impersonation. |Ex. | to Do, 66.]
While Delendant Santillancs’s deposition lestimony indicates that she is “in charge
ol municipal elections™ and that she “conduci| s] them with help of'the legal depariment. with
the help of stail,” she also testilied that she docs not “register volers™ because that task is
“done through the county ckerk.™ [Santillanes Dep. at 5-6.] From this cvidence, it is
apparent that the October 2005 amendment has no discernible relalionship o correcting
problems with vorer regisiration {such as invalid registralion cards, the appearance of voler-
registration forms in suspicious locations, or the registration of children or deceased persons
88 volers} because the Cily Clerk is not charged with uverseeing voter registration.
Defendant also submitted the affidavit ol Kelly A. Tulgenzi, an Assistant City Clerk,
concernimyg a runoff election held in Chty Couneil District 9 on November 21, 2005, which
allracted the parlicipation of only 3,687 out 0l 28,925 ciigibie voters. That nmoff clection
was conducied shorily afler voters approved the October 2005 amendment 1o the City
Charter adding the photo TD requircment, [Fulgans AL § 8. Ex B o Doc. 64.] The parties
pomt to no evidence of voter fraud and no evidence that provisional ballots were used due
to a voler’s lack of an acceplable photo 1D durmg that eicction. O the voles casl, twerly
Percent werc cast by absentee ballot even though the runoiT elcetion was announced less than
two months before the election date of November 21, 2005, [Ex. T t0 Doc. 74, Fulganzi

AIT. 99 ]
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The evidence submitted with (he parties® brielmg on their cross-motions (o SUMMAry
Judgment alo docs not contain any cxpert wsimony on the subject of voter fraud.
Detendant filed an expert report of Dr. Jonathan Kalz on July 21, 2006, but the parties did
nol include any of his testimony with their bricling on the cross-motions for SUIMAry
Judgment. [Doe. 45.)  Plaintiits produced an expert report by Denise [.amb, bt later
withdrew ail their proposed expert-witness testimony i respronse to 4 motion to exelude such
testimony (ed by Defendant. [Doc. 43, 44, 48, 51 ]

Nevertheless, both parties have cited testimony from Ms. [amb in her capacily as a
fact witness concerning the prevalence of voter-fraud complaing during her tenurc as New
Mexico™s State Election Director in the Secrelary of State’s office from November 1994 1o
Sepltember 1997 and again (rom January 1999 10 January 2005. Ms. Tamb states in her
affidayit that she never received a single ailidavit or complaint of anyone imperaonating, a
voter at the polls in any of the elections she supervised throughout the stage, including
Bernalille County. during her entire teaure in that position,  She further states that she is
unaware of any mstance of voter iinpersonation. or any instance where there was a law-
cnlorcement invesligation or prosecution of an alleged impersonation of a voter, during her
tenure as an ekection supervisor. [Lamb ALY §% 14, Ex. T to Doc. 66. |

In her deposition testmony, Ms. Lamb cxplained that her duties as Siate Election
Director encompassed administration ol the Municipal Eleetion Code, which she micrpreled
as dmrecting the Sceretary o' Stare 1o investipate complaints regarding municipal clections and
forwarding them to the applicable law-enforcement authorites. Lhese duties mchuded

20



handling calls [rom city clerks about complainis durmg an election. At her deposition, Ms.
T.amb apain confirmed (hat she has no personal knowledge of anybody ever being accused
of impersonaling soeonc cle at the polls, |Lamb Dep. a9, 67, 72: Tx. N to Doc. 75,

Ms. Lamb tefls a different story with réspect to absentee voting, Ms. Lamb’s allidavit
states that she “reccived reports or complaints of irregularities in abseniee voting every
election, without (il [Lamb AIT. 75, Ex. ] to Doc, 66.] Inthe porions of her depuosition
testimony attached to Defendunt's Memorondian in Support of Morion for Summary
Judgment [Ex. K 10 Doc. 64), Ms. Lamb ciles several examples ot schemes or ploys that
reportedly were used o defrand or disen franchise volers usmg ahsenlec-volmg procedures,
|Lamb Dep. at 84-96, 103-0%.| Defendant Santillanes also admitied in her deposition
testimony that it is possibk: (o steal someone’s vote by mexuns of absentee voting. She agrecd
with counsel that it would be possible, for exumple, for a hushand to oblain an abseniee
ballot in his wite's name and then send il in to cast the vote for her, [Santillanes Dep. at 11-
14.1

The parites have not presented evidenee of any specilic efforts, besides the enactment
ol the October 2005 amendment to the City Charter, that Defendant or other city ofTicials
have undertaken to prevent voter raud or (0 educate volers about the new requirctnents
imposed by this amendment since the date of its enactment Defendant Santillanes was
questioned about such topics al her deposition on Muy 4. 2006, As of the date of her
deposition, Defendant Santillanes had noi yet dralted any instructions o clection oflicials
with regard to training them in administering and enforcing the new requircments of the
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Cetober 2005 amendment w the Cily Charter. |Santillanes Dep.ac 17-20. Her testimony
of record also i sifent with respeel o whether her office has established any procedure (or
1ssuing the phmﬁ TD cards specitied n the October 2005 amendment, or cducating voters on
how to obtain them, The affidavit oi her assistanl, Ms, Fulgend, indicates that such a photo
11> card can be obtained from the City Clerk before. during. and after an ekection day. but
provides no details that go bevond the (ext ol the Cily Charter amendment itself. [Fulganyi
AL M 10-13.] There is no evidence of record that anyone has aclualty obtained a photo 11D
card Irom the City Clerk,

Unlike the 2003 amendments 1o the State Flection Code, seg NM. Stat. Ann. § 1-11-
121, the October 2005 amendment to the City Charter does not place an aflirmative
obligation on povernment oMficins to provide every registered voler with an 113 card that can
be used for identification purposes on clkection day. Rather, the Ovtober 2005 amendment
leaves it up to cach Albuguergue voter to leam about and properly invoke the procedure [or
obtaming a city-issued identification card from the City Clerk if they so desire.

Ather deposition, Delendant Santillanes oitered her wterpretation of the requirement
that photo 1D cards presented by voters nwust be “current™ and “valid™ Asun exampk of'a
card that she would not consider current or valid, Defendant Santillanes cited “a driver's
license that is 20 vears old . . particularly if you can’t tell by the picture.”  Defendant
Santillanes also would reject 4 photo D card if the photo appearing on the card “was so

dramatically different from the person bringmg in the card.™  [Santillanes Uep. at 22-26. |
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If. on the other hand, a person brought in a driver’s license that had expired only a
week carlier, Defendant Santillanes predicied that it “could” be rejected, bul she did not
“think it would be.™  She also testifted that she did nof think it would mattet il the driver’s
license were [rom another state or had e different address than the one shown in the City
Clerk's records.  [Santillanes Dep. at 22-23, 35-36.]

Uhhnmcb;hﬂﬂtvm;andufs@nﬂﬁmnceuuﬂﬂanunﬁuckndmuSﬂﬂﬂkmcsﬂawd
that she could not give a definition of which photo 1D cards were “valid.” because she would
keave ft up to cach election judge (o *make the call™ [Sanullancs Dep. at 23-24, 37-38 |
According 10 Defendant Santillanes, the clection judge makes the judgment as 1o whether or
not the photographic image on the MY card sufficiently matches the physical appearance of
the voter who presents il |Santiflancs [ep. at 31-32]

Dyelendant also offers the aflidavit ol Ms. Fulgenzi on this subject. My, Fulgenzis
affidavit i3 nol consisient with Defendant Santillanes’s deposition lestimony in somg
respects. Whike Ms. Fulgenzi siates in her affidavit that she “presently administer[s] City
ol Albuquerque elections™ |Fulganei Aff 1 1], the deposition testimony indicates that
Defendant Santillanes i “in charpe of municipal elections,” has “overall responsibility For
dll municipal clections.” and “do|es] it all ™ [Sanullanes Dep. at 6, 16.]

Ms. Fulgena's affidavit also states that Ttthe City Clerk’s raining of election proll
waorkers includes that expiration datcs are not required io be on photo dentification cards,
but if a photo identification card has an expiration date, such card will not be accepted on
& date afler the expiration date.”™ According Lo Ms, Fulgener’s affidavit. “(|he City Clerk's
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training ol election poll workera™ also includes an instruction thal “photo identification cards
that arc [orgerics may not be aceeptad for meelimg the photo identification requirements of
the Voter 1D law.™ As examples of “[a|ceeptable photo identification cards,” Ms. Fulgenad's
alfidavit ciles “commercial transaction cards, such as Costco or Sam’'s Club membership
cards.” [Fulgnunzi AT ™ 18, 19, 23]
M ANALYSIS

A, Plaintiffa’ & iB

Before urning to the merits of Plaintiffs” elaims that the October 2005 amendmenl
to the City Charler is unconstitutional. the Court must [irst determine whether it has
jursdiction to adjudicate these claims. Defendants assert thal this Court lacks jurisdiction
because Plaintitfs do not have standing io suc. “The guestion of standing *involves both
constitutional limitations on federal-court Jurisdiclion and prudeniial {mmitations on its
exercise.”” Bennel( v. Spear, 520 0.8, 154, 162 (1997) {quoting Warth v. Seldm, 422 U.S.
490, 498 (1975)).

The constitutional requirements for standing are derived from the wordin gol Artick
I of the United States Constitution, which limits the role of the foderal Judiclary to the
adjudication ol actual cases or controversies. See [nitiative and Relerendym Inst, v, Walker,
450 F.3d 1082, 1087 {10th Cir. 2006} (cn banc). Atthis stage of the litgation, Plainiitts can
no longer rety solely on the allegations in their Complaint in order to establish standing,

They must instcad come forward with admissible evidence to support cach element required



to establish an actal case or controversy under Articke MNI. e Lujan v. Defenders of
Wiidlife, 504 T1.8. 5355, 561-62 (1992,

The Supreme Court hag sel forth three clements that Plaintiils must satiaty to mect the

constitutional requirements for slanding. Sec MoConnel] v. Fe

LS, 93, 225 (2003, First. Plaintiffs must demonstrale an “mjury in fact”™ which s

“concrete,” “distinet and palpable.” and “aclual or imminer,” Whiltmore v, Arkansas, 4953
LLS. 149,153 (1990) (citation and internal quoltation marks omitted), Second, 12 laintiffs must
establish “a causal connection between the inj ury and the conduci complained of--ihe injury
has 1o be “fairly trace[able] to the chailenged action of the defendant. and nol ... thie| result
|f] some third party not before the cowrt, ™™ Lujan, 504 UL, a1 560-361 (quoting Simon v,
Lasterni Ky. Welfure Rights Drganizatjon, 426 1.S. 26, 41-47 (19763). Third, Plaintiffs must
show g substantial likelihood™ that the requested reliel will remedy the alleged injury in

fact.” Yemiopi Arency o Naturg] Resourees v. Unjted States ex rel, prevens, 529 ULS. 765,

T (20000 (quoting Simog. 426 1.8, at 45),

Additional regurements must be satisfied when an organizalion seeks to asserd clafms
ont behall’ of its members,  “An association has standing 1o bring suit on behall’ of its
metnbers when its members would otherwise have standing 10 suc m their own right, the
inteTests af stake are germanc to the organization’s purpose, and neither the claim assered
ror the relict requested requires the participation of individuat members in the lawsuir.”

Iiriends of Earth, Ine. v. 1

wonmenty] Serviges (TOC), Ine., 528 118, 167, 1BD-181

(2000). Delendant does not contend that the purposes of the organizational Plaintiffs lack
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relevance to the interests at stake here or that this casc requires the participation ol'individual
membrs (n addition to the three individual PLaintiffs who arc already named in the lawsuit).
‘Uhus, the organizationa] Plaintiits’ standing to sue on their members’ behalf depends on their
members” standing to sue in their own right,®

Defendant contends that both the individual Plaintiffs and the arganizational
Plamtts” mernbers lack standing 1o size in their own right because they have not shown an
“injury m fact.” which the Supreme Court has defined as ™ an invasion of'g [cgally protected
intercat which is (4} concrete and particularized snd (b} actual or imminent, not conjectural
or hypothetical.”™ Wajker, 450 [.3d at [0R7 {quading Lyjan, 304 11.S. at 560). Defendant
asscris that this elemeni of standmg is Facking here because none ol the Plaintilfs haye
conclusively shown that they or any of their members currcntly lack and arc unable to obtain
one of the lorms of photo 1D listed in the October 2005 amendment to the Cily Charter as
of the date of the next municipal election,

Defendant furthers assert that Phaintifls lack a legally protected interest in voling in
person at their precinet polling place on fulure municipal election days because the
Constitution does not guarantee them a right to vole in & specific manner (such as casting a

ballot in peraon on election day in lieu of maling an absentee ballot), Thus, according to

"Some of the organizational PhintifFs also contend that they have standing to sue on the
allernative theory thal the October 2005 City Charter amendment will adversely affeet their voler-
educalion efforts. Because [ conclude (hat at keast soine ol the argunizationat PlaintilTs have sanding
tr sue oit behalf ol their members, [ tind it unnecessary to address this ahemative theory of
organizational standing.
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Defendant, the fact that Plamtitfs or their members might be personally otfended by the
prospect ol showing a photo D when they vole or being treated differenthy than abseniee
volers does not amount t an invasion of a legally protecied interest.

T'o support these arguments, Defendant relies on the recent district court opmion m
Indiana {deypocratic Party v, Rokita, 458 T, Supp. 2d 775(8.D. Tnd. Apr. 14, 2006). a11°d sub

. Crawford v. Magion County Clegtion Bd,, 472 F.3d 949 {7th Cir. 20067). Rokjta and

other authorities support the proposition that Plaintiffs cannof show a “legally protecied
interest” simply by asserting (hat their personal feclings or heliels are upset by the prospect
ol showing a photo 1D when voling in person at their precinct polling place oo municipal
clection days. “[TThe psychological consequence presumably produced by obscrvalion of
conduct with which one disagrees ... is not an infury sufficient 1o conler standing under Art.

I, even though the disagreement is phrased in constitutional terms.™ V ' Forge Chrislj;

'njted for Separation of Church and State, ing,, 454 U8, 464, 485-86

(1982} accord Schaffer v, Clinton. 240 F.3d 878, 884 (10th Crr. 2001). This Court agrees

that Plamtilts may not rely oo such psychological injuries to ¢siablish their standing to se.
Tt is also truc that the Constitution does not expressly puarantec Plamiifts the right to
vote in person al a polling place on election day, as oppased to some other method of voting

such as the mailing ol an absentec ballot, or viee versy, Sec MeDonald v. Bd, of Flection

Comm'rs of Chicago, 394 11.8. 802, R0& ( 1969): Griftin v, Roupas. 385F 3d 1128, 1130 {7th

g

Cir. 2004, Indeed, there is no constitutional guaranlec thal a home-ruke municipality such
as the City of Albuquergue must choose a form of local government Lthat allows it3 citizens
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to clect its municipal oiTicials in the first place. Sec N.M. Stat. Ann. § 3-13-7; Cottrel] v.
Sanullanes, 120 NLM. 367, 368, 601 P.2d 785, 786 (C1L, App. 1995Y): ¢f, Bush v, Gorg, 53]
LS. 98, 104 (2000) {per curiam} (% The mdividual citizen has no federal conatiutional right
to vole for clectors . . unless and until the stare legislature chooses 8 statewide ekection as
Lhe means to implement its power Lo appomt metrbers of the chectoral collepe. ™,

I'hs absence of constinitionat guaraniees does not end the Lourt’s standing inguiry,
however, because the Constitution®s 13ill of Rights is not the only source of kegally protected
interests that Plaintills may rely upon (o establish their standing to sue. It is on this puint
that Delendant’s arguments ghout standmy. and the districl court’s analysis in Rokitg, go
astray from the applicable Supreme Court and Tenth Circuit precedents.

For purposes ot the standing inquiry. “the question is nol whether the alleged injury
rises 10 the level of a constitutional vielation.™ Walker. 450 F.3d atl 1088, The merc
existence of a constitutional violation does not give everyone the right to lile a Liwsuit (o
redresa itz only those who can show that they have been or are ahout (o be mjured by the
violation have standing Lo sue. And because the resulling injury can be distinet from the
condtituional violation itself, a constitutional violation muy cause injury to a lkegally
protected inlerest thal is not itself guaranteed by the Constitution, a3 when the government
denies a class of persons a contractual or slatutory benefit o which they could otherwise be

entitied bul for the government’s violation of their constitutional right to equal protection.

3ee, ¢.g. Adarand Constryglors, Ine. v. Pega, 515 ULS. 200, 211-12 (1995). Thus, the
ullimale question of whether the October 2005 City Charter amendment is unconstitutional
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is distinct from the antoeedent issue of whether PlaintitTs can show an injury-in-fact that
gives them standing 1o que, Sec Schaiter, 240 T 3d at 883, The question of standing “gocs
to the Article TIT jurisdiction of this Court ... not to the merits of the case.” Arizogans for

QLlicigl English v, Arizong, 520 1).8. 43, 67 { 1997,

In this case, Plaintiffs need not claim or rely lpon a constitutional righl to vote in
person at 8 pollmg place on future municipal clection days in order (o cstablish their standing
to sue, because there are already state statules and mun icipal charter provistons which grant
them that option.” Thesc election laws give Albuquerque residents (including Plainiifls and
the members of Plamiilts’ organizations) the aplions ol either voting by ahsentee hallot or
voling in person at g polling plice on designated municipal clecifon dayvs. Plaintiffs are
simphy asserting a right o exercise the latter Oplion in a manner consistent with the
constitutional guarantees of equal protection and freedom of EXPression.

For purposca ol Plaintifts” standing to assert their equal-prolection ¢laims, the “injury-
m-fact” is not only the threatencd luss of this stafulory option to vote in person at the poiling
place on ckection day, but also the exient to which they are being treated on kess favorable

terms than other similarly situaled voters.

‘Lot exampke, see Albuguerque, NLM., City Charter, art. T, § | (“[R}eyular municipal
elections shall be held on the first Tueaday after the first Monday m October of odd-numbered
years. ") Albuguerque, NoM., Code of Ordinances § 2-5(A) (same); NoML Stal Ann. § 3-8-11
(designaling polling places for numivipal chections): N.M. Stat. Ann. § 3-8-38(D) (“Polls shall he
opened al 7:00 a.m. on the dawe of the efection und shall be closed 2t 7+ K Pt on Lhe same day.™ )
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When the government crects a barrier that makes it more dillicuh for members
of une group to obtain a benefit than it is for members of another group, a
member of the fonmer group secking to challenge (he barmier teed not allege
that he would have obtained Lthe benefit but for the barricr in order (o cstablish
standing, The “injury in fact” in an equal protection case of this varicty is the
denial of equal treatment resulting from the imposilion of the barrier, noi the
ultimate inability 1o obtain the benefit.

MNortheasterp Fla, Chapier ol Assogialed Gen. Coptractors of Amp. v. Cily of Jagksonvifle,

SOB LLS. 636, 666 {1993): acpord Adarand Construciors, [ne., 515 U.S. at 2! F-12: Giralz .

Bolinger. 539 11.8. 244, 261-62 (2003).

When, as here, a statute or municipal charter has given registered volers the apLion
of casting their hallots in person at a polling place on election day. those citizens Ay
Jjustifiably rely on (he availability of that option  without facing (he prospect ol
unconstitutional diserimination or disenfranchisement when they do so. “[O|pce the
franchise is pranted o the electorate, lines may not be drawn that are meonsistent with the

Fqual Pratection Clause of the Fourteenth Amendment. ™ Harper v, Va, State Bd, oI Tdye..

383 LS. 663, 665 (1966); accord Bugh v. Gore, 531 U.S. at 105 MeDonald. 394 U8, al
H07.

‘Thus, m thig context. the law does not necessarity require Plaintifts io wail until the
next municipal election day to (ind out whether they are actually denied the Aeht to vote or
realed less lavorably than similarly situated voters because ol perccived inadequacies in
their ID cards. Rather, the “injury in (act™ required 1o establish standing to seek prospective
relict may include a “crediblke threal ™ to Plaintiffs’ or their members” nght to vote or
receive equal treatment in a firture election that “arige]s| from an objectively justified foar
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of real conseguences.™™ Walker, 450 F.3d ai 108R (yuoting D.I.S, v, Utah. 374 T 3d 971,

975 (1thh Cir, 2004}y, A “plaintil who challenges a statute must demonstrate a realistic
danger ol sustaining a direct injury as a resuht of the stalute’s operation or entforcement. But
fone] dows not have Lo awail the consummation of the threatcned jury Lo obtan preventive

reliet.™ Babbitt v, United Fayrm Workers Nat'l Unign, 442 1.8, 289, 204) (1979 {citations

and internal quotation marks omitted); accord Walker. 450 F.3d at 1088,

Our Supremc Court has recogniced important prudential and equitable reasons why
“the mjury in facl™ requirement extonds o such threatened injuries when raised in a
prospective challenge to election procedures:  “Challen gcts Lo eleetion procedures ollen
have been leil withoul a remedy in regard to the most immediate clection because the
clection ts too far underway or actually consummaled prior 1o judgment.” Babbir ¢42 1.5,
at 301 ni2: see, ¢, Bush v, Gore, 531 ULS. af 110, “Justiciubility in such cases depends
fod 50 much on the fact of past infury but on the prospect of fits occurrence in an impending
of fulure election.™ Babbite, 442 U.S. ar 300 n.12. And when Judicial review i undertaken
betore an ekection, our Supreme Court has recognized the need for clear guidance” so as to
avord "voter confusion and consequent incentive 1o remain away lrom the polls.” Purce[f v.
Gonzaler, 127 8. CL 5, 7 (2006).

In this case, Plainti!Ts have presented alfidavits stating that they and their members
have voted in (he past and have specific plans to vote in person at their precinet polling
places on tuture municipal clection days in the City of Albuquerque.  For purposes of
establishing ther standing 1o sue, PlaintifTs also have presented evidence showing that they
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have conerete and specific reasons for availing thanselves of the option of voting in this
manner, e g, their mterest in obtainmy additional information about the candidates which
does not become available until just before election day. their interest in publicizing or
displaving their exercise of their right o vote to other members of their conumunitics, and
therr intcrest in avoidig the risk that an absentee hallol will nol he received or counted.,
By operation of law, municipal clection days in the City ol Albuguergue are
scheduled to oceur at regular four-year mtervals beginning m October 2007, snd Delendant
has expressed an intention lo enforce the October 2005 Cly Chan::f amendment at such
fulure clections. Thus. there s no question that unless the City is enjoined from enforcing
the October 2005 City Charter amendment. Plaintills will be confronted with the
requiremnents of this new law when they next vote ata runicipal election in Albuguergue,
For purposes of establishing their standing 10 suc. Plaintiffs aiso have identificd
distmet, palpabke reasons why they believe their existing identilication documents may not
b avaable or acceptable as “corrent™ and “valid™ photo ID cards under the October 2005
City Charter amendment, or why this amendment may cause them to be treated less
favorably than other similarty situsted volers, In the case of Plaintiff Kiazaras and some of
the SAGE Council'a membership, the addresses on their | cards do not match the addresses
on Lheir voler-registration records, |Kazaras A 1 2-15, Ex. T o Doc. 66; Kazaras Dep.
at 14-16, Ex. G to Do, 64; Albert AT ™ 2-B. Ex. C 10 Doc. 66: Albert Drep. al [8-20), 38-

39, Ex. Eto Dk 64.] In ihe case of Plamiiffs Kass and Urothus, Lhe pholographs on their



drivers” licenses no longer malch their physical appearance.’ |Kass AL 2-9, Ex. D to
Doc. 66: Grothus AIT. 97 14, Ex. T to Doc, 66; Kass Dep. at 4-6, Tix, H 10 Doc. 64 Grothus
Dep. at 22. Ex. Tro Doc. 64, |

The Coalition’s homeless members lack any permancal physical address to list on
their 1D cards and also lack a secure place to store their 1D cards and uther belongings.”
These aspects of being homeless make the documents of honteless individuals more prone
to being lost, stolen, or nol accepled for identification purposes. And when homefess
mdividuals' identification documents are lost, they have difficulty oblaining new or dilierent
forms of'identilication in a timely manner. [Hughes Dep. al 3-4, 14-18. 23-30, 32-34, 4143,
:x. F to Doc, 64; Thomas Dep. al 6, 32. 38~H, 64-T2. Ex. J 1o Doc. 64, |

Plaintiffs also express concern that they cannot foresee and preparc m advance for the
Clity"s new photo I requircment because City officials have @ven conflicting interpretations

88 to which 1> cards will be considered “current” and “valid” undecr the new law. For

"Defendant has included some of the PlintiTs’ photo TDs as Fxhibits G. H, and 1 10
Lhefendunt’s Memorandum In Suppor of Marton Sor Summay Judgment. | Do, 64.] Thesc cxhibits
do not comply with the Court’s amended privucy policy, available at hup:/www.nmeourt. fed.us.
becawse they contain personal dats identifiers (including dates of birdh and drivers liconss numbers)
that are nut redacied from cach exhibit or filed under seal, The Court's policy implements Section
205(c)(3) of the E-Government Act of 2002, Pub. L. Vo, 107-347, § 205{cK3), 116 81l 2899, 2014
{2002y (eodified at 44 LY. § 3501 note, ay amended 2004y The Court wilt order that these
extnbits be placed under seal, and Defendant is admonished 1o eomply with the Court’s privacy policy
m all fulure flings.

*As noted above. il is unclerr whether the Coalition wishes 1o continue as & party in this
lawsutt. because Plamliffs filed o motion to dismiss the Coalition as a perty but dsd not mchude
languape dismissing the Coalition in their proposed order. [Doc. 62, 69, Recardkess ol the

Coalition’s slatus as a party, however, Defendant has cited depositin testimony from the Coakitions
officers or emphoyvees in its motion papers, and tha lestimony is still part of the evidence of record.
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example, {ulure elections may oceur after the expirntiion date listed on some of these
Plaintiffs” 1D cards. or their 11 cards may contain no expiration date. The evidenee ot record
contains contlicting interpretations by City officials as to whether or under whal
crcumstances the expirstion date will be wsed to determine whether an 1D card is “currcnl”
for voting purposes,

Some election oflicials {such as Defendant Santillanes) may consider a pholo I 1o
be current and valid even il it has an expiration date (hat predates the election day by a few
days or weeks, while other election olTicials (such as M, Fulgenyi) may apply a bright-line
rule that any expiration date appearing on a photo T must not predate the election day m
order (o be considered current and valid for voling purposes. Defendant Santillanes stated
in hee deposition testimony that she will leave & to the discretion of each clection judge 1o
decide which photo 1Ds are “current™ and “valid.™ Thus, a partucular Plamtiff s chances ot
being disenfranchised on the next election day may depend on which clection Judire was
reviewny their documcnts at the time they appeared Lo vote al their poliing place.

That said, it is truc that Plaintills have not identified a single voter who has been
dented Lhe right o vote hased on the phote 1D requiremnent in the October 2005 City Charter

amendiment or who, 4s & matter of law, currently lacks and cannot obtain any of the forms



of photo T fisted in the new law by the date of the next municipal election."™ Bul PaintilTs
claim that their nability (0 determine. in advance of the election, whether any of these forms
af photo ID are going 1o be considered “current” and ~valid" is one ot the reasons why the
October 2005 City Charter amendment is unconstilulional, In particular. I laintitTs ¢luim that
neither the Lext of the October 2005 City Charter amendment nor the micrprelations vitered
by the City Clerk provide clear and consistent instructions lor answering ths question.
T'or the foregoing reasons, T conclude that Plaintil¥s have shown a realistic danger or
threat ol injury 1o their lepally protected interests in volmy in-person at pofling places on
luture nunicipal election days, on terms thal are equal with other, similarly situated voters.
FPhis danger or threat of losing the right to vote and receive cqual treatment on (uture
munxipal election days is fairly maceable to Detendant's aperation and enforcement of the
October 2005 City Charter amendment, and there js x substantial likelihood that the
prospective relief Plaintiffs request m Lthis action will remedy this alleged injury. Theretore,
the individual Plainti(ls and the organizational Plaintiffs’ members have standing to sue in

their own right. See Simon, 426 ULS. at 41-45.

"The siemificance ol this point is limited, however, by the fact thai the apwectal clectron for the
Dustrict 9 City Council seat held on Novemnber 21_ 2005, is the enly municipal election to which the
October 2005 amendment has been applied as of this date. IVulgenzi AIT. 4 8.| The record conilams
no evidence that any ol the Plamtffs neside o Disirict ¢ {a suburbun arca on the far eastern side of
Albuguerque) or voted in the District 9 specmd election on November 21, 2005, [Adbert AR Y9 Fx
|0 kst Dep.: Lx 110 Grothus Dep. |
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B.  The Applicablk Standard of Review for

Copstitudopnal Challgnges to Election Luwy

The next myuiry relates to the proper standard of revicw 1o be applied in evaluating

the merits of Plamtiffs” clasims. This question breaks down inio two com ponents. one
addressing Lhe traditionat framework for granting suminary judgment under Fod, R, Civ, P,
56, and another addressing the Tevel ol judicial serutiny that the Courl must apply in
evaluating Plaintifts’ constiutional challenges to the October 2005 City Charter amendment,
These two components are interrelated, because application of the summary-judgment
standard depends i part on which parly bears the burden of prool on a particular sue, and
the latter guestion depends on what level of judicial seruliny the Court applies.
1. The Suymmary-Jwdgment Standard

UnderFed. R. Civ, P. 56(c). the Court may enter summary judgment when the motion
papers, affidavits, and other cvidence submitted by the parties show that no genuime ssue
CXisls as to any material fact, and that the moyin g party is colitled to judgment as g matler
of law. A “genuine issue™ exists where the evidence before the Courd is of such a nature that
a redsonable jury could return a verdict in [avor of the non-moving party as 1o that issue. Sep

Anderson v. Liberty Tobby, inc,, 477 11.8, 242, 24852 {(1986). A fact is “material” il it

might affect the outcome of the case. Nee id, ar 248,
The same standards apply when parties file cross-motions for summary judginent or

motions for partial summary judgment. See Lennj

, 260

['.5d 574, 587 {6th Cir. 2001) feross-motions); Boyd v, Cinmar of Crlougester, Ine., 919 IF,
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Supp. 208, 208-09 (E.D. Va. 1996) (motions For partial summary judgment}. The liling of
cross-moliong does not necessarily mean that the matier can be tesolved by a summary
judgment, nor does the denial of one parfy’s cross-motion necessarily mean that the other

parly’s cross-motion will be granted. See Allantic Richileld Co. v. Farm Credit Bank of

Wichita, 226 F.3d 1138, 1148 (10th Cir. 20003,

Tn addition to accounting for which party files the motion, the procedure tor granling
sumenary judgment must account for which party bears the burden of proofl at wial. When
the movant is also the party bearing the burden ol persuasion on the claim for which he or
she is sceking summary judgmend, the movant must show that the record as a whaole satisfies
cach essentis] elemeni of bis or her case and negates any affirmative defenses in such a way
that no rational tricr of fact coukd (nd for the non-moving party. See 19 Solid Waste Dep't
Mechanies v. ity of Albu uc, 136 F.3d 1068, 1071 (10th Cir. 1998); Newell v, Oxford
MgmpL, Tng,, 912 F.2d 793. 795 (Sth Cir, 1990): Unjited Missouri

v. Gagel, R15 F. Supp. 387, 391 (D. Kan. 1993). But whea the movant does not hear the

ank of

burden ol prool’ us to the claim or defense at issuc i the motion, then judgment is
appropriate “as a matter of law” if the NONMOvVING party has faiked to make an adequate
showing on an essential clement of its case, as W which it has the burden of proof at wal.

Sep Celotex Corp, v. Catrett, 477118, 31 7, 322-23 (1986}, Adler v. Wal-Mart Stores, Ing,,

144 1'.3d 664, 670-71 (10th Cir. 1G98),

Tothe extent that the nonmovant bears the burden of conting lorward with evidence
W prove s clams or defenses, the movant may invoke the traditional ruke that “{1]o survive
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summary judgment, ‘nonmovant’s alTidavits must be based upoen personal knowledge and
sel forth {acts that would be admissible in cvidence: conclusory and seli-serving aftidavils
are not sullicicnt.”” Muryy v. City of § apulpa. 45 1.3d 1417, 1422 (1fth Cir. 1995)
(quoting Hyll v. Bellmon, 935 .24 1106, 1111 {10th Cir. 1991 )). In this context. “|h|earsay
testmmony cannot be considered” in ruling on a summary-judgment motion.  (jross v,
Burgersf Consir. Co., 53 F.3d 1531, 1541 {10th Cir. 1995).

Thus. for example, unsworn and anecdotal inlormation conveyved inthird-party media
reports or other publications generslly cannot be considered in evaluating whether a
nonmovant has met ils burden of commg forward with evidence 1o prove its claims or
defenses. Seg New England My

Cir. 1989). In this context, such madmissible hearsay “could not create a genuing issue of

. Life

son, BE8 I7.2d 646, 650-51 (10th

material lact tor qial.™ T r. 412 F.3d 629, 652 (6(h Cir. 2005),

While expert witnesses may rely on inadmissible facts or data in forrming their
opinions, se¢ Fed. R, Fvid. 703, unsworn staiements in a report by a parly’s proposed expert

“do[ | not meot the requirements of Fed. Rule Civ. Proc. 56(e}" and cannot be considered

by & district court in ruling on a summary judgment motion.” Carr v. Tampeelo. 338 F.3d
1259, 1273 n.26 (] 1th O 2003} {yuoting Adickes v, §.1. Krvss & Co,, 398 U.S. 144, 58

n.47 (1970} Proposed expert testimony also must meet the siandards of rchability and

reievance required under Kumbg Tire Co,, Ltd. v, Carmichgel, 326 1.8, 137, 141 (1999}, and

Daubent v. Megrell-Dow Pharny., Inc., 509 11§, 379, 392-93 (19933, Seg Rokitg. 458 F.
Supp. 2d a 803,
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On the other hand, courts routinely adinit swormn testinony that is based on a lay
witness's personal cxperience regarding methods of operation or “tooks of the frude” used
by the population he or she is charged with monitorin g. des, e, Unjted States v. Begker,
230 F.34 1224, 1231 (10th Cir. 2000} {concluding that a wrial court did not plainky err in

admitting a law-enlorcoament ageni s testimony regurding tools of the drug-1ra Hicking trade);

United Staies v, Davis, 397 F.3d 173, 178-70 {3d Cir. 2005) {concluding that a police
officer’s testimony abowt “the methods of operation for drug walfickers in the Sowmh
Philadelphia area™ was admissible). [n this case, T apply the same principle to the swomn
testimony of experzenced election o!'ficials based on their own personal knowledge reparding
the observed behaviors of an identifiahke group of class ol people they are charped with
momtoring {¢. 2., New Mexico voters or clecnion judges). Similarly, it does not violste the
Rules of Tuvidence to consider such swom testimony when il i3 based on the personal
knowledge of witnesses in other professions who have an ebundance ofFexperience observing
the behavior of'a particular segment of the population (e.g.. homeless individuals or Native
Amercans who teside in Albuguergue), so long a3 the witness's testimony is limited to
describing personal observations iand s nol “cloaked under any sciendilic or technical

methodobogy™ containimg the “indicia ol an expert opmion.” Weaver v. Blake. 454 T.1d

10RT. 1092 (1thth Cir. 2006).

The Court also may consider staternents attributed (o third parues when ihey are
offered not [or the truth of the matter asserted, but for other admissihle purposcs. In this
case, {or example. the evidence of record contains sworn slaternents of Detendant Santillancs
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and Ms. Fulgenzi that are nol consistent with onc another. Without resotving the dispute
over which of these withesses” inconsistent statements (if any) s truc or credible, the Court
may nevertheless consider both stateients for the purpose of showing that the October 2005
City Charter amendment is subject to diiTering interpretations within the City Clerk s office.,

Apart Irom the shove limitations imposed by the Rulss of Tividence. it s not the
Courl's role o weigh the evidence. assess the credibdity of wilnesses, or make [actual
findings in ruling on & motion for swnrmary judgment.  Rather, the courl assumes the
evidenes of the non-moving party 10 be true, resohves all doubts agamst the moving party,
construces all evidence in the light most favorable to the non-movin g parly, and draws zll
reasonable inferences m the non-moving party”s faver. Seeliunty, Cromariie. 326 U.8. 541,
551-32 (1999),

2 The Raljunal-Basis Tes¢

In a case mvolving a constitutional challenge Lo an election law, the allocation ol the
burden ol proof depends on the fevel of judicial serutiny that a plaintift"s claims invoke.
Under the more forgiving “rational hasis™ (est. courts presume the constitutionality ofa law,
and it 1s the plaintilTs burden to prove otherwise. ey Kimel v. Florida Rd, o[ Regenly, 528
U.5. 62, 84 (20{4). Because of this presumption, a defendant gencrally is not required to
present any admissible evidence to demonstrate the exisience ol the problem ity law 15
supposed to remedy. Under rationakbasis review. o governmental deiendant is given more

leeway 1o legislate as a preventive measure belfore such a problem is delected, or to address



only part of the problem by enacting an under-inclusive law which leaves o retnedy tfor
other aspects of the problem, See id,: Rokita, 458 T Supp. 2d at 844,

Detfendant contends that the Court should apply the rational-basis test in cvaluating
Plainnl®s’ constitutional challenge to the Oclober 20075 ity Charter amendrment. To support
this contention, Defendant points out that Plaintifls have not come [orward with cvidence
that this new law was cnacled for an invidious discriminatory purpose, such as targeting a
“suspeet class”™ of voters who, as a matter of law, coukd never quafify for any of the listed
calegorics of photo 1D cards by the pext municipal clection day or use the akernative of
casting an absentee ballot. Because the Octobor 2005 City Charter amendment does not
place such a categorical ban on voling, Defendant asserts that this new law is entitlked o a
strong presumnption Lhat it serves a good purpose and is not unconstitutional, Under this
presumption. Defendant asserts it is not neeessary for the City {o present any evidence
showing that fts photo 1D requirement has a rational connection Lo the stated goal of
preventing voter fraud.

T do ot agree that the standard of review automatically defaults to the rational-basis
lest siinply because PlaintilTs® have not conclusively shown that the October 2005 City
Charter amendment mvidiously targets a “suspeciclass™ or has amounted to o categorical ban
oL volmg, As previously discussed, Plaintils’ prospective challenge o the City's new photo
i} requirement is based lareely on their showing of a threatencd injury rather than an acrua!
injury, because they have nol yet participated in a regular municipal election at which the
(EmmwﬂMSﬁwCMMHammmmmmmmm.haﬁﬁhmpmﬂﬂmﬂhmquﬂﬁmhﬁe
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is the inability of Plaintiffs and their members to reliably predict in sdvance what will be
required ol them at the next municipal election because of the vaguencss m the wording of
the new phuto T requircment and the consequent broad discretion it leaves o election
officials to decide which forms of identification to veeepl and which to rejeet. These
concerns warrant more carclul review than the rational-hasis test uriplics.
3. Strict Serutiny of Electlon Laws

Plamtitfs assert that the Court should instead apply the sirictest level of judicial
scrutmy o the October 2005 City Charter amendment because it implicales their
lundamental fight to vole, Under strict Serutiny, the presumption of constitutionaliny is lost
and the government bears the burden of showing thar the law in guestion is narcowly tailored
w advance a compelling state interest. Sex Giongales v,  Cenigo Fapirjia Beqeficieple
Uning Do Vepeial v, Asherofi, 126 8. Ct. 121 L 1219-20 (2006) (citmg Asherott v, ACI.,

342 TLK. 650, 666 (2004},

There is strong precedent for recogniang the lundamental nature of the right to vole
and applying some form of heighlened judicial scrutiny Lo laws which burden that right. This
precedent can he traced as lar back as Yick Wo v, Flopking, 118 LS. 356,370 (1886), wherc
the Supreme Court referred (o “the political franchise of voung™ as a “fundamental political
right, because preservalive of all rights.” When such a lundamental right s at stake, “ more
exacting judicial scrutiny”™ may be required because the busden imposed on that right
“restricts those political processes which ean ord tnarily be expected to bring aboul the repen]

of undesirable legislation.” United States v, Carofeng Produets Co,, 304 ULS. 144, 153 0.4
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(1938). In other words, (he elective [runchise ordmarily operates a3 a self-correcting
mechanism whereby citizens can vote legislators out of office il they enact bad legistation,
without the need [or intervention by the courts. But when the kegislation itselt burdens the
right Lo vote, the clticacy of this sell-correcting mechanism is dmminished, because elections
no longer provide those who are burdened by the legislation with a visble way 1o challenge
those whi cnacted ii. For this reason, “Talny unjustiticd discrimination in determining who
may parlicipale in political affairs or in the selcetion of public ¢ificials undermines the
legilimacy of representative government.™ Krymer v, Union Free Sch, Dist, No. 15, 395 11§,
621, 626 (1969). And under our system ol checks and balances, it is the proper role of the
courts (o chosely guard the sell-correcting mechanism which the elective Iranchisc provides

i our form OF represcnlalive governinent. See Revoolds v, Sima, 377 1).8. 533, 5362 (1964,

Tn the context of an equal-protection challenge. a classification which burdens the
fundamental right to vote may trigger strict serutmy without the necessity of showing thal
the burden fallg disproportionately on a“suspect class™ such as 11 spanic or Native American
voters. Se¢g, e.g. Dunn v, Blumgtem. 405 (1.5, 330, 336 (1972); Krgmer, 395 U.S. at 626,
Thus, where voling dghts are at stake, Plaintitfs need not show that the Qctober 2005 City
Charter amendment will unfairly impact a “suspect ¢luss” m order (o trigger some form of
heightened judicial scrutiny.

Detendant asserts that Lhe precedents applying strict scrutiny to voting-righls cases
do not apply here because the Constitution does ol recognize any “fiundamental right™ to

vole In person at a poliing place on election day. as opposcd Lo some other method of voting
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such s casting an absentee ballot, The premise underlying this assertion was previoushy
rejected in the Court's discussion of Plaintiffs’ standing.

No provision of the Uniled States Constitulion requires the City of Albuguerque to
allow ils citizens to vote in municipal elections, much loss o vote in person at a pollmg place
on eicetion day. Even with respect to the Presidency of the Linfted States. “{1]he individual
citizen has no tederal constitinional right 1o vote [or electors . . upkess and uniil the state
legislature chooses a statewide election as the means to implement its power 1o appoint
meembers of the electoral colkege.” Bush v, (rore, 531 ULS. ar 104,

But the Supreme Cowrt’s recognition of voling as a fundamenial right does not depend
on whether the Constitution itsell requires the City of Albuquerque (o allow ils citizens (o
¥ole in person at a polling place on municipal ¢leetion days. Rather, the Constitution may
recogiize the right to vote as fundamental even when the source of that right lies in the
applicable provisions ol state and local Liw. “The night to vole is proiecied jn more than the
init1al allocation of the franchise. Equal prolection applics as well 10 the manner of ils
excreise.” Id. at 105, And “once the franchise is granted o the electorate. lmes may not be
drawn which arc inconsisteni with the Fqual Protection Clause of the Fourteenth
Amendment.” [larper, 383 175, al 665, "{hus, in this case, the Court may recognize the
lundamental ngture of the right 1o vote in the City ol Albuquerque’s municipal elections even
though the souree of that right arises from the City Charter and accomnpanying provisions of

state law cstablishing such elections as a component ol municipal home-rule,



Cn the other hand, Plaintiffs” constitutional claims are not awtornalically entitled to
the strictest kevel of judicial scrutiny simply because they mvoke a rghtl Lo vote which the
Suprene Court recognizes as fundamental. Determining the appropriate level of judicial
scrutiny in this context also depends on the severity of the burden that the challenged

legislation imposes on the right to vote. Sec Burdick v. Takyshi, 504 U.S. 478, 43334

{1992).

Election laws will invariably impose some burden upon individual volers,
Each provision of a code, “whether it governs the registration and
qualifications of voters. the selection and eligibility of candidates. or the
voting process iisell, inevitably allects-at keasi (o some degrec-the individual's
right to vole and his right to associate with others for political ends.”
Conscguently, 1o subject every voling regulation o strict scrutiny and 1o
require thai the regufation be narrowly wilored 1o advance a compelling state
mierest . . . would tic the hands of States secking 1o assure that cleetions are
operdted cquitably and ciliciently,

Id. {quoting Anderson v, Celebrogze, 460 118, 780, 788 (1983)). L'he samc concerns are
applicable here. and thus the Court mugt wimn to & third standard of review that lics belween
the rational-basis test and strict scrutiny.
4, The Intermpediate Lovel of Scrutiny and the Burdick Balancing Test

L' leave sufficieni room for slates and local governments to impase “some sorl of
order” on the election process. more recent precedents apply an intermediate level ol judicial
scrutmy that provides a mote Oexible standard for reviewing constiutional challenges to
election laws. Seg jd. Under this miermediate level ol strutiny,

[a] court considermg a challenge to a stale clection law muost weigh “the

character and magnitude of the asserted injury to the rights protected by the

First and Fourteenth Amendments that the plaintitf sceks (o vindicate™ against
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“the precise mlerests put forward by the State as justilications {or the burden

miposed by s rule,” taking into consideration “the extent (o which those

interests make it necessary to burden the plaintiff's rights.”
Id, ar 434 {quoting Anderson, 460 1.5, at 789). Aathe burden that an election law IMposes
on g person’s Tirst and lourteenth Amendment rights becomes more severe, the Starc’s
interest m imposing that burden must become more compelhing, and the burden the jaw
Imposes must become more narrowly (ailored 1o serve that inlerest. oee . Under this
approach. “{1]he guantum of empirical evidence needed (o satisfy heightened judicial scruliny
of legslative judgmenis will vary up or down with the novehiy and plavsibility of (he
Justification raised.” Nixon v. Shrink Missourj Governmen( PAC. 528 1.8, 377, 391 (2000):

gecord Homans v. City o Albuquerque, 366 F.3d 900, %05-06 (| 0th Cir. 2004 (principal

opmion of Lucero, L)

In this patticuiar context, the merits of Plaintiffs” claims necessarily depend on an
analysis thal 1s proapective in nature, taking into account whal is Itkely to happen at the next
municipal clection.  Such an anabysis requires a suble and detailed balancimng between a
plaintiT™s right to vole and & defendant's interest regulating elections, rather than a bright-
line rute that Jeaves only a slark choice between the rational-basis tost and strict SCrutiny,
On the onc hand. the Court’s scrutiny of the October 2005 Cry Cherter amendmient is not
50 StIet as to require the Defondant 1o show bevond a reasonable doubt that this new law is
the anly possible means available 1o advance a compelling governmental interest.  On the

other hand, the Court’s review & not so delerential as Lo entire b relieve the Defendant ol the
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burden of coming lorward with some admissible evidence to show that the photo 1D law is
tailored Lo advance the precise governmenial interest for which il was enacted,
“Nobright line scparates permissible election-related regulation from unconstitutional

infringements on First [and Founeenth| Amendment (recdoms.™ Timmons v. Twin Citics

Arca New Party, 520 11.S. 351, 359 (1997); aceord Purcell, 127 S. Cr. at 7. “[Nlo

litmus-paper test ... separat[es| those restrictions thal are valid from those that BIT
mvidious. ... The rule is not self-execuling and s no subsiiture for the hard Tudgments that

musl be made.™  Slorer v, Brown, 415 11.8. 724, 730 {1972,

I'his intermediate or “sliding scale™ approach determming the appropriate level of
Judicial scrutiny in voling rights cases bears some analogy to recent trends in the Supreme
Court’s jurisprudence in other areas mvolving iundamental rights and cqual protcetion. !
{ur Supreme Courl’s recent jurisprudence in this ares teaches lhat.q:rne cAnnot aulomaticafty
exempt an otherwise suspect classilication (rom heightened judicial scruliny mercly becanse
ke proponent ol the classilication claims it is intended (o serve good purpose. Rather, it
i3 only through a searching judicial inquiry that the Courl may delermine whether the

classification is actually tailored W serve such a purpose.

""For example, see Planped Parenthogd of Soylheastery Pa. v. Casev, 505 .S, 833,
874-89 (1992) (plurafity opinion arliculating an “undue burden® test that examiies whether
the challenged law places a “substantial obstacle™ in the path of those sccking to exercise a
fundamental right): Richmgnd v. J.A, Croson Co.. 488 U.S. 469, 493 (1989) (phurality
opinon detcrmining what classitications arc “benign” or “remcdial” by cxamining how
closely the classilication fils the goal or purpose it is intended 1o scrve); Adarand
Constryglors, Ing,. 515 1.5, at 226 (simikr).

47-



Similarty, the Burdick balancing test calls tor a carcful and independent cxamimation
ofthe extent of the burdens that an clection law imposes on First and Fourleenth Amendment
rights m order to “smoke oul”™ illegitinale or covert uses of such burdens. The Burdick
balancing lest also contemplates that an election law may impose an unduc burden on a
person’s [undamental right to vote by means of burcaucratic hurdkes which IMpOSE
substantial obstackes on the exercise of that right.

But the test is flexible cnough Lo allow for many election procedurcs which impuse
“very linited”™ burdens on the right 10 vore, Burdick, 504 1.8 at 437, in Burdick, lor
example, the Supreme Court upheld a chaflenge to a Huwaii law ihat prohibited volers from
casting “write-in” voles lor candidates, where this prohibition was “parl of an elecioral
scheme that provides constilutionally sufficient ballot access™ by vther means. Id. at 441,
That Liw, and other laws which the Supreme Court has upheld under the Burdick test, did
not place restrictions on who could vote, but only regulated the manner in which candwdates
of propositions could appesr on the ballot, Sew id.: lmmmons. 520 1.8, at 363-64; ¢t
Walker, 450 F.3d at 1099-1105 (cxplaining why a supermarority requirement for placing
wildlife-relaled citizens® initiatives on the Ulah bellot did not trigger strict serutiny), Thesc
authoritics suggest that the Burdick et allows Lhe government more leeway 10 control what

appears on the ballot, as opposed 1 the more basic question of who is permitied Lo cast a
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ballot, because there is a vory specilic and extensive history of ¢lection fraud and other
abuses surrounding the content of ballots,

In (he context of clection challenges. this intermediate level of' judicial scrutiny
applies 1o claims brought under the Equal Protection Clause of the Fourteenth Amendment,
a8 well as those brought under the Tirst Amendment  See Burdick S04 118, at 434,
Accordingly, [ First apply the Burdick balancing test o PlaintilTs’ cqual-protection claima,
anil then turn o (heir First Amendiment claims.

C. Application of the Burdick Balancing Test
to Pluigtiffs’ Equg| Protection Cluims

T'he tirst step in applying the Burdick balancing test i8 1o * ascertain ‘the characier and
magnitude of the asserted mjury to the rights protected by the First and Fourteenth
Amendments that the plaintill seeks to vindicate.’” L lple By, of

Llegtiong. 462 F.3d 161, 184 (2nd Cir. 2006) (quoting Anderson. 460 1).8. at 789 The

Court “must make thar assessment not “in isolation, but within the context of the stale’s

overall scheme of election regulations.”™ Id. (quoting

of New York, 232 F.3d 135, 145 (2d Cir.2000)). Such “review is neither formalisiic nor
abstract. Instead, we must turn a keen eye on how the electoral scheme functions in luct;

indeed, ‘it s cssential (o examine i a realistic light the extent and nature of [the scheme™s|

“This history i set forth in Burson v, Freeman. 504 118, 191, 2006 (1992) (phirality
opinion), which details how elections in the United Stales evolved [rom open, oral voting (o
the use of a variety of privately-issucd unc(ticial paper ballots, which were eventually
replaced by the requirement of & state-issued, siandardiced scerct ballot in order 1o deter
clection [raud and voler miimidation at the polls. Sce also [immongs, 520 1.8, al 1368-69.
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impact on voters.”™ 1d. {quoting Bullock v, Cyrier, 403 .S, 134, 143 (1972} 1t is only after
performing this first step (n the analysis that the Courl can determine the corresponding
welght of the government’s terest in burdenimy the right 10 vote, as well as the degree of
tailorig between such burdens and interests, that must be shown in ordet (o survive judicial

scrutiny. See Tinunons, 520 1.8, al 358-54,

[a tns case. PPlaintiffs’ equak-protection claims rost on ihe theory that the Ociober
2005 City Charter amendient classifies Albuquergue residents inio two smilerly situated
groups and then places burdens on the voling rights of one group that do not apply to the
other." In particular, Plaintiffs claim that the October 2005 City Charter amendment makes
a classification between absentes voters and in-person voters and then forees election judpes
1o make further classifications among m-person voters when they mlerpret the new photo 1D
requirement on election day. Plaintiffs contend that because the new law fails Lo provide
clear guidance as to how theae classilications are 10 be implemented when chizens appear
al their polling places to vole on election day, arbitrary or discrimmatory enforcement with
respect Lo similarly situated volers is almost certain to resuli.

My analyais of these claims focuses on the threat of arbitrary or discrimmatory

enlorcement among similarly situated volers who appear at the polls on clection day, rather

"Whiks the partics were conducting discovery and cxchanging cxpert reports, Plimbffs
atlempled to gather evidence that the Octaber 2005 City Charler amendment will have a disparatehy
adverse impact on Native American and TTispanic volers and iherelope imples an invidious racial
classilication. |Ex. 1, 2. 3.4 1o Doc, 44.] Such a theory of racial diseriminanion s nol considered
bege beeanse PlaintifTs tuter withdrew (heir proposed expert lestmony on this subject. |Doc. 51.)
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than the obvious practical diflerences between voting in person and volmg by absentee
ballot.  Voting in person at a polling place on election day IMposes some unavoidable
procedural burdens, such as physically showing up at the polls, which do not apply to
absentee voters, Such obvious and unavoidable differences between in-person voting and
absentee voling are not subjeet 10 challenge here.

W ith respeet to in-person voters, Plainti(Ts contend that the Ociober 2605 City Charter
amendment mmposes a new and miore substantial obstacfc than the simple lask of showing up
at the polling place on clection day, because of the additional eligibilily requirements for
obtainirg a photo 1D, as well 43 the extra time and resources that are needed (o ensure that
one’s photo 1D will be considered current and valid by election officials at the time of the
nexl municipal election.

Wilh respect to these photo 11D requirements, PlaintilTs contend that Defendant's
mlerpretation and cnforcement ol the October 2005 amendment will resuil in arbtrary
distmetions among similarly situated persons who appcar at their precmet polling place 1o
attempt to vote on ekection day. The new Law provides no definition of what makes a photo
1D card “eurrent” or “valid,” and the deposition testimony of the City Cherk, Defendani
Santillanes, states that it will be keft up o cach election fudge at cach precinet to decide
which photo T cards count as “current™ and valid™ for vollyg purposes.  As a result,
Plaintiffs conlend that some otherwise qualified ATbuquerque residents will Jikely be denied
the night to vole lor a vaniety of reasons (much as a physkal appearance thal no longer
matches the photo on the 1) card, an 1Y card that has passed s expiration date on election
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duy, an D card that tists a dilTerent address than what is rellected in voting records. or an
I card that lists a diflerent name due (o receat marriage or divorce), while other smilariy
situated residents whose TN cards have the same characteristics will be accepled by dillerent
election judges as “current” and “valid”™ for voting purposes.

‘This equal-protection theory follows the rcasoning of the Supreme Court's per curiam

opmion in Bush v. Gorg, 531 11,8, 98 (2000), which has its roots in carlier votng-rights cases

such as Loujsina v. United States, 380 1.5, 145 {1965). and O Bricn v, Skinner, 414 1.8,
524, 530 (1974}, Bush v, Gore involved the meithod by which the [lorida Supreme Court
ordercd the manval recounting of punch-card ballols in the 2000 presidential election.

Much of the controversy . . . revolve|d] around balkol cards designed 10 be

perforaled by a stylus but which, cither through error or deliberate OMISSIoN,

have notbeen perforsied with sufficient precision lor a machine 1o register the

perforations. Tn some cascs a piece of the card-a chad-is hanging, say, by two

comers. [n other cases there is no separation at all, just an ndentation,
Bush v. Gore, 531 LS. at 105, Onc of the constitulional defects in Florida™s methed of
recounting such ballots was that it required the recount teams 10 discern “the intent of the
voter” solely by interpreting “the marks or holes or seratches on an inanimate ohjeet, a picee
of cardboard or paper.™ [d. at 106.

Because they pave the recount leams no objective statewide criteria for decidin 2 how
Lo interpre! the marks on the ballot, “the standards [or BCCeplmg or refecting contested balots
nughl vary not only from county to county but indeed within a single county trom one
recount team o another,” Jd. The result was that the voles of similarly situated volers (e.g.,
those who did not press firmly enough (o completely perlorate their hulfots} night be treated
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diflerently depending on which recount toam mterpreied their ballots. Sege id. at 107, Tven
though these problems may have aflected only a small percentage ol the ballots, the Supreme
Court determined that such arbitrary and disparate counting of ballots cast by smmilarty
situated voters violated the Equal Protection Clause. Sexid. af 109,

Bush v, (Gore i3 nol the first oceasion on which our Supreme Clourt has found a
constitutional vielation where 1 state or local law leaves clection officials with such
unbridk:d discretion hat arbitrary and disparate treatment ol similarly situaied voters is
almost certain Lo resuk. In Louisiana v, Unjted Staley. IR0 LLS. at 149, the Courd struck
down the State of Louisiana’s “inlerprotation test.” which requircd “every applicant
thercaiter o ‘he able o understand’ as well as ‘grve a reasonable mterpretation® of any
section of the State or Pederal Constinkion “when read to him by the registrar’ ™ in order 1o
be eligibic to vote. Id, (quoting La. Const, Arl. VT, § i{d}}). The problem with this test was
that it

vested in the voling registrars a virtually uncontrolled discretion as to who

should vote and who should not. Under the State’s statites and constitutional

provisions the registrars, without any objective standard to gukie then,
determine the magner m which the inlerpretation lest is to he given, whether

it 15 to be oral or writlen, the length and complexity ol the sections of the State

or Federal Constitution to be understood and mterpreted, and what

interpretation is to be considered correct
Id. al 150; s¢q also Schinell v. Davis, 81 F. Supp. B72 (S.D. Ala.). gI1"d, 336 1).8. y313 {19493,

Another example of a law which relies on a “wholly arhitrary™ classification to
“diseriminale between categories of qualilied voters™ is found in ’Brien, 414 LS. ai 530,
Al the timg thal case was decided, New York's absenlec-volmg law permitted “those held
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in jail awaiting irial in & county other than (heir residence™ to regiater by mail and vole by
abseniee ballot. but “completely denied the hallot™ to “persons confined for the same reason
in the county ol their residence.™  Id, at 530. " Thus, under the New York stamtes, two
citizens awafting trial-or cven awaiting a decision whether they are o be charged-sitting side
by side m the same cell, may receive different treatment as to voling rights,” based solely on
whether they arc being detained mside or outside the county of their residence. Id ar 329,
Rejecting the notion that such disparate trcaunent could be tolerated because il was the
unanticipated consequence ol g poorly drafied statute rather than the intentional result of
“legal design,” our Supreme Court coneluded that the distinction between resident and non-
resident detainces was “wholly arbitrany and could not survive judicial scrutmy under the
Equat Proteciion Clause. Id at 530,

Both " fBrien and Loyisiang v, Upited States predate the bualancing test articulated in
Burdjck, 504 118, a1 433-34, and Push v, Gge docs not explicitly relerence the Burdick (est
either. Nevertheless, the classifications at issue in these cases could nvoke heightened
scrutmy under the Burdigk test because the character and magnitude of the burden on the

constitutional right at issuc was substantial,

L _'ztﬂll.u.u_!i_':_imeﬁ}_ﬁuhe Burden Jmposed

0 Cl parter Amendment

In the present case, Pluintiffa are claiming thal they and their members (ace a
substantial risk that they will not be abk: to vole or their votes will not be counted in Chiy

elections because their photo D cards will be rejected when they appear at the poliing place
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ty voie on cleclion day, and because there will notl be cnough time left for them to east an
absentee ballot or obtain another form of idenlilication when they first learn that their
existing photo I card is rejected.” Plaintiffs also claim that like Bush v, Gope and O’ Brien,
the different treatment of similarly situated voters resulting from City election officials’
varymng inteepretations of the photo [D requiterneni will produce resuhts thal are “wholly
arbitrary.”

Lagree with Plainulls that the bureacratic hurdles entailed by the October 2005 City
Charter amendment mey present a substantial obstacle in the path of Albuquergue vuters
even iFthey do nol amount to a calegorical ban on voting. Both the Supreme Court and the
Tenth Circuit reached a similar conelusion in detcrmining the severily ofthe burden intposed
by a Colorado taw which placed a scries of burcaucratic hurdles in the paths of individuals
seeking 10 cmeulsie and gather signatures to place citizens iniliatives on that state’s baflot.

See Am. Consgt Law Found., Tng, v, Mever, 120 F.3d 10921 101-04 {1(nh Cir. 1997}, aft"d

sub noqn,. Buckley v, Am, Const. Taw Foupd. Inc,. 525 ULS. 182, 197-200 {19949}, Buckky

15 particularly relevant to the type of analysis required in the present case, and therefore it
warranls more detaiked discusaion below.
lhe Colorade law at issuc in Byckley required petition circulators 1o wear

wentitication badges displaying their names at the time they are soliciting signatures from

*The October 2005 City Charter umendment provides for a grace period ol 10 days during
which City ¢lection officiaks may count the provisional batlos ol those whe failed to provide a current
amkl valid photo 1D card at the polls on election day 1T certain roquirements are mel
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voters. Our Supremic Court concluded that this requirement imposed a substantial obstacle
to the exercise of core political specch in election campaigns, citing evidence that it had the
etTeet of discouraging people [tom acting as petition circulators due (o lears of retalialion or
harassment, and thereby Limiled the pool of people who were willing Lo act as petition
circulators. See Duckicy. 525 1.8, at 197-98.

The State’s justification {or imposing the ID badge requirement was (0 make il easier
for the public to ideniily (and for the State to apprehend) petition eirculators who cngage in
misconduct, thercby helping to deter (roud and dininish corruption. See id. at 198, 204-05,
While recognicing the importance of the State’s interest in deterring [rzud and corTuption,
the Supreme Courl nevertheless concluded that the TD badge requirement was not carelully
tatdored to advance this important mierest and that less restriclive means for doing 20 were
available. In particular, the State could advance its interest in idealitying petition circulators
who engaged m misconduct through other provisions of the Colorado law which required
pctilion  circulators 1o include their name, address, and sipnature on an affidavil
accompanymy the petition when it & delivered to clection officials. See id. at 198-99, 2{4-
0s.

In striking down the D badge provision, as well as other procedural requirements ol
Colorado Liw. the Supreme Court noted that its decision “ia cntirely in kecpme with the
‘now-settled approach” that state regulations “impos[ing| “severe burdens” on speech . . |

[rmust] be narrowly tailored to serve a compelling slate interest.”™ Td at 192 n.12 {quolmg
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Burdick., 504 L1.5. at 434, and citing concurring opinion of Thomas, 13,5 Thus, Buckley
shows thal the Burdick test may require heightened serutiny ol an election law even when
the burden imposed by that law only involves bureaucratic hurdles {such as rcystration and
identification requirements) rather than an outright ban on a constitutionally protected
aclivity (such as voling or engagmg in core political specch}

A federal district court recently reached similar conelusions in assessing the severily
of the burden mposcd by a Georgis law cstablishing a photo LY requirernent for voting in

person al the polling place on election day. See Commen Cause/Georaia v, Billups, 43¢ .

Supp. 2d 1294, 1345-50 (N.D. Qa. 2006). There the court reasoned thal the (Georgia pholo
I requirement would impose an unduc burden on the right o vote because volers who
tacked the necessary photo I card woukd have insufficient time and resources o leamn of
this new requircinent and make arrangements to obiain the necessary form ol identification
belore the next efection. As a result, vorers were likely to be surprised or confused by the
new requircraent when they appeared at the polls to vole in that ekection, and at thal point
voters would leck both the time and the knowledge necessary for them to rcmedy any delects
in their identilication belore the election was over, gee id, al 1345.50),

Interpreimyg Missourt's state constitution. the Missouri Supreme Court reached the
sanmie conclusion m enjoining the new photo TN reguirement i that State™s clection laws, Sec

Weinschenk v. State, 203 S.W.3d 201, 212-15 (Mo, 2006}, The only permissible lorms ol

"*The T'enth Circuit opinion which the Supmerne Cour aftirmed on this pomt & more explicit
m its reliance on the Burdick balancing rest. See Meyer. 120 1°.3d at 1097-98, 1101-03,
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identificatton available to some voters subject to the new Missourd law arc a Missouri
driver’s license, a Missoun non-driver’s license, or a Uniled Statcs possport. Seejd, al 212,
The State’s authority to make Lhese forms of identification zecessible to voters in the luure
is limited by the Federal REAL D Act ol 2005, Pab. L. 109-13. Diy. B. Tit. I, which
conting strict new documentation requirements for proving one’s idenlity and cilizenship
for purposes of obtaiming a passport or State-issued license or (D card. Seg id. at 207-08.
1hus. the process of oblaining a qualilying photo 1D card necessarily enteils some cXpense

and a significant degree of advance planning by the voler betore the election, Sewd. at 208-

fo.
While both the [acts and Lhe legal claims at issuc in the case at bar are distinguishable
in some respeets from those at issue m Billups and Weinschenk, T neverhekess find the

reasoning ol these cases o be instructive with respect Lo the burdens thag Albuquerque’s
phote 11D requirement will impose on voters. As of this date, the Federal REAT. 1D Act of
2005 remains in foree. so the Missouri Supreme Court’s assessment of the time and resources
that may be needed to obtan a new state-issued T card under that new federal law applics
in New Mexico as well. The [oreseeable resull is that volers whose existing forms of
identifiation are rejected by clection judges at the polling place on election day may not be
able 1o obtun a new D) card [rom the State within the 10-day tie Yimit provided in the
October 2005 City Charter arnendment,

Whilc oblainmg the new form of photo LD card issucd by Lhe City Clerk's office may
remain an option, the record in this case is very sparse with respect to any efTorts the Cily
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has undertaken. or pians to undertake m the furure, to educate voters about this option. This
sparse record stands in contrast to Biljups. where the State of Creorma made an extensive
record ot the efforts its ekeclion officials were making to educate voters about the new |aw
and make photo 1D cards accessibke 1o them. ™

In the case al bar, the partics have more thne than Cicorgia voters Lo prepare lor the
next regular election at which the October 2005 City Charter amendmoent will be
implemented for the firsi time on a City-wide basiz. but there is much kess evidence i (he
record of any efTorts made or planned by the City Clerk's office or other City officials o
cducate voters and election personnel about the requirements ol this new Jaw and make city-
izsned photo TTY cards more accessible to those who might need them in order to vole. For
example, the record does not contain any regulations or instructions issued by the City Clerk
lor mplementing the October 2005 City Charter amendment,  Neither the fext of the
amendment not the evidence of record contain any provision or plan for the City to
appropriate  funds for voter-cducation efforts or otherwise inform voters in advance about

the new photo [D requirements through public-service announcements, letters, and the like.,

"“I'hese eMorts incuded running public-service announcements on radio stations to educale
voters aboul the pew reguirements (lor which the State had o $250.000 voter-cducation budget),
developing “a letler for voters thar explaims Lthe 2006 Photo 1Y Act and the availebility of Voter 1D
cards,” providing cquipment, training, and personnel for sumyg photo 11 cards 1o reyristrar’s o ffces
or “DDS service centers™ in each of the stule’s counties, and operating a mobile tacility for issumy
photo 1T cards known as the * GLOW bus” thal could travel Lo voters with mabilily or ransporurgon
problema. Seeid, at 1345-46; ser alsn Compmon Cawse/Gearaia v, | hups, 406 1. Supp, 2d 1326,
1338 (N.D). Gra. 2006 (explaining the GLOW bus and olher measures in the context af ETUnting a
preliminary mjunction (o stop Ao carlier version of the Georgin photo D satute [rom going into
cllesl).
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The form of photo N card issued by the City Clerk’s oflice is complelely new and,
therefore, previously unknown 1o volers.  And unlike Georgia's slatewide law, the Cily of
Albuquerque’s photo ID requireinent orty applies in certain rmuncipal ckeclions, 30 volers
may become confused about the diflerence between the requirements for voling in such
municipal ¢lections and the requitements for voling in statewide clections or school
clections.

The Supreme Court has recognized (hat “conflicting orders™ may “resull movorer
conlusion and consequent incentive to remain away from the polls.” Pyurcell, 127 8. CL at
7. In addition to the contlict between the provisions of the October 2005 City Charler
amendiment governing Albuguerque’s municipal ckeetions and the provisions of IHTAV A and
the State Election Code governing statewide elections. the evidence of record in Lhis case
also shows a conflict between Delendant Santiltanes” interpretation of whal forms off photo
M are ~current” and “valid" under the October 2005 City Charter amendment, and the
interpretation oflered by her assistant, Ms, Fulgenzi Defendant Santillancs’ deposition
testimony indicates that she would keave it up to Lhe election judges at each polling place to
decide on eleclion day which forms of phote T are “curment” and “valid.” [Santillancs Dep.
al 23-24_31-32, 37-38.] Under this approach, Defendant Santillanes would allow a photo
I 10 be (reated as current and valid il'it has an expiration daie that precedes the election day
by a fow days or weeks, while M3, Fulgenzi would apply a bright-Tine rufe that photo 1D
15 not currenl or valid if it containg an expiration date that precedes the election day.
[Santillancs Lep. at 22-26. 35-38; Tulgenzi AT 1918, 19, 25.]
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This approach does not amount (o the “clear guidance™ that the Supree Court
recognized as necessary in Purcel], 127 S, €t at 8. The apparent inconsistencies in the
expresscd opinmons as to how the City Charter amendment will be enforced at the polling
place are themselves inconsistent with the City's obligation to avoid arbitrary and disparate
treaiment of the volers.

For these reasons, Teonclude that the October 2005 City Charter amendment Imposes
a significant burden on the right (o vote.  PlaintifYs have shown that surprisc or confusion
about the photo TD requirement and the bureaucratic hurdles it rnposes is likely to
discourage--if not disenfranchise--a signilicant number ot Albuguerque volers who appear
at a pollmg place 1o vote on the next municipal cleetion day. cspecially given the lack of
clarity or definition in the text of the amendment itsclf, the absence of any speeific plans for
voler-cducation efforts to be underiaken by the City, and the fact that the City’s pholo T
requrement diflers significantly from the identification requiremnents that voters have
expericnced in past elections (including the 2006 elections m which 1IAVA and the 2005

amendments Lo the State Ekection Code were implemented for Lhe first time).

2 Determining Whether the October 2005 City Charter Amendment

Tail Prev ture nces er F

The nextstep inthe Court’s equal-protection analysis is (o evahiale the revus helween
the burden it imposes and the governmental interest that it serves. Because Plaintiffs” eyualk
protecton claim invokes an intermediate level of judicial scrutiny. 1 conclude that Defendant

mudt bear the burden of providing & reasoned explanation, supported by at keast some
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admussible cvidence, to show the QOctober 205 amendnient is tailored (0 advance an
unporiant governmental inlerest.

No one doubts thal preventing voter fraud and giving voters confidence in the
accuracy and mieprity of municipal ekeclion reselts is an importent and compelling,
governmental interest. Tt is also reasonable to infer that some [orms of voling, frand are
difficull to detect, and thus the absence of conchsive proof of their occutrence docs nol
mean that they do not exist. In this regard, (he City Council resolution piacmy the City
Charter amendment on the October 2005 ballot contains several findings relating to
irregularities in voler registration, and the evidence submitled with the parties” briefs
uggests @ variety ol irregularities in absentee voting which may be difficult tor clection
olficialz to detect.

But the Burdick test does not call for the Court o look for any conceivable,
generalized intorest that might serve as a justification for mposing a burden on the cxercise
of irst and Fourtcenth Amendment rights in the context of elections,!” Rather, this test calls
for the City to put forward “the precise inlerests [which serve] as justifications For the burden
imposed by its rule.” taking into consideration “the extent to which (hose interests make it
necessary Lo burden the plaintiff™s rights.” Buedick, 504 0.8, al 434 {quoting Anderson. 461

LLS. at 789) (emphasis added).

Ylar exampie, the Count cannot ok to the povernmental mterests which motivate phato 1D
lhws m other contexts, such as commercial ar travel or courthouse SECLUTTY,
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The precise interest put forth by the Cily as its justilication [or IMpasing a photo-{0D
requiretient at its municipal polling places is Lo prevent voter itnpersonation [raud among
voters who vote in person at their polting place on clection day. Of sigmificance, the text of
the October 2005 City Charter amendment onlty addrosses the proccdure For voting in person
al a polling place on clection day and says nothing about fraud or other rregularities in voler
regustration or absentee voling. The City Clerk does not administer voter registration, as she
relies on the County Clerk for Lhat function. And the County Clerk’s respunsibilities with
respect Lo voter regastration are governed by ITAVA and the 2005 amendiuents to the State
Election Code, which provide a means for preventing the type of voler-registration problems
wentilted in the City Council resolution cven in the absence of the October 2005 Cily
Charter amendment. Thus, the October 2005 Cily Charter amendment has no discernible
relationship Lo the goal of prevenling fraud or other rregularities in voter registeation or
wbsentee voting. Sce Billups, 439 F. Supp. 2d at 1350,

With respect (o the Clly s narrower mitcrost in preventing people from impersonating
anothet voler at the polls in order (o steal their vote, there is no admissible evidence in the
record that such voter impersonation [raud has occurred with any Irequency in past
municipal ekeetions. The City Council resolution placmg the City Charter amendinent on the
October 2005 ballot only reters 1o one alleged instance of votor impersonation fraud: that
mslance occurred in the 2004 presidential ckeciion, and the parties have presented no
admissible evidence about the details or mvestigation of that meident. There was alsao no
cvidence of this type of traud presented in Billups or Weinsehenk.
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While acknowledging that there was no specilic evidence of voter ipersonation froud
in Indiana. the majority opinion in Crawford mstead poinis o the rossibiline: of
impersonating a deccased or non-existent voter due 1o milated voler rolls, See Crawford, 472
I".3d 41 953-54. In the casc at bar, however, this possibilily is reduced by HAV A and the 20058
amendmaonts o the State Election Code. wﬁich strengthen the requrements for maintaining
current and accurale voter-registration rolls on a statewide basis. These portions of the 2005
amciidments to the State Eleetion Code will ailect municipal elections, msofar as the Cliry
Clerk relies on the voter-registration records kept by the Counly Clerk, and the County Clerk
is now subject (o the frand-prevention and recordkeeping requirements of these recently
cnacled state and lederal laws. See, ¢.g, N.M. Stat Ann. §§ 1-4-8. 1-5-30.

Unlike the record in Crawford. the Delendant in this case has made no showing that
the State of New Mexico is behind in its compliance with HAV A, the Stale Election Code,
or any other election law, Thus, in cxamining whether compliance with the City of
Albuguerque’s new pholo TD requirement is needed to combal the problem of deceased or
non-cxistent voters appearng in voter-registration records, the Court cannot reasonahbly infer
thal the State of New Mexico and its county clerks will [ail to comply with pre-cxisting
provisions of statc and {ederal clection law that are aimed ol correcting Lhe same problem.

For these reasons, I conclude that Defendant has prosenied no admissibke evidence
that the October 2005 City Charter amendment actually serves to cornbat an existing probkem

with voler impersonation fraud in municipal clections. T nevertheless examine the



plausibility of the altcrnative argument that this amendment may have some potential effeet
in preventing future instances of voter impersonation fraud.

Plaintiffs argue that the October 2005 City Charter amendment can have no such
prophylactic cflect because its definition of what constitutes a “current™ and *valid™ photo
1D is o vague, and because il contains a number of provisions or Features through which
persons secking to cast 4 traudulent ballot ur steal another's vote may circurvent the photo
ID requirement and escape detection. First and foremost among these fealures s the
exception for absentee voumy, which is atill governed by the procedure contamed in the
Municipal Flection Code. Under that procedure. it is still possible to steal another person’s
vote without the need to personally appear before cloction officials and present a photo [0

As noted above, 1L is not necessary 10 show a photo 1Y al any time under the
procedure for absentee voling contaimed in the Municipal Election Code. Indeed, it is not
EVCN necessary to appedr in person hefore an election oflicial at any time durmg the process
of upplying lor, recciving, and casting an absentee ballot, as all the required documents can
be mailed or delivered by a person claiming to be an immediale family member, Thus, for
example, it is entirely possible for an immediate family member 10 apply for, obtain, [0 out,
and cast an absentee ballot in the name of his or her spouse or parcnt, Defendant Santillanes
acknowledges this possibility in her deposition testimony. | Santillanes Dep.at 12} And
when such a fraudulent application for an absentee ballot has been accepled by eleclion
olticials. the voter listed on the application could be prevented Irom volmyg if he or she
subsequently appearced at the polling place on ekection day, either because the voting rolls
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would show that his or her vote already was cast by an absentee ballot, or because (he voling
rolls would show that an abscatee ballot had been mailed (o the address listed on the
fraudulent application. Under any of these scenarios, slealing or preventing someonc ¢lae’s
vaic by means of the abseniee voting procedure appears much easier, and cntails ntuch less
risk of gettmy caught. than attempting 10 impersonate another voler at the polls on election
day.

To cxuplain the exeeption lor ahsentee voting, Delendant asserts thal in-person and
absenlee voters are nol similarly situated. ‘Lhus. Defondant claims there is no basis {or
comparmg the two groups under an equal-protection Lheory. The Rokita court found this
Argument persuasive in evalualing an equai-proteetion chatlenge (o an Tndiana law that
trealed in-person voters difTerenily from absentee voters with respect 10 photographic
identilication. See Rokita, 458 F. Supp. 2d at 830-34.

Rokilg s inapposile on this poinl, however. because the Indiana lBw at issue in that
case imposed more restrictions on who was eligible to vole by ahsentee ballot than the New
Mexweo and City of Albuguerque laws at issue here. 1nlike the Indiana statuie at jssue in
Rokita. New Mexico’s Municipal Flection Code and Siate Tlection Code make absentee
volmg available (o the same class of voters who are cligible 10 vote in person at a polling
place on election day, as long a3 they meet the deadbnes for applymng for and delivering their
absentee ballol. There is no contrary provision in Albuquerque’s Clly Charter that would
make the class of people who are cligible for absentee voling different in any meaningful
way [rom the class ol people who are eligible 1o vote in person at a pollmg place on election
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day. The only difference between these 1wo classes Is that the abseniee voters have made
the cholce to apply for an absentee ballot and have met the applicable deadlines [or doing
540,

For the above reasons, the excepiion for absenlee voting without ptesenling, any
identification documents or personally appearing belure an clection ofticial presents a
significant oppottunity for circumventing the (taud-prevention requirement in the Oclober
2005 City Charter amendment. and this exeeption is not explained by any meaninglul
diflerences between (he situations of m-person and absentee voters. The existence of this
exeeplion lends to undermine Defendant's argument that the amendment cticclively targets
the goal of preventing future instances of voler impersonation fraud. See Rillyps, 439 T,
supp. 2d at 1350,

The fraud-prevention requirements ofthe Octlober 2005 City Charter amendment also
may be creumvented through the procedure for obtaming & City-issued 1Y card, becausc
there is a significant disparity between the requirements lor voting in person af a polling
place on election day and the requirements for oblaining & City-wssued photo 1D card for
voting purposes. [Under this new law, Albuguerque residents arc required to show a current
and valid photo 11} card in order W vote on a regular bellot on election day. Even to obtain
a provisional ballot. they must provide their date of birth and the last four digits of ther
Sacial Security number, and then retum 1o the City Clerk’s office with a photo [D card

within 18 days ol the municipal election,
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Bt the law contains no such requirements for oblaiming a city-Issued photo 1D card
Irom the Cily Clerk™s office belore or during election day. The October 2005 ¢ ity Charter
amendinet requires the City Clerk to issue a photo 113 card (o any person who provides the
name of 4 registered voter, claims that he or she is unablk to provide any of the listed
identitication documents, and then “swear]s| or affirm[s| in wTiting under penatty :}i"p::rjufy
thal he or she is the registered voter.” City Charter art, XL § 14. There is no requirement
that a person requesting a city-issued photo 1) card must provide any identifying mtormation
other than a name (such as & date of birth or last four digits of a Social Sceurity numbey),
There is no provision requiring persons applymg for a Cily-issucd 1) card o show that their
address matches the address shown on voter-registration records.  There is no Provision in
the October 2005 amendment for an expiration date, currenl sddress. or other wriiten
information (o appear on the City-issued photo 1Y cards, nor does the Oclober 20035
amendment require any procedure for keeping track of which voters have had such cards
issued m their names. The only confmation required of the Cily Clerk before isquing the
card is to check with the County Cherk lo make sure (he name given by the applicant is the
name of someone who i presently registered Lo vote. Once an individual has obtained (he
City-1ssued voter 11> card, the card is to be considered curreni and valid for purposcs of
voting in all ol the City’s future municipal elections. so long as the person whose entity is
bisied on the card remains on the voter rolk.

Finally, PlamtilTs contend that the October 2005 City Charter armendment will be
incifective in preventing voter impersonation fraud because the amendiment is VHEUC as Lo
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whal constitutes a “current” and ~valid™ livm of photo ID. The text ol the amendment itself
contams no definition of the terms “current™ or “valid,” and as noted above, there is
conllicling testimony [rom City clection officials as (o whether the expiration dale on an IT)
card provides a bright-lne rule for determmimg whether it is current. Moreover, the Oclober
2003 amendment allows lor alternative {orms of photo D which may not conlan an
cxpiration date (or other written information such as an address) thal can be used in
determining &s currency or validity. Tndeed. there is no requirement that the photo 103 cards
issued by the City Clerk must conlam such information for determining whether a card is no
knger current.

Allowing for cards with no cxpiration date, including those issued by unions,
professinal associations, privale businesses. and aoverniment agencics olher than the Staie
of New Moxico makes il loss likely that municipal election officials will be able o discern
end recognize the features that distinguish a lake or outdaled card from a current and valid
one. Aliowing cards that were issued several years ago or lack an expiration date increases
the likelihood that the photographic image depicted on the card no longer matches the current
appearance of the persop presenting it 1o vole, and the absence of such a match signilicantty
decreases the uselulness of requiring a photograph on the 113 card lor identiiTeation purposes.,
And without any discernible eriteria for distinguishing hetween luke and real cards {or
between current and ouldated cards). election officials are morc hikely 1o implement and

enforce the pholo 1D requirement in an arbitrary or inconsistent manner,
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These considerations raise high the prospect, it not the likelihood. that the methods
for delermining what documents count as “current” gnd “valid” forms of photo ID under (he
amendment may be so vpen to the discretion of election judges thal they produce completely
arbitrary results, where two voters with the exactly the same type of phota 11 card arc treated
differently depending on which polling place they use to vote in & particular municipal
clection. And because the law allows provisional ballots to be given onfe in the case of
voters wha {ail to produce the requisite pholo I card, it is possible for cntire groups of
volers to he arbitrumly disenfranchised if. for example, their polling place runs out of Terular
ballots, or the City is presented with any of the other situations in which a person might
request a provistenal ballol (2.g.. a voler goes to the wrong precict to vote or there is a
clerical crror resulting in the voter’s absence irom the voling rolls for that precinet). Such
arbitrary or random results do not advance a kegilimate stale interest in any meaninglul way.
Sce Bush y. Gorg, 331 U.S. at 109; O'Brien. 414 U8, at 530,

My conclusion that the October 2005 City Charter amendment lacks 2 plausible,
close-1itting relationship to the actual prevention of voter impersonation fraud docs aol imphy
that all faws which scek 1o prevent fraud in the conduct of clections suffer from the same
delects. Inthbisregard, the 2005 amendiments lo the State Election Code provide an example
of a law that provides less restrictive altornatives lor identifying voters at the polls while at
the same tme Jeaving fewer Inopholes avaitable [or stealing another person’s vote,

The 2005 amendments 1o the State Election Code provide kess restrictive alternatives
than the October 2005 (lity Charler amendinent beeanse in addition to presenting a photo 11D,
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the former law allows voters Lo identify themselves by means ot unque identifiers such as
o date of birth and the Tast four digits ot a Social Security number. Sce, ¢.o. N M. Stal, Ann.
§§ E-1-23.1-1-24, 1-12-10. The requirements for such enigue identificrs also apphy to
absenlec voting in statewide cleclions subjeet (o the 2005 amendments (o the State Election
Code, see, ¢.g., N.M. Stat. Ann. §§ 1-6-4 to 1-6-9, so absenlee voting provides less o' a
loophole, and Iess ol a disparity. in comparison 1o (he requirements for I0-PETSON VO in
statewide ¢leclions.

The State Tection Code also bs fess restrictive because Tt provides more optlions for
usmg provisional balksta and does not restrict (hat option (o instances where voters [l to
present a current and valid phota 1D, See, c.g, N.M. Stat, Ann, §§ 1-12-7.1, 1-12-7.2, 1-12-
8. Thus, 1 election oflicials run oul of regular ballots, or if there & some other type ol
clerical error which prevents a votee’s name from appearing on the voting rolls for a
particular preeinet, the 20035 amendments to the State Election Code do not necessarily
prevent thal voter from casting a provisional bailot.

Further. the proccdures for issuing statewide voier 1) cards under the 2005
amendments to the State Clection Code differ significantly rom the procedure for City-
issucd photo ID cards stated m the October 2005 City Charter anendment, ‘L'he statewide
voter 1> card procedures are less burdensome beeause they place an allirmarive obligation
on County Clerks Lo mail a card to the sddress of record for each registered voler in the State,
instcad ol requiring volers Lo take the initiative and ravel to the City Clerk’s oifice in order
1o apply for a card. Scg, ¢, NM. Sial. Ann. § 1-11-12.1.
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[he existence and availabilily of such less resirictive measurcs s a relevant
consideralion in applying the Burdick test. In Buckley, lor example, the Supreme Courd
conchided that there were existing provisions of Colorado Law that provided the State with
less restrictive means of meeting its need for idenlifying petition circulators, See Buckley,
325118, ar 195-99. Similarly. both the RBillups court and the Weinschenk cour concluded
that there were kess restrictive measures available for preventing the type of voter fraud that
the photo I requirements impused by Georgia and Missouri law wore mtended to curtail
Sce Billups. 439 F. Supp. 2d at 1350-31; Weinschehk, 203 S.W.2d at 217-19.

Accordingly, Feonclude that the October 2005 City Charter armendment at issuc in the
cise at bar violates the Equal Protection Clanse because it imposes a siemiticant burden on
the lundamental right to vote. and because that burden is not adequately lailored to meel t.hc
City’s Inlerest in prevenling voter impersonation fraud al the polls. The law is not fikely (o
bave a prophylactic offect in future ebections because it conlains many loophoks ithrough
which a person seeking to steal another’s vote could pass. Fmally, the evidenece of record
contains conflicting interpretations of the new law by (he City"s own clection officials.
Plaintiffa have shown that this lack of clear guidance, and the unbridled diserction it lcaves
0 ¢leclion officials at cach particular polling place, will likely result m arbitary and
inconsistent treatment of similarly siluated voters. See PBush v Gore, 531 1.8, at 106-07,

D. Plaintiffs® First Amendmept Claimy

In addition 1o their equal-protection claims. Plaintii¥s contend that the October 2005

City Charter amendment vielates their First Amendrment right to frecdom of speech.
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Plantitt’s primary First Amendment theory is that the Oclober 2005 City Charter
Amendment lalls under the “void for vupueness™ doctring because it provides no chear
deltnition of what makes a photo T card “current” and “valid.” Anim permissibly vague law
may raise Frst Amendment concerns when one considers its lendency to have a chilling
ellect on the exercise of conslitutionally protected lorms of cxpression, See NAACE v,
Bulten. 371 LIS, 415, 432-33 (1963).

In order to mmvoke the First Amendment, Plaintils contend that they and their
members are engaging in “core political specch™ when they #0 Lo the polls and display their
exercise ofthe elective franchise in the presence of their neighbors and cominunity members-
as il voling was a symbolic gesture analogous (o assembling tor 2 demonstration or waving
& picket sign on a public stroet or sidewalk, Under this First Amendment theory, Plaintitts
claim that the act of voling st the polling place on election duay conveys a public message
about (he importance of democrucy oc representative government. Plaintifls further assert
that the October 2005 City Charter amendinent secks to discourage or restriet their efforls
lo convey Lhs core political message by imposing a photo 11 requirenicnt that docs not apply
to absentec voling.

I'question whether these concemns about the October 20603 City Charter amendmen
are propetly raised under a First Amendment theory hased on the right to freedom of speech,
1he probleny with Plaintiffs’ First Amendment theory is that it conNates the act of voling at

the polling place with “core polilical speech™ in a traditional public [orum,



While recogninng the fundamental nature of the right to vote, the Supreme Courl's
[irst Amendment junsprudence also recognizes that polling places are not traditional public
forums for engaging in political spaech. lndeed, the Supreme Court has recogaized that it
15 sumetimes neecssary Lo resirict speceh in order Lo protect the right to vote,

For examphe. a plurabity of the Supreme Court upheld the constiutionality ol a
Tennessee luw that “prohibits the solicitation of voles and the display o campaign materials
within 100 leet ol the entranee o a polling place.” Burson v. Trecman, 504 .S, 191, 193
(1992}, The ratienale for this ruling was (hat the political speech which came under the
purview of the Tennessee law presented an mpediment to the exercise of the fundamental
rght to vote, and the State had a sulliciently compelling interest for prohibiting the former
in order o protect the lamer, See Ki, al 199200, tThe Court was carelul io detail the
historical circumstances which led to the adoption of the secret ballot, and to explain why
the adoption of this procedure was neecssary 1o prevent voters from being intimidated by
persons campagming for their voles as they “ran the gounilet™ to the polls in order to cast
their ballot."® See i, al 200-06.

Bevuuse the act of voting in person at a polling place on cleetion day is done in secret
in a protected ares where onc is not immediately subject (o the campaigning and palitical

messages of others, I question whether PLuintills are sending a symbolic message to their

*As explained in a sepurate concurring opinion by Justice Scalia, the adaption of the secret
ballot makes it difficult to say that a pollmg place is a “tradilional public forum™ where First
Amendment rights are al their zenith, 8¢ wd, at 214,
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ncighbors and communitics by enlering the voting booth to cast a secret ballot on clection
day. If PlamiTs and their members want to make 1 public demonsiration in conjunclion
with going (o the polls, the wraditional public fonun for such a demonstration is the sidewalk
of sirect several leel outside the polling place. The Oclober 2003 City Charter amendment
imposes no burden on Plaintiffs" ability to demonstraie publicly in that location. The
amendment only requires Plaintiffs to show a photo [LY in order (o enter the polling place and
vole by secret ballot, not to demonstrate outside the polling plice in view of their neighbors
and the general public. For these reasons. I conclude that PlaintiiTs cannot construct a
separate and distmet First Amendment theory based on their attempl to equate the act of
voling by sceret ballot with a form of symbolic expression in a public forum.

This conclusion s nol fatal to Plaintills’ ¢laima, because Plaintiffs need not rely on
such a separate and distinet First Amendment theory in order to mvoke heightened scruliny
of the October 2005 City Charter amendment in this case.  As previously discussed, the
ratonak underlying First Amendment precedents such as Bugkley applics just as easity to
Plainti{Is* equal-protection theories in this case, even if these theories rely on the notion of
voting as a fundumental right rather than the notion that voting at a pollng place is core
political speech in a traditional public forun.

Similarly, the “void for vagueness™ doctrine imvoked by PlimiiiTs in this case is not
limited to the First Amendment context. This doetrine also encompasses claims that way be
ruised under the Duoe Process Clause and the Fqual Protection Clawse of the Fourtcenth

Amendment.  S¢¢, ¢, LIl v. Colorado, 530 118 703, 732 (2000) (noting that an
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E. The Appropriate Remedy for the Vigation of Plainptiffs’
Constlfutional Right to Equa) Protection Undey the Law.

A determinatton that the October 2005 Cily Charter amendment is unconstitutional
does not end the Court’s inquiry, because “|glenerally speaking. when confronting a
constitutional flaw in a statute, we try to limit the solution to the problem. We prefer, for
example, (0 enjoin only the unconsiitutional applications of a statute while leaving other
applications in force, orto sever its problematic portions whike leaving the remamnder intact”

Ayotte v. Planned Parenthood of N, New England. 126 5. CL. 961, 967 (2(:06) (cilations

omitted). The Court ako may draw on traditionz] equitable factors in lashioning a lorm of
myunciive relief that will remedy the constitutional (laws of which Ilaintiifs complain in
Cout | of ther Second dmended Complatnt. Sec Lopegs Torres, 462 F 3d at 204 ( applying
these principles in the context of a constitutionai challenge to slale election faws).

The Supreme Court has articulated three Gactors which inform the Court’s inquiry into
the severability of'any portions of the Getober 2005 Cily Charter amendment that are found
lo be unconstitutional: (1) courts must ey not (o nullify more ol the text of the amendment
than 1s necessary, (2} courts must refrain from rewriting the text ol the amendment to
conform il 1o constitutional requirernents, and (3) courts cannot use their remedial powers
lo circuntvent the inteni ol the legislative body that cnacted the amendment. Avolle, 126 S,

Ct. al 967-08. Similar considerations apply under state law.  See 6001, Ing, v, City of

Albugyeryue, No. 02-97 MCA/DIS, slip. op. at 11-14 (D.N.M. Mar. 22, 2002) {unpublished

menorandum opinion and order).
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In this case, the main target of PlaintiTs’ complaint is the requirement that the
requested Mentilicalion consist of a photo [ card, and the requiremeni that the 1D card be
current and valid. While the Court has identified less restrictive aternatives through which
the City of Albuguerque might remedy this coinplaint, it is not the Courd's role to write such
alternatives into the October 2005 City Charter amendment in place ol the language the law’s
drallers have selected. The Court cannot “rewrile a state for local] law (o conform it 10

constilwbonal requirements.” ¥irginia v. Am. B s Ass'n, 484 U5, 383, 397 {19R88),

and this prinerple applies with special [orce when, as here. *“line-drawing is inherently
complex.”” Lopez Fommes. 462 T.3d at 206 (quoting Ayotte, 126 8. CL. at 968),

Another potential remedy is to sever the unconstitutional requirements from the
October 2005 City Charter amendment by striking the words “current,” “valid.” and “photo™
or “photographic™ wherever they appear in the amendinent’s text. The result would be &
regulation that ailows volers (o use any form of ID card with their name on it reeardless of
whether il is outdated, invalid, or lacks a photograph.

It is doubuul (hat this result would accord with the legislative intent of the City
Council, Mayor. and Albuguerque voters who approved this new law. The requirement of
a photographic form of identification that is both current and valid is the central componcnt
of the October 2003 City Charter amendment. To delete these requirements from Lhe text

ol the amendment would defeat the amendment's entire purpose.
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The third potentisl remedy 18 Lo sinke ihe entire lext of the October 2005 amendiment
from the remainder of the Cily Charter. [n consideration of the principles set forth above and
the relevant law, Tapply this remedy here.

Striking the October 20053 amendment [rom the City Charter leaves the City of
Albuquergue with a discernible procedure [or conducting its municipal clections, Under its
choice-of-law provisions, the City Charter botrows the requirements of the Municipal
Fleclion Code when the City Charter is silent on matters of ekection procedure, and the
Municipal Election Code in tum borrows some provisions [fom the State Electiion Code.
Thus, the provisions of the Municipal Electon Code, as supplemented by the State Ekection
Code, would set lorth the voumyg procedure the City is to use in future municipal clections,
al keast undd the L is next amended.

'The partics debate in their briels whether, | (he absence ol the October 2005 City
{harter amendment, the identification requirements in the 2005 amendments to the Stare
Llection Code would tnunp the lesa siringent requirements for voting in person on clection
day under the pre-cxisting provisions of the Municipal Election Code, Al ths poml, the
partics have not shown thal it is necessary for the Court to decide this guestion of state law. '

11" the City i8 enjoined from enforcing the 2005 City Charter amendment, the parties

“The task of determining the consditutionality of e October 2005 Chty Charter amendoenit
dowes not depend on 3uch a decision by this Court. Tven iF the law defaults (o the less siringent
requircments for voting in person on ekectwomn day mmder provisions of the Municipal Election Code
which predate the 20015 amendinents to the Stete Llection C'ade, I would still hold that the Cetober
2{H05 City Charter amendment & uronstitutkonal.
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stitl have 4 number ol oplions [or resolving questions about which other provisions of state
or Incal law apply in the absence of this amendment. For cxample, the partics could lobhy
the State Tegilalure W resolve such questions by amending the Municipal llection Code to
bring it into conformily with HAV A and the 20035 amendments to the State Flection Code.
The City Couneil and Mavor coukd develop another, more carefully tailored proposal tor
amending the City Charter or the municipal election ordinance. These allernalives are more
preferable than keaving it to the Courl to rewrite the Oclober 2005 City Charter armendment
by artfully severing key words [Tom 11s lext or requiring the partics to follow a different law
thal does nol accord with the choice-of-law principles sct forth in other provisions of the
Municipat Ekction Code and City Charter.

| therefore declare unconstitulional and enjmn the Qelober 2005 Cny Charter
amendmient in its entrety withoul now decsding which of the many provisions of the
Municipal Election Code or the State Eleetion Code Pefendant is required to follow i ity
place. [ will defer entry of 8 tinal judgment m this matter lor a brel pertod, however. In
otder to attord the pariies an opporlunity to rage and brief the issuc of whether it s within
this Courl’s equitable jurisdiction to resolve their apparent disagreement whout which
provisions of state or local law apply in the absence ol the October 2005 Cuy Charter
amendment

1. CONCLUSTON

For the toregoing regsons, Plamiifls are entitled 1o partial surnmary judgment on their
claim that the October 2005 Cily Charter amendiment violates the Equal Protection Clause
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ol the Fourteenth Amendment, as asserled in Count I of their Secoad Amended Complaint,
while Delendant is cnritled to partial summary judgment on Plaintiffs” First Amcondment
clamm asserted in Count VT of thal pleadmg. ‘The appropriate remedy for the cqual-protection
violation that Plaintiffs have shown m this case is to steike the Cetober 2005 samendment
codified in Article XTT, Section 14 of the Albuquetque City Charter in its cntirely.

In the abscnce of (he sincken amendment, voting procedures tor the City of
Albuquergue’s lulure municipal clections are o be delermined by the chowce-ol-law
provisions conlamed clsewhere in the City Charter, the Municipal Election Code. and the
State Ekection Code. The parties are direcied 1o (de simultancous bricts with this Court by
uo later than February 26, 2007, slating their respective poaitions as to whether il is within
this Court™s equitable jurisdiction 1o resobve any remaining dispute about how (o apply these
choice-ol-law provisions in the absence of the October 2005 City Charler amendment

TT 15, THEREFORE, ORDERED that the Defendant’s Motion for Summery
Judgment [Doc, 63| is GRANTED IN PART with respect to the First Amendment ¢lamm
in Count VI of Plamidls” Secund Amended Complaint [Doc. 20] and DENLED IN PART
with respect to the equal-protection clamm m Count | of that pleading.

LT IS FURTHER ORDERED (hat the Plaimiffs ' Morion for Semmare Judgment
Do, 65] s GRANTED IN PART with respect Lo the equal-protection claim in Count T of
their Second Amended Comploint [Doc. 20 and DENIED IN PART with respect to the First

Amendment claim in Count VI of that pleading.
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IT IS FURTHER ORDERED that the Oclober 2005 amendment codified in Article
XTI, Section 14 of the Albuguerque City Charter is declared to be an unconstitutional
infringement of Plamtills” nghts under the Equal Protection Clause of the T'ourteenth
Amendmeni to the Linlted States Congtiution,

LT IS FURTHER ORDERED thal Delendant, as well as other officers, agents,
gervants, emplovees, and allomeys of the City of Albuguerque. and any persons in active
concert or participation with Detendant who receive actual notice of'this Order by personal
service or otherwise, are PERMANENTLY ENJOINED AND RESTRAINED from
enlorcing or implementing the requirements of the October 2005 amendment codified in
Article X1UI, Section 14 of the Albuquerque City Charter in any [uture muaicipal eicction.

IT [S FURTHER ORDERED that the Clerk of the Court 15 directed o place
Exhibits Gi. 11, and I to Defendant’'s Memorandum in Support of Motion for Summary
Judgment |Doc, 64| under seal s0 that they may comply with the Court’s amended privacy
policy regarding the disclosure of personal dala ’deniihers.

[T IS FURTHER ORDERED that the parties are directed to Lk briefs with this
Court by no later than February 26. 2007, atating their respective positions as to whether it
is within this Court’s equitable jurisdiction to resohve any remaining dispute aboul how (v
apply the chokcc-of-law provisions m the absence of the Oclober 20805 City Charter

amendment



S0 ORPERED this 12th day of February, 2007, in Albuguergue, New Mexico,

AN e,

M. CHRISTINA ARMLIO
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICQO

THE AMERTCAN CIVIL LIBERTIES UNION OF
NEW MEX1CO; THE LEAGUE OF WOMEN
YOTERS OF ALBUQUERQUE/BERNALILLO
COUNTY, INC.: SAGFE COUNCIL; NEW MEXICO
COALITION TO END HOMELESSNESS: ANNE
KASS ALEXANDRA KAZARAS, and BARBARA
GROTHUS,
Plaintiffs.
VE, No. CIV 05-1136 MCATWDS

MTLLIE U. SANTILLANES.
ALBUQUERQUE CITY CLERK,

Defendant

MEMORANDUM OP|NJON AND QORDER

THIS MATTER comes before the Court sua sponte tollowing the partics’
supplemental briefing in response to the question whether it 1s within this Court’s equitable
junisdiction to resolve any rainaining dispute ahout how 1o apply the choice-of-law
provisions in the Albuquerque City Chanter, the Municipal Flection Code, and the State
Election Code after the Courl declared unconstitutional and egjoined Defendant from
enforcing the photo TN requirements set Torth in the October 2005 City Charter amendment.
Having considered the partics’ submissions. the relevant law, and vtherwise being fully

advised in the promises, the Court concludes that il is not neccssary to [urther address the



apphication of these choice-of-law provisions in this forum at this time. Therelore, the Court
will vacate the bench trial set for March 13, 2007, and proceed o enter a final order.
L BACKGROUND

The history of this litigation is set forth in the Court's prior Memorandion Opinion
and Order [Doc. 88] filed on February 12, 2007, In bricfing the cross-mmotions for summary
Judgment addressed in that prior ruling. the parties cxpressed disagreement conceming which
provisions of the New Mexico staiules pertaining to elections wonld apply in the event that
the Court declared the October 2005 City Charter amendment unconstitutional and enjoined
ils enforcement. In particular. the partics identified two possible alternatives in the New
Mexico stalutes that Pelendant might apply 10 persons seeking 1o vote in person al their
precinct polling place on the City of Albuguerque’s next municipal election day.

The iirst alternative is to use the following procedure set forth in the 2005
amendinents to the Stale Election Code:

A. When a voter presents himself al the polls to vote, he shall

announce his nane and address in an audible tone ot voice. When an election

Jjudge [inds the voter’s name in the signature roster, he shall in like manner

repeat the name of the voter, The election judge shall then ask the voter 1o

provide the required voler identilication. The voter shall then 1gm his pame

or make his mark on the signature lince in (he copy of the signature roster to be

returned to the county clerk. Upon the voter's name or mark being written in

the signature roster. a challenge may be interposed as provided in the Election

Cide,

B. II'a voler tails to provide the required voter ideniilication, the vioter
shall be allowed 10 vote on a provisional hallot.



N.M. Stat. Ann. 1-12-10) (Michic Supp. 2006). This procedure is the one used in stalewide
elections afier 2005, and it ullows for methods of voter identitication that do not require a
phato 1D, See id, §4 1-1-23, 1-1-24.

The second aitemative is 1o use the voling procedure sel forth in the iollowing
provision of the Municipal Election Code, which predates both the 2005 ainendiments to the
State Tlection Code and the October 2005 City Charter amendment:

A, When a person presents himsell ar the polls to vote, he shall
announce his name and address in an audible tone of voice and locate his name
and pumber in the registered voler Jist posted ilor such purpose. An election
clerk shall locate the person’s name and number in he signalure rogter. The
person shall then sign his pame in the sigmature roster, or i he iy unable to
write, the clection clerk shall sign his name in ihe signature roster which shall
be initiaded by an clection judge in the signature roster. Thereupon, v
challenge muy be interposed as provided in the Municipat Flection Code.

B. 1 mo challenge is inlerposed. an election clerk shall I$SLC & vOLing
machine permit to the person upon which shall be written his voter registration
list number,  The person shall present the voting machine permit w the
precinctboard member activating the machine and the person shall be ailowed
to vote, The precinet board member shall enter the public counter number
anto the voting machine permil as shown on the voting machine alter the

person has voted. All voting machine permits shall be retained in CONSECUtive
order and made part of the election retuma.

N.M. Stat. Ann. § 3-8-4 1 (Michic 1999}, This second allemnalive does not exprossly include
the 1dentification requirements of the 2005 amendments 1o the State Election Code, much
less the more stringent requirements of the October 2003 City Charter amendment.

I their supplernental bricfs filed on February 26, 2007, both pariies indicate that it
is now unnecessary for the Court to (urther address these alternatives as part of the remedsy

ordered in this case. Defendant asserts that it is unnecessary tor this Court to decide between

-3-



the Lwo altematives presented in the New Mexico stalutes yuoted above because there is no
allegation that either aliemative would be unconstitutional under any of the theorics
presented in Plaintifts’ pleading, [Moe. 90.] Plaintilts allude o the possibilily that City or
Stale officials may wish 1o amend or revisc the City™s voting procedure 1o conform with the
Stale Llection Code without the need for a further ruling by this Court. |Doc. 89
1L ANALYSIS

When judicial review is undertaken hefore an election, our Supreme Court has
recogmized (he need for “clear guidance™ so as o avoid “votor confusion and conseyucnt
IncCnlive to remain away from the polls.”™ Pureell v, Gonzgles, 127 S. (L 5.7 (2006} (per
curiam). The Purcel] opinion arose [rom a situation where a district court denied a request
to preliminarily enjoin enforcement of an Arizona votor identification law in the election
scheduled for November 7, 2006. ‘The district court did not enter [indings of fact or
conclusions of law in support of that ruling until October 12, 2006, Tn the meantime, the
plaintiffs appcaled the denial of their request for 8 preliminary injunction to the Nipth
Cirevit. On October 3. 2006, belovre the district court had entered it findings of facl and
conclusions ol law, & two-judge panel of the Ninth Circuit entered a four-sentence order
preliminarily enjoining the State from coloreing its voter identification law pending
dispaosition of' the plaintiil™s appeal. See id. al 6.

Our Supreme Court vacated the Ninth Circuit panei’s lour-sentence order because it
failed 1o provide any reasoned explanation ol why the district court’s raling was inerror, and
because it would have preeipilated a sudden change in the State's anticipated voting

4-



procedure on the eve of the election without providing clear guidance on how to impiement
that change. S¢¢ jd. at 7-8. Without such clear guidance, court orders imposing sudden
changes on the eve of'an clection run the risk of disrupting the ¢fforts ofboth the govemnmment
oflictals charged with administering that clection and the organizational plaintiffs seeking
to preserve the voting rights of their constituents, Both parties to the controversy need 1o
know the ground rules for the election well in advance of the next clection dale so they can
make the nccessary preparations 1o proceed under those rulcs,

My purpose in directing the parties (o file supplemental briefs in the case at bar is (o
casure that the problems identified in Purcell do nol arise when the City o’ Albuguerque
conducts its next municipal election or when an appellaie connt seeks to conduct an informed
review of'the record in advance of thai efection. Refore cntering a final! order, the Court
needs 1o ensure thal there are no gaps or omissions in the specilic relict awarded here that
would prevent the parties from obtaining the necessary guidange on how to proceed with the
City’s next municipal election or place an appellate court in the untenabie position of having
to provide such guidance without a sutficient record at the last minute before the ¢lection.

After reviewing the parties’ supplemental briefs, T am persiaded thal the choice-of-
law provisions articulaled in the Cour’s prior Memorandum Opinlon and Order [Moc. 8R]
provide legally sullicient guidance as to how to select the applicable voling procedure for
the City of Albuquerque’s next municipal election in the absence of the October 2005 City
Charter amendment. The parties also appear Lo agree that. il necessary, there is sulTicient

Lime to resolve the choice-of-law question in apother forum in advance ol the next clection,
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Principles of federalism, as well as equilable considerations, weigh sirongly in favor
of allowing this question 1o be decided in 2 slate or local forum rather than 2 lederal court,

See Ayolle v. Planned Parepthood of' N. New England. 126 9. Ct 961, 967-68 (2006): 6001

ne. v. City of Albygueraye. No. 02-97 MCA/DIS, slip. op.at Li-14 (D . N.M. Mar. 22.2002)

{unpublished memorundum opinion and order). The Court's analysis ol whether the Ocvlober
2005 City Charter amendment violates the First or Fourleenth Amendmenis does not depend
on which of the rwo allernatives provided in the New Mexico staintes would apply in its
abscoce.  [13oc. 88, at 79 n.19.] Neither party contends that the two alternative voting
procedtres sct forth in the New Mexico statutes would vielate the United Stages Constitution
or conflict with the injunctive relief the Court has ordered in this case, {Doc. 82, 90.] Thus,
the partics have identilied no federal question embedded in the choice between these two
alternatives,

Further, if the Court were to require (he parties to implement a pariicular voling
procedure chosen from the New Mexico statutes, instead of 3imply enjoining enibrecment
ofthe Octoher 2005 City Charter amendimeni, the Court would rug (he risk of unnecessarily
tving the hands of (he Tegslative Branch and preventing lawmakers from sclecting a
conistitutionally perrnissible aliernative that best accords with their policy objectives, 1t is
not the Court’s role to rewrite staile and local laws or to nullify more of the siate statutes or
municipal charter provisions than is necessary. Seg Ayotte, 126 S CL at 967-68. Under our

s¥stent of government, legislalive bodies are better sujted to mike the chotee when, as here,



the parties have identified two or more constitulionally permissible alternatives to choose
{rom.

Hl. CONCLUSION

T'or the ghove reasons, the Court finds it imnecessary to add to the declaratory and
injunctive relietprevioushy ordered in this case by requiring ihe parties to [ollow a particular
mtetprelation ol the choice-oi-law principles sct forth in the State Election Code. the
Municipal Election Code, and the Albuguergue City Charter.

IT IS, THEREFORE, ORDFRED that the CALENDAR CALL previously
scheduled for March 8, 2007, at $:00 a.m.. and the BENCIH TRIAL previously scheduled for
March 13,2007, at 9:00 a.m., are VACATED, and a final order will be cntered concurrenlly
herewith,

50 ORDEREND this 6th day of March. 2007, in Albuguerque, New Mexico.

G O

M. CHRISTINA ARMLJO
UNITED STATES DISTRICT JUDGE




ATTACHMENT C



IN THE UNITED STATES DISTRICT COLURT

FOR THE DISTRICT OF NEW MEXICO

THE AMERICAN CIVIL LIBERTIES UNION OF
NEW MEXICO: THE LEAGUE OF WOMEN
YOTERS OF ALBUQUERQUEBERNALILLO
COUNTY, INC.: SAGE COUNCIL: NEW MEXIC(O
COALITION TO END HOMELESSNESS: ANNT
KASS, ALEXANDRA KAZARAS, and BARBARA
GROTHUS,

Plainliits,
V5.

MILLIE U. SANTILLANES,
ALBUQUERQUE CITY CLERK,

Delendant.

FINAL ORD

No. CIV 05-1136 MCA/WDS

Pursuani 1o the Memorandum Opinion and Order [Txow. B8] filed on February 12.

2007, end the Memorandum Ouinion and Order entercd concurrently herewiih, the Court

enters this Finad Orderunder FED. R, CIV. P, 58 granting summary fjudgment in Defendant”s

lavor on the First Amendment claim asserted in Count VT of Plaintill™s Secord Amended

Complainf, granting summary judgment in Plainti(l’s favor on the cqual-protection claim

asseried in Count T of Plaintifl™s Second Amended Compluim, and awarding the declaratory

and injunctive relief set {forth below.



IT 1S THEREFORE ORDERED that the October 2005 amendment codified in
Article X111 Section 14 ol the Albuguerque City Charter is declared to be an unconstitutional
infringement of Plaintills” rights under the Equal Proteclion Clause of the Fourleenth
Amendment Lo the United States Constitution.

IT 1S FURTHER ORDERED ihat Defendunt. as well as other officers, agents,
senvanls, employees. and attorneys of the City ol Albuquerque, and any persons in aclive
concert or participation with Delendant who receive actual notice of this Order by personal
sepvice or otherwise. are PERMANENTLY ENJOINED AND RESTRAINED from
enforcing or implementing the requirements of the October 2003 ammenidment codified in
Article X111 Section 14 of the Albuquergue City Charter in any luture municipal election.

$0 ORDERED this 6th day of March, 2007, in Albuguerque, New Mexico.

— r .

M. CHRISTINA ARMLJO
Uinited States District Judge

t



