
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

)

)
AMERICAN BROADCASTING COMPANIES, INC., )
THE ASSOCIATED PRESS, CABLE NEWS NETWORK LP, )
LLLP, CBS BROADCASTING INC., Fox NEWS
NETWORK LLC and NBC UNIVERSAL, INC., )

)
)
)
)
)

)
)
)
)

Plaintiffs,
Cause No. 1:04CV750
District Judge Michael Watson

- against -

J. KENNETH BLACKWELL, in his offcial capacity as
the SECRETARY OF STATE OF OHIO,

Defendant.

AFFIDAVIT OF RICHARD M. GOEHLER IN SUPPORT OF
PLAINTIFFS' EMERGENCY MOTION TO ENFORCE

COURT'S JUDGMENT AND DECREE

STATE OF OHIO )
) SS:

COUNTY OF HAMIL TON )

Richard M. Goehler, being first duly sworn and cautioned, deposes and states as follows:

1. I am a member of the Bar of the State of Ohio and a member of Frost Brown Todd

LLC. My firm has assisted the law firm of Cahill Gordon & Reindel LLP in representing

Plaintiffs American Broadcasting Companies, Inc., The Associated Press, CBS Broadcasting

Inc., Fox News Network, L.L.c., NBC Universal, Inc., and Cable News Network LP, LLLP in

this action against Defendant J. Kenneth Blackwell in his official capacity as Secretary of State,

the chief election offcer of the State of Ohio. I submit this Affdavit in support of Plaintiffs'

Emergency Motion to Enforce This Court's Judgment and Decree.
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2. On September 26,2006, the Court granted Plaintiffs' motion for summary

judgment and entered judgment: declaring that Defendant's oral directive violated the First

Amendment of the U.S. Constitution; that Ohio's loitering statute could not be interpreted to

prohibit exit polls within a 100-foot designated area around polling places without violating the

First Amendment of the Constitution; permanently enjoining Defendant and all those acting in

concert with him from enforcing the oral directive; and permanently enjoining Defendant and all

those acting in concert with him from enforcing or issuing any rule, directive, advisory, policy or

communication that would prohibit exit polls within the 100- foot designated area around polling

places. The Court's Order further stated:

The Court orders defendant to issue a written directive by October 15, 2006 to
Ohio election officials which shall prominently include the following language:
"It would be unlawful, and a violation of the First Amendment to the U.S.
Constitution, to interpret, apply or enforce Ohio's election Loitering Statutes,
Ohio Rev. Code §§ 3501.30, 3501.35, and 3599.24, to prohibit exit polls within
100 feet of polling places." (emphasis added)

3. Defendant has failed to comply with this Cour's Order. Plaintiffs now fie an

emergency motion seeking to enforce the Court's Order.

4. On October 12,2006, I placed a telephone call to David R. Langdon, Esq.,

counsel for Defendant, requesting as a courtesy that he provide Plaintiffs and its counsel with a

draft of the Directive required by the Court's Order, specified above, in the hopes of avoiding

any dispute as to its content.

5. On October 13,2006, Mr. Langdon, by email, declined to provide a draft of

Defendant's proposed Directive. A copy of Mr. Langdon's October 13th email is attached as

Exhibit 1.

- 2-
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6. By reply email, on October 13, 2006, I then requested Mr. Langdon to send us a

copy of the Directive when it was issued by the Secretary of State's offce. A copy of my

October 13th email reply is attached as Exhibit 2. There was no response from Mr. Langdon to

that email request.

7. On October 16,2006, stil having not received a copy of the required October 15

Directive, I sent another follow-up email to Mr. Langdon requesting a copy as soon as possible.

A copy of my October 16th email to Mr. Langdon is attached as Exhibit 3. There was no

response from Mr. Langdon to that email request.

8. On October 17,2006, still having not received a copy ofthe required October 15

Directive, I left a voicemail message for Mr. Langdon again requesting a copy. In response to

my voicemail request, Mr. Langdon sent an email stating that, "I believe the directive was sent

on Friday, but I don't have a copy of it yet. It should be on the Secretary's website." A copy of

Mr. Langdon's October 17th email is attached as Exhibit 4.

9. To date, neither Plaintiffs nor Plaintiffs' counsel have ever received a copy of

Defendant's Directive from Mr. Langdon or the Secretary of State's Office. Plaintiffs' counsel

was able to locate a copy of the Directive on the Secretary of State's website after receiving

Mr. Langdon's email on October 17. A copy of the Secretary's Directive, 2006-75, dated

October 13,2006, printed from the Secretar of State's website, is attached as Exhibit 5.

10. For the Cour's convenience in reviewing this matter, a copy of Defendants

Advisory No. 2004-02, dated February 24, 2004, is attached as Exhibit 6, and a copy of

Defendant's Directive No. 2004-51, dated November 2,2004, is attached as Exhibit 7.

- 3 -
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WHEREFORE, I respectfully submit that Plaintiffs' Emergency Motion to Enforce the

Court's Judgment and Decree should be granted.

Sworn to before me and subscribed in my presence this 23rd day of October, 2006.

DEBRA L. WOelFEL.
NoI Public, State of Ohio

My Comission Expires Oc. 12, 2008

ClNLibrary 0 i 06684.0528998 1677400v.l
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Page 1 of 1

Goehler, Richard M.

From: David R. Langdon (dlangdon(§langdonlaw.com)

Sent: Friday, October 13, 2006 1 :20 PM

To: Goehler, Richard M.

Subject: Loitering directive

Dick-

In follow up to our discussion yesterday, while we respectfully decline your offer to review a draft of our Directive,
please be assured that the Directive will include the language in the court's order.

Sincerely,

David R. Langdon, Esq.
LANGDON & HARTMAN LLC
11175 Reading Road, Ste. 104
Cincinnati, Ohio 45241
Direct: (513) 733-1038
Fax: (513) 577-7383

Mobile: (513) 604-5872

EmaIl: dLCl_llgdQIJ(ßangdonlaw.com

This electronic mail transmission may constitute an attorney-client communication and/or attorney work product that is
privileged at law. It is not intended for transmission to, or receipt by, any unauthorized persons. If you have received this
electronic mail transmission in en-or or if any attached document is not the one intended, please delete it from your system
without copying it, and notify the sender by reply email of the erroneous transmission. Thank you.

IRS Circular 230 Disclosure: il accordance with IRS regulations, please be advised that to the extent this communcation,
including any attachments hereto, contains any federal tax advice, such advice is neither intended nor written to be used (and
cannot be used) for the purpose of avoiding penalties that may be imposed under the Internal Revenue Code, nor for
promoting, marketing or recommending to another person any transaction, arrangement or matter addressed herein.

EXHIBIT

I !L

10/18/2006

Case 1:04-cv-00750-MHW     Document 66-2     Filed 10/24/2006     Page 5 of 15




Message Page 1 of2

Goehler, Richard M.

From: Goehler, Richard M.

Sent: Friday, October 13, 2006 1 :33 PM

To: 'David R. Langdon'

Cc: 'Buckley, Susan'

Subject: RE: Loitering directive

David - -

Thank you for the email. We would appreciate it if you would send us a copy of the Directive when it is issued by
the Secretary
of Stale's office.

regards

Dick Goehler

-----Original Message-----
From: David R. Langdon (mailto:dlangdon(Qlangdonlaw.comJ

Sent: Friday, October 13, 2006 1:20 PM
To: Goehleri Richard M.

Subject: Loitering directive

EXHIBIT

l :2

Dick-

In follow up to our discussion yesterday, while we respectfully decline your offer to review a draft of our
Directive, please be assured that the Directive will include the language in the court's order.

Sincerely,

David R. Langdon, Esq.
LANGDON & HARTMAN LLC
11175 Reading Road, Ste. 104
Cincinnati, Ohio 45241
Direct: (513) 733-1038
Fax: (513) 577-7383

Mobile: (513) 604-5872

Email: dlangdontflangdonlaw.com

This electronic mail transmission may constitute an attorney-client communication and/or attorney work product that
is privileged at law. It is not intended for transmission to, or receipt by, any unauthorized persons. If you have
received this electronic mail transmission in error or if any attached document is not the one intended, please delete it
from your system without copying it, and notify the sender by reply emaIl of the erroneous transmission. Thank you.

IRS Circular 230 Disclosure: In accordance with IRS regulations, please be advised that to the extent this
communication, including any attachments hereto, contains any federal tax advice, such advice is neither intended nor
written to be used (and cannot be used) for the purpose of avoiding penalties that may be imposed under the Internal

10/18/2006
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Message Page 2 of2

Revenue Code, nor for promoting, marketing or recommending to another person any transaction, arrangement or
matter addressed herein.

10/18/2006
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Message Page 1 of2

Goehler, Richard M.

From: Goehler, Richard M.

Sent: Monday, October 16, 200612:47 PM

To: Goehler, Richard M.; 'David R. Langdon'

Subject: RE: Loitering directive

David ---

We would appreciate it if you would forward a copy of the October 15 Directive required by Judge Watson's ruling
just
as soon as possible.

thanks

Dick Goehler

-----Original Message--m
From: Goehler, Richard M.
Sent: Friday, October 13, 2006 1:33 PM
To: 'David R. Langdon'

Cc: 'Buckley, Susan'

Subject: RE: Loitering directive

lG
:¡
D
19

EXHIBIT

3'
David - -

Thank you for the email. We would appreciate it if you would send us a copy of the Directive when it is
issued by the Secretary
of State's office.

regards

Dick Goehler

--mOriginal Message-----

From: David R, Langdon (mailto:dlangdon(glangdonlaw.com)
Sent: Friday, October 13, 2006 1:20 PM

To: Goehler, Richard M,

Subject: Loitering directive

Dick-

In follow up to our discussion yesterday, while we respectfully decline your offer to review a draft of
our Directive, please be assured that the Directive wil include the language in the court's order.

Sincerely,

10/18/2006
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Message Page 2 of2

David R. Langdon, Esq.
LANGDON & HARTMAN LLC
11175 Reading Road, Ste. 104
Cincinnati, Ohio 45241
Direct: (513) 733-1038
Fax: (513) 577-7383

Mobile: (513) 604-5872

Email: QJm:içlQii(ßl-allgdQ11l~\y&Om

This electronic mail transmission may constitute an attorney-client communication and/or attorney work
product that is privileged at law. It is not intended for transmission to, or receipt by, any unauthorized

persons. If you have received this electronic mail transmission in error or if any attached document is not the
one intended, please delete it from your system without copying it, and notify the sender by reply email of the
erroneous transmission. Thank you.

IRS Circular 230 Disclosure: In accordance with IRS regulations, please be advised that to the extent this
communication, including any attachments hereto, contains any federal tax advice, such advice is neither
intended nor written to be used (and cannot be used) for the purpose of avoiding penalties that may be
imposed under the Internal Revenue Code, nor for promoting, marketing or recommending to another person
any transaction, arrangement or matter addressed herein.

10/18/2006
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Page 1 of 1

Goehler, Richard M.

From: David R. Langdon (dlangdon(§langdonlaw.com)

Sent: Tuesday, October 17, 2006 1 :20 PM

To: Goehler, Richard M.

Subject: Your vm

Dick-

I believe the directive was sent on Friday, but I don't have a copy of it yet. It should be on the Secretary's
website.

David R. Langdon, Esq.
LANGDON & HARTMAN LLC
11175 Reading Road, Ste. 104
Cincinnati, Ohio 45241
Direct: (513) 733- 1038

Fax: (513) 577-7383

Mobile: (513) 604-5872

EmaIl: dlangdon(8langdonlaw.com

This electronic mail transmission may constitute an attomey-client cormunication and/or at10mey work product that is
privileged at law. It is not intended for transmission to, or receipt by, any unauthorized persons. If you have received this
electronic mail transmission in error or if any attached document is not the one intended, please delete it from your system
without copying it, and notify the sender by reply emaIl of the erroneous transmission. Thank you.

IRS Circular 230 Disclosure: In accordance with IRS regulations, please be advised that to the extent this cormuncation,
including any attachments hereto, contains any federal tax advice, such advice is neither intended nor written to be used (and
cannot be used) for the purpose of avoiding penalties that may be imposed under the Internal Revenue Code, nor for
promoting, marketing or recormending to another person any transaction, arrangement or matter addressed herein.

EXHIBIT

l ¿¡

10/18/2006
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J. KENNETH BLACKWELL
Ohio Secretary of State

180 E. Broad Street, 16th Floor, CoIumbus OH 43215
614.466.2655 I Toll Free: 877.767.6446 I Fax: 614.644.0649

e-mail: blackwelliisos.sratc.oh.us
www.sos.state.oh.us

DIRECTIVE 2006-75
October 13,2006

ALL COUNTY BOARDS OF ELECTIONS

Section 3501.30 of the Revised Code provides that the county boards shall provide pollng
supplies for each pollng place, including:

(4) Two or more small flags of the United States approximately fifteen inches in length
along the top, which shall be placed at a distance of one hundred feet from the pollng
place on the thoroughares or walkways leading to the polling place, to mark the distance
within which persons other than election offcials, observers, police offcers, and electors
waiting to mark, marking, or casting their ballots shall not loiter, congregate, or engage in
any kind of election campaignng. Where small flags canot reasonably be placed one
hundred feet from the pollng place, the presiding election judge shall place the flags as
near to one hundred feet from the entrance to the pollng place as is physically possible.
Police offcers and all election offcials shall see that this prohibition against loiterig and
congregating is enforced.

Likewise, section 3501.35 of the Revised Code provides:

(A) During an election and the counting of the ballots, no person shall do any of the
following:

(1) Loiter, congregate, or engage in any kind of election campaigning within the
area between the polling place and the small flags of the United States placed on
the thoroughfares and walkways leading to the polling place, and if the line of
electors waiting to vote extends beyond those small flags, within ten feet of any
elector in that line;

(2) In any manner hinder or delay an elector in reaching or leaving the place fixed
for castig the elector's ballot;

(3) Give, tender, or exhibit any ballot or ticket to any person other than the
elector's own ballot to the judge of election within the area between the pollng
place and the small flags of the United States placed on the thoroughfares and
walkways leading to the pollng place, and if the line of electors waiting to vote
extends beyond those small flags, within ten feet of any elector in that line;

EXHIBIT

l s-
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(4) Exhibit any ticket or ballot which the elector intends to cast;

(5) Solicit or in any manner attempt to influence any elector in casting the
elector's vote.

(B) Except as otherwise provided in division (C) of section 3503.23 of the Revised Code,
no person who is not an election offcial, employee, observer, or police offcer shall be
allowed to enter the polling place dwig the election, except for the purose of voting or
assisting another person to vote as provided in section 3505.24 of the Revised Code.

(C) No more electors shall be allowed to approach the voting shelves at any time than
there are voting shelves provided.

(D) The judges of election and the police officer shall strictly enforce the observance of
this section.

Pursuant to section 3599.40 of the Revised Code, whoever violates either of the foregoing
statutes is guilty of a misdemeanor of the first degree.

Finally, section 3599.24(A)(5) of the Revised Code provides that "(n)o person shall... (l)oiter in
or about a registration or polling place during registration or the casting and counting of ballots
so as to hinder, delay, or interfere with the conduct of the registration or election." Whoever
violates this provision is guilty of a misdemeanor of the first degree.

Thus, according to the above Statutes:

no person who is within the area designated between the polling place and
the small flags and, if the line of electors waiting to vote extends beyond
those small flags, withi ten feet of any elector in that line, is permitted to
"loiter," "congregate," "engage in any kind of election campaignng" or
otherwise "in any maner hider or delay an elector in reaching or leaving
the place fixed for casting the elector's ballot"

no person not an election offcial, employee, observer, or police offcer,
shall be allowed to enter the polling place during the election except for
the purpose of voting or assisting another person to vote as provided in
section 3505 of the Revised Code.

If a person conducting exit polls is "loitering" or "congregating" within the designated area, or
otherwise "hindering" or "delaying" an elector from leaving the pollng place, that person could
be in violation of one or more of the Statutes. Under no circumstances is any person permitted to
conduct "exit polls" within any polling place.

Of course, to the extent possible, the Statutes should be construed to protect both the

fudamental right to vote and the freedom of speech, rights which are guaranteed by the Ohio
constitution and the United States Constitution. And, in accordance with an order issued on
September 26, 2006, from Judge Michael H. Watson of the United States District Cour for the
Southern District of Ohio, we have been instructed to state:
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It would be unlawful, and a violation of the First Amendment to the U.S.
Constitution, to interpret, apply, or enforce Ohio's election Loitering Statutes, Ohio
Rev. Code §§ 3501.0, 3501.5 and 3599.24, to prohibit exit polls within 100 feet of
pollng places.

On election day, it is the responsibilty of county election offcials and, more specifically,
precinct judges and clerks-working in cooperation with local police offcers (see R.C.
3599.3l)-to enforce the Statutes at each polling place. Any person charged with a violation of

one or more of the Statutes may be subject to prosecution by the county prosecutor or local
municipal authorities, as applicable.

This Directive supersedes all previous directives, advisories or other instrctions from this offce

concerning the foregoing Statutes or pollng place access.

If you have any questions regarding the interpretation of any of the foregoing Statutes, or their
application (or potential application) to a specific context, I encourage you to contact your
county prosecutor. If you have any questions regarding this Directive, please contact the
Elections Division of this offce at 466-2585.

Sincerely,~k
Monty Lobb
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Ohi Setary of St J. Kenneth Blaceß
Elecons DMsion -180 E. Bro Sl,15th Flor, Columbus, OH 43215

TeL. (614) 466-2585 Fax (614) 752-460 e-mail: elecionCàsos.state.oh.us

ADVISORY NO. 200
Febru 24, 200

TO: ALL BOARS OFELECIONS
Membe, Dirs & i)uty Dirs

Edn Meda Research Exit PoWng

Edn Med Res wi be coll an comp dec n: for televon neor an nation
news sece. Th compy wi have reves in Ohio to ob pr elecon nigh rets in
seleced pre in the 37 coW1es incaed on th accmpyi li prvide by Edn Med R.
None of the reestives is alwed inide a pollg pla wbie vot is oc.

1b oron may have a re at ea pollg plac or bo of elecons whe votes ar taulte to
obta rets. Plea inorm all elecon offci th rereve wi be p. and shd rcve.
pre re whe they ar avale.

Exit Pollg, Generaly

Ext poll will be conded by nes orons for th Ma 2 Pr Elecon. Th bo ar
re U1 R.C. 3501.0. 3501.35 an 3599.24 collecvely prlubit -yo-. on elecon day, frm:

. Engi in elecon cagng with 100 fee ofth en to a poll pla.

. ElÚcrg a poll pla for any ren oth th to vote, wics th pen is an elecon offci, a

chalenei or witn apined put to R.C. 3505.21, or a polic offce.
. Loiter congrg, hi or deyi a pe fr re or leavi the polli plac.

Thes sttues do not regu or spficay ad ext po1l Bo ar adv th in keeing with
Ohio's pa prce, ext pollte shd iit be di solely be 1l ar cond ext poll
witl the lOGfoo bo. Howcvei, Ü elecon offcials anor law ei off dee th
an ext pollster ha uny hi or delayed a vote fr ente or exti th poll pla or ha be
diptve in violaon of th law, appr acon shoud be ta

Ext pollng is 1Iot pett un any cie, inde any buildi whe vo is coed.

It is anticipat th ext poll ûo nes oron wi cond thdves in a prfesioii an
copeve maer. Plea ad you prin offci of 

the pobil of ext poller at th pr.

If you have any queon plea do iit bcta to cot my Elecon or lega st at (6 i 4) 46-2585.

Sinceely,(f~~
1. Kmnet Blackwell EXHIBIT

l & -
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