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IT IS AN OBVIOUS but frequently unexamined
truth that democracy – the exercise of govern-
ment power at the direction of its citizens – de-
pends on a sound method for measuring
citizen preferences. Accordingly, the United
States repeatedly sends election observers to
other countries to monitor how successfully
they are promoting core democratic values in
the conduct of their elections. This study is an
effort to monitor and report on how well we
are promoting core democratic values in the
conduct of our elections here at home.

We have approached this study with the con-
viction that a healthy election ecosystem
should promote three core values: access, in-
tegrity, and finality.1 The value of access seeks
to ensure that all citizens in our representative
democracy can readily and equally participate
in elections. The value of integrity seeks to en-
sure that this voting process occurs in a fair, ac-
curate, and transparent manner that protects
voter privacy and minimizes the potential for
fraud. The value of finality recognizes that
elections, and any resulting disputes over their
outcome, must be concluded expeditiously, so
that political representatives can serve with
their electorate’s full confidence at the time ap-
pointed for the start of their terms. These
three values inform this study of election ad-
ministration in Illinois, Michigan, Minnesota,
Ohio, and Wisconsin.

The history of voting in the United States is
one of increasing access to the electoral
process. From removal of property qualifica-
tions, to the adoption of the Fifteenth Amend-

ment, to the granting of women’s suffrage, to
passage of the Voting Rights Act, to the reduc-
tion of voting age to 18, the proportion of the
general public eligible to vote has increased.
To be sure, progress has not always come eas-
ily. It has in fact been sporadic, marked by
short periods of rapid change, often followed
by long periods of stasis or even backsliding.

Practical barriers to participation remain. Ex-
amples include polling places that are inacces-
sible to certain voters, such as those with
disabilities or limited English proficiency;
polling places that are overcrowded or open
only during inconvenient hours; potential vot-
ers intimidated from going to the polls; and
registration requirements that impede some
eligible voters from qualifying to vote.

The history of voting in the United States is
also one of remarkable improvements in the
integrity of the electoral process. The anony-
mous ballot was one early reform that reduced
the potential for corruption, by making it much
more difficult for voters to sell their votes or
be coerced into voting a particular way. Partly
to reduce the risk of ballot box stuffing, paper
ballot voting gave way to machine voting,
which although also manipulable was seen as
rendering outright vote fraud more difficult.
The focus of attention now has shifted to the
security of electronic voting mechanisms,
which are also potentially manipulable but oth-
erwise may provide the most accurate form of
voting yet. Today, the largest potential for vote
fraud likely lies in the processes for voting by
absentee ballot. The processes for both Elec-
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tion Day and absentee voting therefore merit
continuing refinement to enhance the integrity
of our election systems. In addition, the rela-
tionship between the mechanisms of voting
and the individuals responsible for administer-
ing these mechanisms also merits continuing
attention, in order to promote the proper train-
ing and neutrality of election boards and
judges.

While the values of access and integrity figure
prominently in the history of electoral reform
and are widely accepted as touchstones of a
strong election system, the value of finality has
received comparatively little attention. Indeed,
some aspects of our contemporary election
ecosystems may actually be working to under-
mine the prospects for finality, as our election
processes become increasingly complicated
(and the number of matters on each ballot
grows), and as these processes are increasingly
litigated.

The 2000 presidential election brought home
the importance of the value of finality, as the
entire country witnessed how awkward and un-
settling it is to have election outcomes ulti-
mately resolved in court after a bitter and
protracted legal battle – and ultimately termi-
nated only because the clock had run out.2

Occasional resort to the courts to resolve close
elections, with the lingering uncertainty about
who will be the victor, may be inevitable, but
frequent lawsuits are not a desirable feature of
a sound election system. Rather, the processes
should be designed to maximize the likelihood
that the outcome will be determined quickly
and conclusively, with minimum court involve-
ment after Election Day.

All three of these values – access, integrity, and
finality – should successfully coexist in a sound

election ecosystem. However, the excessive
promotion of any one of these values can
sometimes create tension with the others. For
instance, enhanced judicial review of election
procedures and irregularities may help to en-
hance access or to identify and resolve some
types of electoral fraud, but could come at the
cost of prolonged uncertainty about electoral
outcomes. The debate over voter identifica-
tion provides another example of this tension.
To some observers, requiring all voters to
prove their identity at the time that they vote is
an important step in protecting the integrity of
the voting process. Others, however, see some
voter identification requirements as doing little
to prevent fraud while significantly reducing
access to the polls for certain classes of voters.
Voter identification rules may also disserve the
goal of finality, to the extent that they result in
more provisional ballots being cast, which may
be fought over after an election.

In addition to giving rise to questions about such
matters as the appropriate form of judicial su-
pervision over electoral processes, or the proper
structure of a voter identification requirement,
state election systems also give rise to a number
of other questions about how to reconcile the
values of access, integrity, and finality. Chief
among these questions today is how to imple-
ment the provisional ballot requirements man-
dated by the Help America Vote Act (“HAVA”),
which Congress enacted in 2002.3 Although
provisional balloting received a fair amount of
attention in the 2004 election, particularly in
Ohio, a number of issues deserve further atten-
tion. At stake is determining how best to mini-
mize the number of eligible voters who are
forced to vote a provisional ballot while maxi-
mizing the number of provisional ballots that
are actually counted (among those cast by eligi-
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ble voters), all while streamlining the process for
speed and transparency.

The creation and use of the statewide elec-
tronic voter databases mandated by HAVA has
also posed new questions for our election
ecosystems. These databases have the poten-
tial to resolve some provisional balloting prob-
lems, and to reduce the prospects of electoral
fraud, but if not implemented carefully they
may also result indirectly in denying some cit-
izens the right to vote. Moreover, potential
problems with the registration databases may
be every bit as serious as, yet much harder to
identify than, glitches in the operation of a vot-
ing machine technology.

Indeed, today the most pressing issues sur-
rounding the mechanics of voting involve not
just what machines to use but how to imple-
ment those technologies. These questions in-
clude how to ensure that election boards and
poll workers are adequately trained in the set
up and operation of the equipment, know how
to assist voters properly, can troubleshoot
problems effectively, and will safeguard the in-
tegrity of the selected equipment throughout
the process. Allegations of misconduct in the
handling of ballots, electronic data packs, and
memory cards in the 2005 Detroit mayoral
race and the 2006 primary election in Ohio’s
Cuyahoga County (home to Cleveland) are but
two examples of the need for clear and sensible
procedures in this area. Related issues also in-
clude how to allocate the voting systems to en-
sure that each precinct has enough equipment,
and how to keep the equipment maintained
properly.

Separate and apart from questions about how
readily courts ought to intervene in adjudicat-
ing claims of election fraud are questions about

when courts should supervise the recounting
of close races. For instance, a large number of
provisional ballots could prevent a prompt de-
termination of an election’s outcome, and pro-
vide fuel for contentious litigation. Under what
circumstances, and with what evidentiary
showings, should courts intervene to resolve
close races?

These are some of the aspects of contemporary
election processes in the United States that we
discuss in the pages to follow. By analyzing
election administration in the five key states of
Illinois, Michigan, Minnesota, Ohio, and Wis-
consin, this study identifies ways in which spe-
cific election procedures may fall short. By
considering each state’s election ecosystem as a
whole, the study illuminates the extent to
which these states are currently fostering the
values of access, integrity, and finality overall.
After describing what is and is not working in
each state, the study offers some reflections on
what makes a healthy election system and rec-
ommends some systematic approaches to these
problems and challenges. We hope these rec-
ommendations will enable a state to enhance
these values throughout the entirety of its elec-
tion ecosystem.

In conducting this study, we proceeded as fol-
lows. After breaking the topic of election ad-
ministration into the nine subtopics presented
briefly in the Introduction (and discussed in
more detail in Chapter 2), we used these nine
areas to identify and research the answers to
more than fifty core questions relevant to un-
derstanding the legal framework within which
each state’s existing election ecosystem oper-
ates. This research began in the summer of
2006, when we commenced working under a
Joyce Foundation grant, and proceeded
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throughout the 2006 election season. We con-
ducted this research with the substantial assis-
tance of a number of law student research
assistants, and Election Law @ Moritz web edi-
tor Nathan Cemenska, who has continued to
collaborate in numerous aspects of the prepara-
tion of this report. We then posted a full set of
answers for “50 Questions for 5 States” on the
Election Law @ Moritz website, where it re-
mains available (at http://moritzlaw.
o s u . e d u / e l e c t i o n l a w / e l e c t i o n 0 6 / 5 0 -
5_index.php). We invited the election adminis-
tration communities in each state to review the
answers and to alert us to any errors or omis-
sions. In addition, shortly after the November
2006, election, we prepared and also published
to the Election Law @ Moritz website a report
on the election administration experiences of
each state in the 2006 election (at http://morit-
zlaw.osu.edu/electionlaw/election06/Novem-
ber2006Votingin5KeyStates.php).

After the 2006 election, we focused our atten-
tion on collecting input from local election ad-
ministrators in each state by arranging and
conducting a series of meetings where we en-
couraged local officials to speak freely and
frankly about their experiences. We also
sought and collected input from many other
knowledgeable individuals in each state, in-
cluding state (in addition to local) election of-
ficials, election attorneys, government
prosecutors, and various advocacy and interest
groups. In each of the five states we held at
least two such meetings, and in some cases sev-
eral more, in addition to gathering additional
information by telephone and e-mail. Appen-
dix A contains a list of those individuals with
whom we met or from whom we received in-
formation helpful to our study.

Meanwhile, throughout the study we have col-
lected and analyzed relevant social science re-
search and legal scholarship, including works
by various political scientists, other election law
research organizations, and a number of recent
government reports. Appendix B contains a
bibliography of the works that we have con-
sulted. We also have reviewed the “State
Plans” that each state prepared pursuant to the
Help America Vote Act. Additionally, as a core
component of our research, we have reviewed
court decisions addressing election controver-
sies in each state. These cases shed light on
the practical, political, and psychological fac-
tors that influence how courts intervene in the
processes of election administration, and in
turn help to complete the understanding of
each state’s ecosystem. As part of this compo-
nent of the study, we developed a typology of
election contests, described in greater detail in
Chapter 2, which we used to examine how
each state would handle several types of proto-
typical election problems.

Throughout the study, we have benefited enor-
mously from our interactions with, as well as
the previous work of, the many knowledgeable
election law scholars, political scientists, re-
form advocates, and election officials with
whom we share an interest in these issues. Yet
our study has confirmed that, notwithstanding
all the attention given to matters of election ad-
ministration since 2000, the field remains un-
derdeveloped in confronting the foundational
issues of democratic government that it in-
volves. Indeed, nothing approaching this type
of comprehensive analysis of individual states’
systems of election administration has previ-
ously been done. For instance, in its 2005 re-
port the Carter-Baker Commission did not
comprehensively assess the experience of



states in implementing existing election laws
(at a time when key provisions of HAVA had
not yet become effective).4 Similarly, the Cen-
tury Foundation’s working group report, while
making some recommendations for state-level
reforms, did not undertake the detailed analy-
sis of specific states’ election systems that
follows.5 Likewise, the Government Account-
ability Office’s report on the 2004 election did
not approach its analysis from a systemic per-
spective.6 We certainly are indebted to, and
have built upon, these and other previous con-
tributions to the field of election administra-
tion, but we nevertheless believe that the
analysis herein makes an important new con-
tribution.
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