IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

AMERICAN BROADCASTING COMPANIES, INC., THE
ASSOCIATED PRESS, CABLE NEWS NETWORK LP,
LLLP, CBS BROADCASTING INC., FOX NEWS
NETWORK LLC and NBC UNIVERSAL, INC., | Cause No.
Plaintiffs, AFFIDAVIT OF

. S. PENNY WINDLE
- dgainst - -

J. KENNETH BLACKWELL, in his official capacity as
the SECRETARY OF STATE OF OHIO, '

Defendant.

St vt it “ap vt e S g s gt et vt o’ v v’ “vnagt’

STATE OF NEW YORK )
: §s.:
COUNTY OF NEW YORK )

S. PENNY WINDLE, being duly sworn, hereby deposes and says:

1. I am an attorney licensed to practice in New York and an associate of the
law firm Cahill Gordon & Reindel LLP, 80 Pine Street, New York, NY 10005, counsel to the

plaintiffs in this action. I make this affidavit on my own personal knowledge.

2. On Thursday evening, October 28, 2004, Warren Mitofsky contacted me

to report that he had spoken to Patricia Wolfe, the Election Director in the office of the Secretary




of State of Ohio, that day to discuss a report he had heard that county election officials in Ohio
had been instructed by the Secretary of State that exit polling would not be permitted within 100
feet of polling places during the November 2, 2004 general election, contrary to prior advisories

from the Secretary and past practices.

3. Because Mr. Mitofsky had been promised a return call that never came, he
asked me to try to contact Ms. Wolfe directly to seek clarification. Beginning first thing Friday
morning, October 29, 2004, 1 attempted to call Ms. Wolfe on dozens of occasions, but the tele-
phones at the Secretary of State’s offices were continuously busy. I also sent Ms. Wolfe an e-
mail mid-day to let her know that I was having difficulty getting through by telephone and ask-

ing her to return my call as soon as possible.

4, After the close of business on Friday, October 29, 2004, Keith Scott of
Ms. Wolfe’s office returned my call. In that call, Mr. Scott confirmed that the Secretary of State
had instructed county officials that exit polling would not be permitted within 100 feet of Ohio

polling places on election day.

5. Mr. Scott confirmed that he was familiar with the substance of the Secre-
tary of State’s Advisory 2004-02, dated February 24, 2004, which explicitly permits exit polling
and states unambiguously that exit polling is not conduct restricted by Ohio R.C. 3501.30,

3501.35, and/or 3599.4, but reiterated that exit polling would nevertheless not be allowed in the

100-foot zone. I advised Mr. Scott that it is the plaintiffs’ position that a directive excluding




polling reporters from the 100-foot zone would be a violation of plaintiffs’ First Amendment

rights.
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S. Penny Windle

Sworn to before me this
31st day of October, 2004,
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Notary Pub}

DOROTHY M. WIGMORE
Notary Public, State of New York
Iee. 31-4898098
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