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RE C MQ’AWS COURT OF APPEALS

FOR THE SIXTH CIRCUIT
ND\! 1 2004

Macizn SpeGRUARD GREEW, Clerk

A A

Appellees-Plaintiffs,

5. Kenncth Blackwell, ctal.

5ppellmts-béfepd;q§§, N

-

Clara Pugh. Sani Walton Charles memn

Appcllants-rntervenors-Defendants :

1

TO: 916147287592 pisra3

MOTION OF APPELLANTS-INTERVENOR DEFENDANTS
CLARA PUGH, SAM MALONE, AND CHARLES WINBURN

FOR EMERGENCY STAY OF DISTRICT COURT’S NOVEMBER 1, 2004
ORDER GRANTING PLAINTIFF’S MOTION FOR TEMPORARY

RESTRAINING ORDER AND PRELIMINARY INJUNCTION

' PENDING APPEAL AND MOTION TO EXPEDITE APPEAL

1.

Pursuant to Federal Rules of Appellate Procc;dure 2 and 8, and Sixth
Circuit Rule 2, Intesvenor Defendmts—Appellants Cléra Pugh, Sam
Maldné, atid Charles Winbirn (hereinafier “Intervenors™, respectfully
" 1hove this Court' for an emcrgency order staying enforcement of the
Pistrict Court’s Ol_'deé' rendered November 1, 2004 (Spencer v.

Blackwell, et al, Case 1:04-cv-00738:SJ/D, S.D  Ohio) granting
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' Plaintiffs, Maria Spencer, ef al (“Plaintiffs”), a temporary restraining
order and preliminary inji;nq:ioﬁ in this case.” Specifically, the Court
granted “Plaintiff's motion for jnjunctive relief and ENJOINS all

' Défendants’ ffom allowing any challengers other than election judges
and other electors into the polling places throughout the state of Ohio
on Election Day.”

2. The District Coutt’s decision was entered on the Clerk’s docket at
1:24 am. on November 1, 2004, the flay after a décision was rendercd
by Jud.ge Adamms on the very same challenger issue. See Swmmit
‘County Dembcratic' Central and Executive Committee et al v.
Blackwell et al. _Cgse 5:04-¢v-02165-JR4, (N.D. Ohjo, Eastern
Division (Akron)). Judge Adams’ Order in that case granting a
‘tefnporary restraining oider was entered before Judge Dlott’s Order; it
was entered on the Clerk’s docket at 11:47 p.m. on October 31, 2004.
Judge Adams® Order éxamed in part Plairitiﬂ".s Motion for a TRO.

Specifically, the Order granted the motion “to. the, extent persons

appointed as challenge;s rfxgy not be present at the polling place for

" Intervesiors have requested that the District Court issue a stay of the
temporary restriining order pending the appeal. The District Court has not acted
on this request, and it would be impracticable to do so as time is of the essence
with the gencral election tomorrow. Thus, this request for emergency stay js
proper, pursuant to Fed. R. App. P. 8(a)(2).

*
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the sole purpose’of challenging qualification of other voters.” Both
District Court orders addresscd the issue of challenger exclusion and
ordered injunctive relief .statcwide. For the reasons set forth herein,
Appellants i'es'peb‘tﬁilly. request that Judge Dlott’s Order be stayed.
Bixt, at a minimwim, Judge Adams” Order should be enforced pending
this appeal. |

3.  This is a case filed under the Fourteenth and Fifteenth Amendments
and the Voting Rights Act. The court issued its temporary restraining
order without any finding of a violation of the Fourteenth or Fifteenth
Ameudx.ner-lts or of the Voting Rights Act. Jn fact, the court made no
finding of purposeful discrimination based on race or of voting
procedures that would deprive African Americans of their right to
‘engage in the polmca] process

4, Mlchlm Coalition of Radwactwe Material Users., Inc. v.

Griepentrag, 945 F.2d 150 (6th Cir. 1991), this Court enunciated the

four factors that are applicable in considering whether a stay should
be granted under Fed R. App. P. 8(2). This Court held that the same
four factors that are traditionally considered in evaluating a motion for

preliminary injunction should be applied in considering 2 motion for
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stay. Id, at 153. These factors are: (1) the likelihood that the party
secking the stay will prevail on the merits of the appeal; (2) the
Tikelihood that the moving party will be irreparably harmed absent a
stay; (3) the ﬁrospcgt that others will be harmed if the court gramts the
stay; and (4) the public interest in grantmg th|e stay. Id. {citing Qhio

e v Nu oiim n, 812 F.2d 288, 290

(6th Cir. 1987)).

5. Intervenors are likely to succeed on the merits of this appeal because

IlkC- § 3505.26 is "ncutral-on 1S facc and as applied. See W’ashington
v. ADaw'.s_. 426 U.S. 229 (1976).

6.. Ohio R.C. § 3505.20 is facially neutral. The statutc allows for any
challenger, elector lawfﬁlly in the polling place, judge, or clerk of
elections to challenge any person who appears at the polling place and
desires 10 vote, R.C. § 3505.20 penmis a challcnge to be ladged only
on the basis of one nf the qualifications to be an elector under Ohto
law as set forth in' RC. § 3503.01: that the elector is a United States
citizen, thai the elector has been a resident of Obio for the tharty (30)
days preceding, the clection, that the elector is a resident of the county

and precinct in which (s)he is atternpting to vote, and that the clector
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"is of legal voting age. The statute provides no basis on its face to

challenge an elector based on race.

R.C. § 3505.20 is also neutral as applied. The ¢hallengers assigned to
various precincts in Iﬁ{aii'n_i_ltqnl County, Ohio were assigned to
precincts won iﬁ the 2000 Presidential -election by Democratic
nominee Albert Gore by a margin of 60% or more. Plaintiffs did not
show Ibc_fure the trial court (nor could they) that the Republican
challengers were assigned based on race. They speculated that largcly
African- American precincis 'iverc chosen on the basis of race; but the
undisputed evidence proferred before the trial court demonstrated that
the voter registration information’ uSed to detcrmine the selected
precincts disclosed only prior vbﬁhg history, not the race of the
registexcd voters.’

Of the 626 challengers that werc assigned by the Republican Party to
precimcts in 'Ha'mil,t'on,(,‘;purity, only 251 were assigned to precincts

that voted most heavily Democratic — at least 60% for Vice President

Gore in the 2000 Presidemial Election. The .remaining 375

challengers were submitied in mostly Republican precincts. In fact,
Plaiatiff's expert, Mr. Maurne, admitted he did not analyze the full set

of Republjcan chaljcngm. He stated he was only told about the 25]
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" challengers that were assigned 1o “Democratic” or “Gore” precincs,
' and admitred he 'was"x‘zot“ibld aﬁc;ui other 375 éhailengers that were
mostly assigned to “Republicap” precinets. <.
9.  Plaintiffs offered no evidence jn the trial cowt of racial hostility,
_-purpose_. ér, {ntqut, and Plﬁihﬁﬁf’s 'ovm wi_mi:sscs, Messrs. Burke,
Yates, Maume, Hicks, 2nd Tolley, and indeed Plawtff Ms. Spencer
herself, could not present aﬁy evidence showingAracial animus in the
Republican E.’_axty’.s  decision to assign_challengers to the m;')st
“Democratic” or “Gore”™ precincts from the prior presidential election.
: 10.  Plaintiffs” expert, Professor Téllle‘y of University of Cincinnati
College of Law, specifically 'adn'xittcd that hé ‘bac‘l' done no rescarch of
 discrimination at polling places in Hamilton County, 2nd adretted that
his data mvolved voting districts only from the 1980s. This would be
inconsistent with this Court’s holding that “no ‘such recent history of
voter-related discrimination™ exists in Hamilton County. See Mallory
v. Ohio, 173 F.3d 377 (6th Cir. 1999). |

granted, and

1L Plaintifts will ot suffef irveparable harm if this siay s
~ have an adequate remedy of law that otherwise exists,
12.  Plaintiffs’ central wimess, Timothy Burke, chairman of the Hamilton

County Democratic Party, admitted in his testimony that persons who
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" are successfully chﬂléxig':q:d on.election ‘day are stil] eutitled to vote a
‘provisional ballot under the ,ftz:déral 'Help America Vote Act
(;“H.‘AVA"), 42 US.C. §§ 15481, ef seq. Mr. Burke testified he simply
did not Like t};is remedy, not that it was inadequate. But, at a
minitum, every person who has'a desire to cast a ballot on election
day will have the opportunity to do'so. See Amicus Brief Letter of
Department of Jus_tice,-a‘t 1 (Doc. 13). Thus, no person would be
denied his or her fundamental vight to vote if a stay were granted.
Moreover, Ohio has a specific atestdtion form (10-U)(copy atiached
as Exhibit A) for those challenged on election day. If the challenged
person signs the formi, atiests to their residency or any other basis for
the challenge, the ‘individual will vofé a regilar ballot and not a
jirovisional ballot.. lt \;fQuld.bé‘fu'riusqu fora challenged person to end
up casting a }'{A‘VA‘-'p[ovjs'ibﬁal ba‘.]ldt'.. In fact, the only way that
would happen is if the challenged person refused to attest to his
.residency (or other .'ch_allt.;ngé basis). But a person d'esiring to cast 2
provisional ballot st nonetheless, execute a written affirmation that
includes his residency pursuant to Secretary of State Directive 2004-
42 (copy attached 'as Exhibit B). That person’s affirmation (copy

attached as Exhibit C) will then be attached 1o his provisional ballot”
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cﬁvelope. 'l"l;us, there can be no hamm - let alone irreparable harm.
Every challenged voter will receive a ballot and that ballot will count
.if the voter attests to his xesidence.
13 Futhermore, Plainiiffs wotld not siffer irreparablc haom because any
" challenger that violates Ohjo law by harassing or intimidating a voter
would be subject to removal from the voting ‘area for such conduct. .
ﬁnder Ohio law, and as the testimony profcrréd before the trial court
~ clear showed, challengers may not speak to potential voters, may not
touch potential voters, and may not harass potential vorers. And as
Plainuffs’ witness, Mr. Burke, -tesﬁﬁed, ‘the presiding judge of the
precinct must enfor.ce. this provision. Thus, any voter feeling that they
' were being intimidated or harassed could go to the presiding judge at
the precinct and pdint out the harassing or intimidating conduct. This
is yet another r&ne’dy and protection that the law affords voters.

14. - ',l"hil’d' parties and the ‘pu"t;li;:;. _él;so. have an interest in, the g;-anting of
this stay, and neither wiil be harmed if the stay is granted. All voters
have an interest in the enforcement of Objo’s rational and reasonable
voting requirements.” See Burdick v. Tadushi, 504 US. 428, 433
(1992) (““as a practical matter, there must be a substantial regulation of

elections if they are to be fair and honest and if some sort of order,
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rather chaos, is to accompany the democratic prwess’j; Anderson y.
Celebreeze, 460 U.S. 780, 788 (1983). As this Court held in Bell v.

- Marinko, 367 (F-3d ar 592, ptétés bave the right to sec that all
applicants for registration o vote actually fulfill the requirements of
.‘..b.orl?‘ﬁde rcsid@?c&"-. Omo .&C,.,§'.3.5;('3.5,-.20 is a fundamental part of the
Ohio process aimed at prevénring voter fraud and improper voting,
and is completely within Ohio’s well-established authority to goyern
the electoral process. See, e.g., Dunn v. Blumstein, 405 U.S. 330, 343-
44 (1972); Bell v. Marinko, 367 F.3d 588, 591-94 (6th Cir. 2004).

t5.  The public also has aﬁ interest that is met by other obligations of the
challengers. For example_',' RC ’§' 3506.13 gives challengers the
specific duty 10 watch 'thax ,the ballots are proj;erly placed in the
coniainers to be sent to the Board of Elections. If a stay Is not
granted, his additionsl check against the improper or inadvertent

* wishandling of ballois wéuld 31 B¢ lost,

16 Additionally, the.presence of challengers in polling place on clection
day will dectease the risk of fraud in the election process, Thousands
of voter registration c'al"ds have been returned because of uniiown
address or unknown person at the address. Numerous instances of

voter fraud have been uncovered around Ohio through the use of the
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pre-challenge hearings be..fore county boards of elections. In light of

the injunction disallowing aédiﬁonal pre-challenges from going
forward, the @ppmniﬁ for fraud is .height,enéd by the lack of

" challengers at the polling place.

17.  Voters also have an mterest in not baving their legitimate vote diluted
" by voter fraud, See Hawkins v. Blunt, 2004 U.S. Dist. LEXIS 21512,

" *21-22 '(W.D.'Mé.,_'OEt" 12, 2004) {voters bave the “right not to have
their votes offset or diluted by fraudulently cast votes™). Interyenors

and those similarly situated will b¢ nreparably h_armc'd if fraudulent
votes are cast and counted. The mechanism esta'blishcd by RC. §
3505.20 is a preventive measure against such fraudulenty cast ballots.

18. The Supreme Court has also recognized that the activitiés of political
parties, i_nclixding'-meir‘ governance, structure, and related activities,

- recejve high conmstitutional protection. See Eu v. San Francisco
County Democratic Central Commitree, 489 U.S. 214, 230 (1989).

The tight of political plarties to ensure that fraudulent voting does not
occur, in this case by both the Republican and Democratic parties who.
named challengcré to both Republican and Democratic precincts, must |

be given Constitutional protection. .

10
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19. The evidence demohsué'té's that there exists over 40 polling places in

"Hamilton County where there 'is'not'.a single Republican precinct
3ﬁdgc. The absence of chall:éh'géi:ﬁ' in the polling places will mean

there is vo Republican Party representative in the polling places at all
‘and will undermine Confidence in the system.

20. Pursuant 1o Federal Rule 8 Appellate Procedurc 8, Intervenors have
| moved for a stay pending.aﬁpea_l in ihe Circuit Coutt. As of the time
of this Motion, the Court has failed to rule on the Motion. Given the

tme constraints of this appeal, Intervenors request immediate relief in
the Sixth Circuit™ - | |

For the foregoing reasons, ‘Infervenors respectfully request that this Court

immediately issuc an order staying the District Cowrt’s decision granting a
tgmpora:y restraiming order and preliminary injun'qtion' and gxi)cditc consideration
of this appeal, which affects tomorrow’s general 'elé;ction.

In the mterests of clarity, Imewenors funher request thar this Court

expressly order the Secrctaxy of State to mstruct the Board of Elecnon to permit

challengers.

. 9
e v vl ln '
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. Respectfully submitted,
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Aamjok F. Fischer (0039671)
E. Burke (0032731)
Louis F. Gilligan (0021805)
1400 Provident Tower

" One East Fourth Street

“Cipcinnati, Ohio 45202
Tel: (513)'579-6428
Fax: (513) 579-6457
pfischer@lanklaw.com
jburke@kmklaw.com
Igilligan@kmklaw.com

. Attorneys for Appellants-Intervenor

LTI,

'Defendants, Charles H. Winburn,

' Sam Malone and Clara Pugh
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OF COUNSEL:

KEATING, MUETHING & KI.EKAMP
P.L.L. '

1400 Provident Tower. .

One East Fourth Street

Cincinnati, Ohjo 45202

(513) 579-6400

and

Kurtis A. Turmell (0038569)
Randolph C. Wiseman (0021992)
Anne Marje Sferra (0030855)
Stephen C. Gray (0067877)

BRICKER & ECKLER LLP
100 S. Third St

Columbus, Ohjo 432154291
Tel: (614) 227-2300

Fax: (614) 227-2390

kKtunhell@bricker.com
rwiscmgh@,l; ricker.com
asfermma@bricker.com
sery(@bricker.com
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_ cmm_cm OF SERVICE

The undersigned héreby 'ccrtiﬁés that a true copy of the roregbing
document, namely, MOTION OF APPELLANTS-INTERVENOR
DEFENDANTS CLARA PUGH, SAMMALONE, AND CHARLES
WINBURN FOR EMERGENCY STAY OF DISTRICT COURT’S ORDER
GRANTING PLAINTIFF’S MOTION FOR TEMPORARY RESTRAINING
ORDER AND PRELMINARY INJUNCTION PENDING APPEAL AND
MOTION TO EXPEDITE 'APPEAL, was served via telefax upon the following

counsel of record this 1% day of Novcmber 2004

WM

14
P:18-83

Wurke

13867)7)
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" Form 10-U Prascibed by Saamtary of Stawe (K197

Affidavit-Oath- ¥xaminaticn of Person Challenged

Revised Code Sanios 350530
The State of Ohin, . County, st
I ' the undersigaod, swear or affirm that X will folly and truly
answer &l of the ﬁ)llowmgqmmonspulmme,muclmgmypl:oeoﬁasidenc:andmquhfmmasan
clector at this clection. _

{Check all that apply) Being challeoged s unquakified _on the grovnd(s) that:
(A) ' _ The persén is not a citizen, the following quéstions shall be pur:
(1) Are you 2 citizen of the United States?

(2) Areyou a native or nsturiilized citizen? '
(B)W'hcmwmyoubom" ,ﬁ" T
Ifa nmﬂlizad cmze.n, chen -

'Imth::ﬂenucalpﬂsonmadullhecemfcueofmynzmmhnnonherewnhpmduccdfor
ﬂlcinmnunofmehldgesofﬂemon. I L

O, . .
X was naturalized on the da of .
Ihwhzdnmn:ﬁcawafmymmm!munnwhchislw, dcsnoyedorbeyondmypoweno
produce 10 the Judges. - -
By veason of the mturalization of myparentts) _______Xhave become a Citizen
of the United States and my pareai(s) R was faturalized on the ' day
or R . . .- ’z(‘ "oy e e . . - ' . . .
® mmum:ammofmemmm’ days immediately preceding election, the
. followig guestions shall be pur: | T ys o FIECROnE Seeien,

(1) Hiave: you resided i this statc for thirry days jmmediately precedin this election?

If yes: .
(a) Wheye Kave you resided?

() Nmnésoft'wqpummwhnblqudurphccdfmsidenu; ‘
M |
" Crow out worts ar Hine mix pplicabl £ tht shiteiocans o anvey cind il b fct,
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Form 10-U Prascribied by Secrmacy of Sure (12.97)

‘ Lo et
i Y L
L ra T TE S
D miasrm 4w B ,

{2) Have you been abseat from th:s .ltat'c. within the thirty days-immediately precading this election?
If yes:
@) Have you mmnuwsly resided outside th:s snle for » penod ot‘ fonr years urmor::"

ST en

" {b)' Did you, whileabsem loo)tuj:onand regudtlusmas yourhomc"

() Dxdyou, white absent, vo:emanyo:hersme”

© ‘rhc person is nom r:su!eul of lbe wunty or pm:mcz whcre b.clshe oﬁm lo vote, the
followmg questions shall be putz -

(1) Do you now ryeside in this couuty?_' '

@ Do you now feside in this precinct?

(3) When you came inmto this precinct, did you come fora tcmporaxy purposc me:ely or for
the puspose of makmg it y0l.Il' home?

) "The person lsno:oflcgalvolmgage thefonowmgquesuonshaﬂbcpm
) A:cyouc:ghmnyeusofageormomtomebmofywrknowledgcandbdmf’

¢

"'Other Quesiionsmd Answcts N

(Refusiog or Gnlm; o mpywer lny quaextion fnlly or ufmg o ugu lN: bm wm rmm n tbe Im of. yonrn;m 10 vorc.)
Cbanengad Vowr’s Sjgnatum

Sworu (o before me and signed in my presence, this ___dayof

Monds) (Year)

(LA . ‘ ' Yo
Mghﬂgcpf_ﬂwcﬁm,

Preoinct

Towostip or Wand =03 Gity or Viliage

Mwhdrdvllp-wmf ious w0 e p ’ an-hyﬂnu&-tyleunﬁ;quﬁr‘mumdanrdmd-m'q;.R,C.JSOS.E

WHOEVER COMMITS ELECTION FALSIFICATION IS GUILTY -
OF A FELONY OF THE FIFTH DEGREE .
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Obhio Secretary of State J. Kenneth Blackwell _
Eléctions Division - 180 E. Bjoad St., 15" Floor, Columbus, OH 43215

Tel (614) 466-2585 Fax (614) 752-436_0 e-mail: gjgcﬁon@s°s state.oh.us

Directive 2004-42
October 25, 2004

- ALL COUNTY BOARDS OF ELECTIONS " """

TO: - Members, Ditsotors & Deputy Divectors

Provisional Yoﬁng;' ,

Home Precinct Balloting Only
" Issiing and Proccssing Provisional Ballots

Thig Divective replaces Direttive 2004-33, which has been declared in violation of federal law.
Directive 2004-33 is therefore no longer in effect.’

Al boards of clections mast instruct their poll workers on the provisional voting procedurcs authorized by
statc and federal Iaw. Ta the eveut that any provision of Ohio Iaw or any previous procedures or praclices
differ from these instructions, poll workers arc instructed to follow -the procedures sot forth in this

Directive.

Al poll workers shall recejve traiming on the contents of this Directive and be advised to contact yous
offices if they need additional information ot have questions related to provxsxonal voting. A copy of this
" Directive should be included in each poll warker hardbook and be available to pol} workers as a resource
o Blcction Day. _

New Provisional Balioting Px"éceduré

"The Help America Vote Act of 2002 (HAVA) set out new instructions for prDVmOnal ballotmg Poll
workcrs tust Follow its instructons, which follow: . .

If an individual"s namc does niot appear on the official list of eligible voters for the pojling place or an
clection official asserts that the iodividual is not eligible to vote, poll workers shall notify that
mdxvxdua! that he or she bas a right to casta provxs:onal ballot if he or she so des:m .

'No pcrscm will be' depigd the o) opponumty fo cast a prow sxonal ballot becausc h: or she does not reside 1n
‘the precinct in which he or shc wishes to vote.

Befote pen'nittm,g an mdmdual to cast a provnsmnal ballot, the poll worker nmst

1Y)

2

Determine the address of the Individual.
Detcmnne if the :ddress of the mdmd\ul is located withip the precinct

If the address js mot locltcd within the presinet, the poll worker shall tell the votex
both: (A) The precinct’in which the votex’s residence is located; and (B) The location
of tbe polling place for that precinet. If vecessary, the poll ‘worker shall contact the
board of elections to determinc this information. '

,//




4)

ballot will not be counted for any issué or o[!ir:e. o

P:22-23
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3) Advise the voter that, il‘ he or she d'ov.s pot vote 'qt _thg._l‘,o_l"l'_‘\e"ct precinet, the voter’s

If the individual still desires to cast 2 provrsioual ballot, the poll worker shall require

the individual to execute a written afli rmntlon before an election official at the polfing

- place stating as follows: ' i
X =affirm that my »name is ' . , that my date of
birth is , apd | [ at this t:me oy voting
, residencc is __ - : in the City/Village of
i Couniy ‘of the State of Ohio

and that this is (he only ballot that X am casting i» this election.
I€ T am voting elsewhere than the precinct where I reside, I

" understaad that my entire ballot willhot be counted.’

Sigmuure of Voter

Once an fndivideal has cast a provisional ballot, art eleetxon official shal} affix the voter’s completed
affidavit to the provisional ballot epvelope. A poll workir or election official shall thea transmit

sealed envelopes and affirmations to the county board of el’:cnons for prompt verification,

Il the county bourd of elections determines that the mdmdpal is cligible under Ohio Iaw to vote, the
individual’s provisional ballot shall be connfed in accordance with Qhio law.

Ap Individual’s provisional ballot will only be_coun_teﬁ ir he’ or she has voted in the proper precinct.

Sincerely,

‘J. Kenneth Blackwell .
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